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107  1, 

John  C.  Johnson,  Appellant,  v.  Chicago,  Eock  Island  \^ ^ 

&  Pacific  Railway  Company.* 

Settlement:    false  representations.     A  settlement  for  an  action 
2    for  tort  is  not  fraudulent  because  defendant's  attorney  represented 
8    to  plaintiff  that  he  had  no  cause  of  action,  in  the  absence  of  proof 
that  that  was  not  his  opinion. 

Same.  A  representation  that  a  railroad  company  could  show  by  five 
or  six  witnesses  that  plaintiff  had  not  been  pushed  from  the  car 
by  the  company's  brakeman,  made  to  Induce  the  compromise  of  a 

2  suit  against  the  railroad  company  for  injuries  received  through 
such  alleged  pushing  off,  is  not  false  where  plaintiff  testifies  that 
he  and  two  others  got  on  the  train,  and  other  people  got  on  it  at 

6  the  same  time,  and  that  there  were  other  parties  on  the  car  in  front 
of  him,  since  the  representation  is  not  that  the  witnesses  were  eye 
witnesses. 


^he  flcrures  on  the  left  of  tbe  syllabi  refer  to  oorrespondint;  fleures  placed  on  the 
margin  of  the  oase  at  the  place  where  the  point  of  the  syllabus  is  decided. 
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Same     A  settlement  of  an  action  by  plaintiff  with  defendant's  attor- 

2    ney  direct  is  not  fraudulent  because  defendant's  attorney  stated 

that  it  could  be  made  in  the  absence  of  plaintiff's  attorney,  where 

plaintiff  and  his  mother  were  the  moving  parties  and  went  to  the 

6  town  where  the  attorney  was  located  in  order  to  procure  it. 

Reliance.     After  commencement  of  a  suit  for  personal  injuries 

against  a  railroad  company,  plaintiff  and  his  mother  went  to  the 
2    town  where  defendant's  attorney  was,  called  on  him,  and,  without 

the  knowledge  of  their  attorney,  made  a  settlement.  Held,  that 
4    such  settlement  was  made  without  reliance  on  an  opinion  as  to  the 

merits  of  plaintiff's  cause  of  action  expressed  by  defendant's 

;attorney. 

Plea  and  proof.  Under  a  reply  to  a  plea  of  compromise  and  settle- 
ment that  it  was  procured  by  defendant  fraudulently  representing 
to  plaintiff  that  he  had  no  cause  of  action  and  that  the  defendant 

7  could  show  that  the  facts  were  not  as  plaintiff  claimed  them  to 
be,  evidence  that  one  of  the  representations  made  to  induce  the 
settlement  was  a  statement  by  defendant's  attorney  that  plaintiff's 
attorney  had  offered  to  settle  the  suit  for  a  certain  sum  is  inad- 
missible, because  not  set  up  in  the  pleading. 

SirlkiDg  Pleading:    harmless  errok.    Where  defendant  in  an  action 

for  tort  pleaded  a  settlement,  error  in  sustaining  demurrers  to 

1    replies  which  alleged  such  settlement  to  have  been  procured  by 

fraud  is  cured  by  permitting  an  averment,  which  raises  the  issue 

of  fraud  as  completely  as  the  averment  held  bad  did,  to  stand. 

Appeal   from   Mahaska   District    Court. — Hon.    D.    Ryan, 

Judge. 

Friday,  December  16,  1898. 

Plaintiff  states  as  his  cause  of  action  in  substance  as 
follows:  That  about  August  23,  1893,  he  got  onto  one  of 
defendant's  freight  trains,  going  east,  at  the  city  of  Des 
Moines,  without  a  ticket  entitling  him  to  ride  on  said  train, 
and  was  riding  on  top  of  one  of  the  cars ;  that  when  nearing 
Altoona  defendant's  brakeraan  ordered  him  to  get  off  said 
train,  then  running  at  a  rapid  speed,  and  immediately 
rushed  at  plaintiff  in  a  threatening  manner,  whereupon 
plaintiff  immediately  descended  the  ladder  for  the  purpose 
of  getting  off ;  that  said  brakeman  followed,  ordering  plain- 
tiff in  an  angry  and  threatening  manner  to  hurry  and  get 
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off,  and  crowded  upon  plaintiff,  and  seized  his  hands,  and 
tore  his  hold  loose  from  the  ladder,  by  reason  of  which  acts 
and  conduct  plaintiff  fell,  and  his  left  leg  was  run  over  by 
several  of  the  cars,  and  so  injured  as  to  necessitate  amputa- 
tion. Plaintiff  alleges  that  he  asked  to  be  allowed  to  remain 
until  the  train  stopped,  but  was  compelled  to  get  off  at  once ; 
also  that  the  acts,  conduct,  and  language  of  said  brakeman 
were  negligent,  and  with  malice  and  ill  will  towards  the  plain- 
tiff, and  that  said  brakeman  had  no  authority  to  remove 
persons  from  said  train  who  were  trying  to  ride  thereon 
without  paying,  and  who  had  no  right  to  ride  thereon. 
Other  allegations  are  made,  going  to  the  amount  of  dam- 
ages, and  plaintiff  asks  to  recover  ten  thousand  dollars. 
The  defendant  answered,  admitting  its  corporate  capacity, 
denying  the  other  allegations  of  the  petition,  and  alleging 
contributory  negligence.     In  an  amendment  to  its  answer, 

defendant  alleges  that  about  the  day  of  October, 

1895,  plaintiff  and  defendant  had  a  full  settlement  of  all 
matters  involved  in  this  action,  and  that  defendant  then 
paid  plaintiff  one  hundred  and  fifty  dollars  in  full  of  all 
demands  claimed  to  have  been  incurred  by  said  accident, 
and  that  it  was  agreed  that  this  case  should  be  dismissed  at 
plaintiff's  costs.  Plaintiff  filed  a  lengthy  reply  to  said 
amendment  to  the  answer.  Defendant  moved  to  strike  said 
reply  upon  these  grounds:  First,  that  it  is  not  a  pleading 
authorized  to  be  filed ;  and,  second,  that  the  matter  is  irrel- 
evant, and  redundant,  and  immaterial.  The  court  overruled 
the  motion  as  to  the  first  ground,  and  sustained  it  as  to  the 
second,  and  thereupon  plaintiff  filed  an  amendment  to  his 
reply,  to  which  defendant  filed  a  motion  and  demurrer,  ^o 
ruling  appears  to  have  been  made  upon  the  motion,  but  the 
demurrer  was  sustained,  to  which  plaintiff  excepted.  Plain- 
tiff then  filed  a  second  amendment  to  his  reply,  to  which 
defendant  demurred,  aud  the  demurrer  was  sustained,  except 
as  to  a  part  thereof,  which  is  as  follows :  "Comes  plaintiff, 
and  by  leave  of  court  amends  his  reply,  and  says :     That  he 


4  Johnson  t.  Chicago,  R.  I.  &  P.  Ry.  Co.    [107  [owa 

denies  each  and  every  allegation  in  defendant's  amendment 
filed  Febniary  17,  1896,  except  what  is  herein  admitted. 
Plaintiff  admits  that  some  time  in  October,  1895,  the 
defendant  paid  the  plaintiff  one  hundred  and  fifty  dollars 
on  a  compromise  or  settlement  of  his  said  cause  of  action, 
but  the  plaintiff  avers  that  the  said  settlement  was  and  is 
unfair,  and  was  obtained  by  fraud,  fraudulent  misrepre- 
sentations, collusions,  and  undue  influence,  and  by  such 
means  defendant  obtained  such  settlement.  That  the 
defendant  and  its  attorney,  George  E.  McCaughn,  falsely 
and  fraudulently  represented  to  the  plaintiff  that  he  (plain- 
tiff) had  no  case  against  the  defendant,  and  that  the  defend- 
ant and  he  ( the  said  McCaughn )  had  seen  a  large  number  of 
witnesses,  to-wit,  six  or  seven ;  and  he  stated  to  the  plaintiff 
that  said  witnesses  had  stated  to  him  (the  said  McCaughn) 
that  thev  would  swear  at  the  trial  of  this  case  that  the  brake- 
man  on  the  train  from  which  plaintiff  was  forced  off  did  not 
touch  him  (the  plaintiff),  or  force  him  from  the  train  on 
which  he  was  riding,  nor  curse  nor  swear  at  him,  nor  order 
him  off  of  said  train  when  it  was  in  motion.  That  the 
defendant  and  its  said  agents  well  knew  that  said  repre- 
sentations, and  each  of  them,  were  false  and  fraudulent,  and 
this  plaintiff  believed  and  relied  upon  the  representations 
aforesaid,  and  was  influenced  and  deceived  thereby,  and  was 
influenced  and  induced  by  the  acts  and  false  representations 
aforesaid  to  make  said  settlement.  And  plaintiff  asks  that 
the  one  hundred  and  fifty  dollars  so  paid,  with  interest 
thereon  from  the  date  of  payment^  be  credited  on  the  amount 
that  may  be  found  due  the  plaintiff  on  his  cause  of  action 
herein,  ^\^lerefore  plaintiff  prays  judgment  for  the  sum  of 
ten  thousand  dollars,  with  interest,  less  the  said  sum  of  one 
hundred  and  fifty  dollars,  with  interest,  as  aforesaid,  and 
for  costs  of  suit."  The  case  went  to  trial  on  these  issues, 
and  at  the  close  of  the  evidence  for  plaintiff  the  court,  on 
motion,  directed  a  verdict  for  the  defendant,  and  rendered 
judgment  accordingly.     Plaintiff  appeals. — Affinned. 
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Geo.  W.  Lafferty  and  B.  W.  Preston  for  appellant. 

Geo.  W,  Seevers  and  Carroll  Wright  for  appellee. 

GivEN^  J. — I.  Plaintiflf  complains  of  said  rulings  on 
his  reply  and  amendments.  To  avoid  the  admitted  settle- 
ment, plaintiff  relies  upon  certain  representations  claimed  to 
be  false,  made  to  him  to  induce  the  settlement,  and  by  which 
he  was  induce4  to  make  it  Each  representation  relied  upon 
should  have  been  plainly  stated  in  the  reply,  with  allegations 
of  their  falsity,  and  that  they  were  made  to  be  and  were 
relied  upon  in  making  the  settlement.  The  reply  and 
amendments  are  mainly  extended  statements  of  matters 
claimed  to  support  the  charge  of  fraud.  They  are  state- 
ments of  evidence,  rather  than  of  ultimate  facts. 
1  Whatever  error  there  may  have  been  in  these  rulings 

was  cured  by  allowing  that  part  of  the  last  amend- 
ment to  stand  that  was  retained,  as  thereby  the  issue  of 
fraud  in  the  settlement  is  as  fully  presented  as  it  had  been 
pleaded,  and  the  parts  excluded  did  not  enlarge  the  issues 
nor  the  scope  of  the  evidenca 

II.  The  grounds  of  defendant's  motion  for  a  verdict 
may  be  summed  up  as  follows:  That  there  is  no  evidence 
tending  to  show  that  the  alleged  representations  were  false, 
nor  that  they  were  relied  upon,  nor  that  they  were  the  sole 
inducement  to  the  settlement,  nor  that  plaintiff  was  induced  or 
misled  thereby,  no  evidence  tending  to  avoid  said  settlement, 
and  that  there  is  evidence  tending  to  show  that  plaintiff  sought 
and  brought  about  the  settlement  himself.  In  considering 
the  ruling  on  this  motion  we  notice  briefly  the  facts  upon 
which  plaintiff's  cause  of  action  rests,  as  shown  by  his  testi- 
mony, and  then  niore  particularly  the  evidence  as  to  the 
settlement  Plaintiff,  then  aged  nineteen  and  Nicholas  and 
Hanson,  boarded  defendant's  freight  train  with  the  inten- 
tion, as  it  is  expressed,  of  '1)eating  their  way,  of  stealing  a 
ride,"  knowing  that  it  was  not  allowed  by  the  company,  and 
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that  the  trainmen  had  orders  to  put  such  persons  off  the 
train.  As  the  train  was  nearing  Altoona  at  slackened  speed, 
defendant's  brakeman,  in  a  threatening  manner,  and  in 
threatening  words,  ordered  plaintiff  to  get  off  the  train,  and 
refused  to  allow  him  to  wait  until  the  train  stopped.  Plain- 
tiff proceeded  to  go  down  the  ladder  from  the  top  of  the  car, 
and  when  on  the  ladder  the  brakeman  forced  him  to  loos^i 
his  hold  on  the  ladder,  by  reason  of  which  he  fell,  and  his 
left  leg  was  run  over  and  injured  so  as  to  require  amputa- 
tion. This  is  the  substance  of  the  testimony  of  plaintiff 
and  Nicholas,  the  only  witness  of  the  accident  who  was 
examined,  as  to  how  it  occurred.  This  action  was  com- 
menced March  17,  1895,  George  W.  Lafferty  and  B.  W. 

Preston  appearing  as  attorneys  for  the  plaintiff. 
2  On  a  day  in  October,   1895,  the  plaintiff  and  his 

mother,  Mrs.  Carter,  then  living  in  Oskaloosa,  with- 
out any  solicitation  from  the  defendant,  called  at  the  office 
of  George  E.  McCaughn,  attorney  and  adjusting  agent  for 
the  defendant,  in  the  city  of  Des  Moines,  and  the  admitted 
settlement  was  then  and  there  made  by  plaintiff  and 
McCaughn,  plaintiff's  counsel  not  being  present.  Plaintiff 
and  his  mother  were  the  only  witnesses  examined  as  to  what 
took  place  at  the  settlement,  and  their  testimony  as  to  the 
alleged  false  representations  is,  in  substance,  this:  Mrs. 
Carter  says  McCaughn  claimed  that  plaintiff  had  no  case; 
that  they  could  prove  by  five  or  six  witnesses  "that  the 
brakeman  didn't  throw  plaintiff  from  the  train,  and  didn't 
curse  and  abuse  him."  Plaintiff  testifies:  "McCaughn 
said  he  could  prove  by  five  or  six  witnesses  that  the  brake- 
man  didn't  lay  his  hands  on  me,  and  that  I  didn't  have  no 
case,  and  had  better  settle."  Mrs.  Carter  said  to  McCaughn, 
''What  would  Mr.  Lafferty  say  if  we  were  to  compromise 
without  his  presence  ?"  and  he  replied  that  "it  was  not  neces- 
sary to  have  Lafferty,  because  we  and  him  and  John  could 
settle  this  case  without  Lafferty,"*and  that,  if  Lafferty  found 
it  out,  "send  him  to  me,  and  I  will  buck  against  him.'' 
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When  discussing  the  amount  to  be  paid,  McCaughn  said 
that  he  was  representing  the  company,  and  would  not  allow 
more  than  one  hundred  and  fifty  dollars,  and  that  was  all 
the  company  would  allow ;  that  he  had  to  do  as  the  company 
said,  and  that  Lafferty  had  offered  to  compromise  for  a  great 
deal  less  than  five  hundred  dollars.  In  reply  to  Mrs.  Car- 
ter's demand  for  five  hundred  dollars  McCaughn  offered  to 
give  her  fifty  dollars  in  addition  to  the  .one  himdred  and 
fifty  dollars  on  account  of  plaintiff's  boarding  after  he  left 
the  hospital,  and  before  he  fully  recovered,  and  thereupon 
she  advised  plaintiff  to  take  the  one  hundred  and  fifty 
dollars,  and  the  settlement  was  concluded,  and  the  two  hun- 
dred dollars  paid  as  agreed. 

III.  The  representations  alleged  of  which  there  is 
evidence  are  these:  That  plaintiff  had  no  cause  of  action; 
that  defendant  could  prove  by  five  or  six  witnesses  that  the 
brakeman  did  not  curse  and  abuse  plaintiff,  nor  lay  hands 
on  him,  or  force  him  from  the  train.  Plaintiff's  counsel 
cite  a  large  number  of  authorities,  but,  as  the  rules  appli- 
cable to  this  case  are  undisputed,  we  need  not  notice  them 
at  length.  They  say:  "We  are  aware  that,  in  order  to 
avoid  a  contract  on  the  ground  of  fraud,  under  the  doctrine 
of  Holmes  v,  Clark,  10  Iowa,  423,  it  must  appear  that  the 
representations  were  false;  second,  that  the  vendor  knew 
them  to  be  false  when  making  them ;  and,  third,  that  they 
were  made  for  the  purpose  of  inducing,  and  did  induce,  tjie 
vendee  to  enter  into  the  contract.  This  doctrine  has  been 
the  authority  in  several  subsequent  cases.  But  our  own 
courts  have  in  one  or  more  cases  recognized  the  fact  that 
there  are  exceptions,  and,  if  it  is  disputed,  they  will  be 
pointed  out  before  this  case  is  fully  submitted."  The 
cases  cited  do  not  show  exceptions  to  this  rule,  but  the  appli- 
cation of  it  to  the  varying  facts  of  the  cases.  The 
3  first  representation  that  we  have  to  consider  is  that 

plaintiff  had  no  cause  of  action.     That  was  but  the 
expression  of  an  opinion.     Plaintiff  quotes  from  Stebbins 
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V.  Eddy,  4  Mason,  417,  Fed.  Gas.  No.  13,342 :  ''If  a  per- 
son expresses  as  his  opinion  what  is  "Qot  his  opinion,  and 
knowing  that  the  facts  are  not  what  his  expressed  opinion 
would  imply  that  they  were,  he  may,  in  case  the  other  party 
is  entitled  to  rely  on  his  opinion,  be  guilty  of  fraud.  If  the 
statement  is  one  of  belief,  the  contradiction  of  the  good  faith 
of  the  person  making  it  is  to  be  established,  not  by  showing 
that  the  fact  is  diflferent  than  the  representation,  but  that 
the  opinion  and  belief  were  fraudulently  misrepresented.  It 
has  been  suggested  that  fraud  cannot  be  predicated  of  belief, 
but  only  of  facts.  But  this  distinction  is  quite  too  subtle 
and  refined.  The  affirmation  of  belief  is  the  affirmation  of 
fact, — that  is,  the  fact  of  belief;  and  if  it  is  fraudulently 
made  to  mislead  or  cheat  another,  to  abuse  his  confidence,  or 
to  bind  his  judgment,  it  is  in  law  or  morals  just  as  repre- 
hensible as  if  any  other  fact  was  affirmed  for  like  purpose." 
There  is  no  evidence  that  it  was  not  the  opinion  of 
McCaughn  that  plaintiff  had  no  cause  of  action ;  indeed,  the 
record  leaves  no  doubt  that  such  was  his  opinion,  and  that  it 
was  expressed  in  good  faith.     The  relation  of  the 

4  parties,  and  the  facts  attending  the  settlement,  pre- 
clude the  idea  that  plaintiff  had  a  right  to  or  did 

rely  upon  that  expression  of  opinion.  He  had,  no  doubt, 
been  advised  by  his  counsel  as  to  the  case,  and  he  and  his 
mother  seem  to  have  been  aware  of  the  importance  of  evi- 
dence as  to  the  conduct  of  the  brakeman. 

IV.     As  to  the  representations  that  defendant  could 

prove  by  five  or  six  witnesses  as  stated  above,  there  is  no 

evidence  whatever  that  it  was  false,  nor  that  it  was  not 

believed    by    McCaughn    to    be    true.     Plaintiff's 

5  counsel  assume  that  there  was  no  other  person 
within  view  at  the  time  of  the  accident  than  plain- 
tiff, Nicholas,  and  Hanson,  and  that  defendant  could  not, 
therefore,  have  five  or  six  witnesses  by  whom  to  prove  as 
represented.  Nicholas  does  not  say  that  there  were  not 
others  in  view,  and  plaintiff  says :     "I  rode  on  the  east  end 
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of  the  car.  The  train  was  going  east.  One  Ira  Nicholas 
and  some  other  parties  were  on  the  west  end  of  the  car  next 
in  front  of  ma  *  *  *  I  got  on  the  train  after  Hanson 
did.  Some  other  parties  were  on  the  train  when  I  got  on. 
*  *  *  The  other  men  were  on  the  car  just  in  front  of 
me.  I  didn't  know  them.  *  *  *  Hanson  and  I  were 
lying  close  together.  *  *  *  There  were  some  parties  on 
the  next  car  in  front  of  me,  some  seven  or  eight  feet  away." 
Under  this  evidence  it  cannot  be  said  that  the  representation 
that  defendant  could  prove  as  stated,  by  five  or  six  witnesses, 
was  false.  McCaughn  did  not  say  by  whom  nor  how  he 
could  prove  as  stated.  He  did  not  say  it  was  by  eye- 
witnesses. If  it  were  true  that  but  the  three  were  present, 
it  does  not  follow  that  defendant  could  not  prove  as  stated 
by  showing  statements  of  the  plaintiff  as  to  how  the  accident 
occurred.  There  being  no  evidence  tending  to  show  that 
this  representation  was  false,  or  that  McCaughn  did  not 
believe  it  to  be  true,  there  was  no  error  in  not  submitting 
the  issue  to  the  jury. 

V.     The  evidence  shows  that  McCaughn  said  it  was 
not  necessary  to  have  Mr.  Lafferty  present  at  the  settlement, 
that  they  could  make  the  settlement,  and  that  Lafferty  had 
offered  to  settle  for  less  than  five  hundred  dollars. 
6  Whatever  may  be  said  as  to  the  impropriety  of  mak- 

ing this  settlement  in  the  absence  of  Mr.  Lafferty,  it 
is  certainly  true  that  the  representation  that  it  could  be 
made  in  his  absence  was  not  false.  This  settlement  in  his 
absence  should  be  viewed  with  closest  scrutiny.  Plaintiff 
and  his  mother  sought  it.  They  seem  to  have  understood 
that  the  case  rested  largely  on  proof  of  what  the  brakeman 
did,  and  of  this  plaintiff  had  exact  knowledge.  There  were 
some  important  variances  between  the  statements  in  the 
petition  and  the  evidence  as  to  what  the  brakeman  did. 
It  was  with  this  knowledge  of  his  case  that  plaintiff  con- 
sented to  receive  the  one  hundred  and  fifty  dollars  to 
himself  and  fifty  dollars  to  his  mother  as  a  full  settlement. 
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We  do  not  think  there  is  anything  in  the  facta  or  circum- 
stances to  show  that  the  settlement  was  fraudulently  pro- 
cured   because    of    the    absen.ce    of    Mr.    LafFerty. 
7  Plaintiff  offered  to  prove  by  Mr.  Lafferty  that  he 

had  not  offered  to  settle  the  case  for  less  than  five 
hundred  dollars,  and  this  evidence  was  excluded  on  defend- 
ant's objection.  There  was  no  error  in  the  ruling,  for  the 
reason  that  no  such  representation  was  set  up  in  the  reply 
or  the  amendments;  not  even  in  the  parts  that  were  ruled 
out.     For  the  reasons  stated,  the  judgment  of  the  district 

court  is  AFFIRMED. 


Joseph  Boyd  v.  William  Shoop,  et  al..  Appellants. 

Fence  Viewers:     jurisdiction.    Code  1878,  sections  1490-1492,  giving 
fence  viewers  jurisdiction  of  controversies  over  the  erection  and 

1  maintainence  of  division  fences,  gives  them  no  power  to  establish 
or  adjudicate  on  division  lines. 

Boondaries:    prkscription.    A  purchaser  of  land  sold  a  moiety  and 
had  his  vendor  convey  to  his  grantee  by  metes  and  bounds;  and 

2  the  dividing  fence  was  built  on  a  line  agreed  upon,  based  on  a 
survey,  and  maintained  and  occupied  with  the  acquiescence  of 
all.  for  twenty-three  years.  //<;/(/,  that  the  grantee  owned  to  the 
fence  though  it  was  not  on  the  true  line. 

Appeal  from  Warren  District  Court, — Hon.  J.  A.   Story^ 

Judge. 

Fkiday,  December  16,  1898. 

Action  to  enjoin  the  defendant  Shoop  and  the  defend- 
ants James  Utterson,  Perry  Fry,  and  Thomas  Patterson, 
township  trustees,  from  enforcing  an  order  of  said  trustees 
with  respect  to  the  boundary  line  and  division  fence  between 
lands  owned  by  Boyd  and  Shoop.  Issues  were  joined,  ancl 
on  the  hearing  a  decree  was  entered  for  plaintiflF  as  prayed. 
Defendants  appeal. — Affirmed. 
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H.  McNeil  for  appellants. 
Henderson  &  Berry  for  appellee. 

GivEN^  J. — I.  Boyd  and  Shoop  are  owners  of  adjoin- 
ing tracts  of  land  in  the  same  congressional  subdivision, 
Shoop  adjoining  Boyd  on  the  west.  Both  tracts  formerly 
belonged  to  one  Chapman,  who  sold  the  same  to  one 
Swallow.  Boyd  having  agreed  with  Swallow  to  purchase 
the  part  he  now  owns,  that  part  Chapman  conveyed  direct 
to  Boyd,  and  the  other  tract  to  Swallow,  under  whom 
defendant  holds  his  title.  The  deed  to  Boyd  is  for  forty 
acres,  more  or  less,  beginning  at  a  certain  comer,  and  run- 
ning south  one  hundred  and  one  and  six-tenths  rods ;  thence 
west  sixty-three  rods ;  thence  nortl\  one  hundred  and  one  and 
six-tenths  rods;  thence  east  sixty-three  rods  to  the  place  of 
banning.  This  deed  was  executed  March  8,  1872,  and 
Boyd  has  held  possession  of  the  land  ever  since.  Shoop 
acquired  his  title  from  William  Buxton,  through  prior 
grantees  from  Swallow,  February  1,  1892,  and  has  been  in 
possession  ever  since.  According  to  his  deed  his  west  line 
is  seventeen  rods  west  of  Boyd's  west  line.  A  survey  was 
made,  in  pursuance  of  an  agreement,  by  the  county  surveyor 
to  establish  the  line  between  Boyd  and  Swallow  soon  after 
Boyd  acquired  his  title,  and  in  1873  Boyd  built  a  fence  on 
that  lina  The  fence  was  maintained  and  occupied)  too,  up 
to  the  time  this  dispute  arose,  except  that  at  one  time  Boyd^s 
tenant,  in  repairing  the  fence,  set  a  part  of  it  weet  of  that 
line,  on  discovering  which  Boyd  reset  it  on  the  old  line. 
Shoop,  claiming  that  the  line  was  further  east  than  indicated 
by  the  fence,  did  in  July,  1895,  call  upon  the  township 
trustees,  and  they  proceeded  to  make  measurements  to  ascer- 
tain the  true  line.  They  concluded  that  the  two  tracts  were 
short  in  the  quantity  of  land  called  for,  and  proceeded  to 
apportion  the  shortage,  and  to  fix  the  line  accordingly. 
Thereafter  the  county  surveyor  made  a  survey,  and  fixed 
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said  line  different  from  that  indicated  by  the  fence  and 
from  that  found  by  the  trustees.  An  order  in  writing  as 
follows  was  served  on  the  plaintiflF:  "Carlisle,  Iowa,  Jan'y 
31,  1896.  Mr.  Joseph  Boyd — ^Dear  Sir:  Mr.  Shoop  is 
complaining  about  the  fence  between  you  and  him, — ^that 
the  line  was  run  by  the  county  surveyor  on  the  18th  day  of 
October,  1895.  Now,  we,  the  trustees  of  Allen  township, 
authorize  vou  to  build  the  fence  on  the  line  that  was  run  on 
the  18th  day  of  October,  1895,  by  county  surveyor,  within 
sixty  days  from  this  day,  January  31,  1896.  If  not  com- 
plete by  that  time,  it  will  be  rebuilt  by  Wm.  Shoop,  you 
bearing  the  expense,  by  order  of  the  trustees.  Jas.  Utter- 
son."  This  action  is  to  enjoin  the  enforcement  of  this 
order,  upon  the  grounds  that  plaintiff  is  the  owner  of  the 
land  in  dispute,  under  hi^  deed,  and  by  adverse  possession, 
under  color  of  title  and  claim  of  right,  for  more  than  thirty- 
four  years,  and  because  the  township  trustees  had  no 
authority  to  determine  the  line  or  make  said  order. 
Defendants  deny  that  plaintiff  has  title  to  the  land  in  dis- 
pute, that  he  has  held  adverse  possession  thereof,  or  that  he 
has  claimed  the  same.  They  claim  that  the  line  fixed  by  the 
survey  of  October,  1895,  is  the  true  line,  and  that  the  town- 
ship trustees  had  authority  to  make  said  order,  and  ask 
that  plaintiff's  petition  be  dismissed. 

II.  Keference  to  sections  1490,  1491,  and  1492  of  the 
Code  of  1873  shows  beyond  question  that  the  township 
trustees  had  no  power  whatever  to  decide  as  to  the  disputed 
line,  either  by  measurements  of  their  own,  or  by  accepting 

a  disputed  survey  of  another.  They  had  no  power 
1  to  decide  which  of  the  surveys  (that  of  1873  or  of 

1895)  was  correct,  nor  to  apportion  any  short4ige 
between  the  owners.  If  either  survey  was  acquiesced  in  by 
the  land-owners,  or  established  by  decree  of  court,  then  they 
might  order  with  respect  to  the  erection  and  repair  of  a 
fence  on  the  line  so  established.  In  Peschongs  v.  Mueller^ 
50  Iowa,  238,  it  is  said :     "The  township  trustees,  acting  as 
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fence  viewers,  are  clothed  with  no  authority  to  establish  or 
adjudicate  upon  division  lines.  Their  jurisdiction  is  lim- 
ited to  matters  involving  the  obligation  of  adjoining  owners 
to  erect  and  maintain  partition  fences,  the  assignment  to 
each  his  share  of  the  fence  to  be  built  and  maintained,  the 
prescribing  of  time  within  which  it  shall  be  built,  and,  in 
case  of  failure  to  build  and  the  building  by  the  other  party, 
the  ascertaining  and  certifying  of  the  value  of  the 
fence,  etc." 

III.  Boyd  and  Swallow  had  a  survey  made  in  1872  to 
establish  this  line,  and  Boyd  then  built  a  fence  on  the  line 
80  established ;  and  this  was  acquiesced  in  by  all  parties  con- 
cerned, as  the  true  line,  up  to  1895.  The  survey  of  1895 
places  the  line  somewhat  different,  but  it  does  not  appear 
but  that  each  party  got  the  full  measure  of  land  called  for 
by  his  deed  by  the  survey  of  1872.  The  deed  of 
2  plaintiff  being  made  at  the  instance  of  Swallow,  it 

is  as  if  Swallow  had  made  it,  and  plaintiff  is  entitled 
to  the  amount  of  land  called  for  therein,  and  Swallow  and 
his  grantees  to  what  remains  of  the  entire  tract.  As  we 
view  the  record,  Boyd  not  only  owns  the  land  to  the  line 
upon  which  the  first  fence  stood,  but  has  also  held  adverse 
possession,  under  color  of  title  and  claim  of  right,  for  more 
than  thirty  years. — ^affiemed. 


The   Merchants   National   Bank   of   Clinton^   Appel- 
lant, V.  Maria  B.  Eyre  and  Delphiena  Eyre. 

Homesteads:    antecedent  debt  of  heir:   Liability  of  Surety,    The 
liability  of  a  surety  is  a  debt,  within  Code,  section  2985,  providing 
1    that  a  homestead  descending  to  issue  is  exempt  from  antecedent 
debts. 

Notes;     renewal.     Sureties  on  a  note,  on  its  maturity,  executed  a 

1  joint  note  to  the  payee,  on  the  margin  of  which  he  made  an 
endorsement  to  the  effect  that  payment  of  the  note  would  cancel 

2  the  old  note,  which  was  attached.  Beld,  that  this  was  a  renewal 
of  their  surety  obligation  and  not  the  creation  of  a  new  and  inde- 
pendent indebtedness. 
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Appeal  from  Clinton  District  Court. — ^Hon.  P.  B.  Wolfe, 

Judge. 

Friday,  December  16,  1898. 

Action  to  subject  certain  real  estate  to  the  lien  of  a 
judgment.  Defendants  answered  the  petition.  A  demurrer 
to  the  answer  was  overruled,  and,  plaintiff  electing  to  stand 
thereon,  judgment  was  entered  dismissing  the  petition.  From 
this  judgment  the  present  appeal  is  taken. — Affirmed. 

Barker  &  McCoy  for  appellant. 
Oeorge  B.  Phelps  for  appellees. 

Waterman,  J. — I.  The  facts  of  this  case,  together 
with  the  claims  of  the  respective  parties,  are  conceded  to  be 
correctly  set  out  in  the  brief  of  appellant,  from  which  we 
make  the  following  statement:  One  George  Eyre  died 
intestate  on  the  twentieth  day  of  March,  1895,  residing  at 
the  time  of  his  death  upon  lot  6,  in  block  30,  in  the  tovm  of 
Clinton,  which,  with  the  defendants,  his  wife  and  daughter, 
he  had  occupied  as  his  homestead  since  September,  1889. 
The  defendant  Delphiena  Eyre  was  his  only  child  and  heir. 
Some  time  prior  to  March  14,  1895,  Eyre  had  borrowed 
from  the  plaintiff  in  this  case  the  Merchants'  National 
Bank  of  Clinton,  Iowa,  one  thousand  five  hundred 
dollars,  giving  to  it  his  promissory  note.  This  note  was 
renewed  from  time  to  time,  the  notes  given  in  renewal  being 
signed  by  the  defendant  Delphiena  Eyre,  as  surety,  she  giv- 
ing to  plaintiff  as  collateral  a  note  owned  by  her  secured  by 
a  mortgage  on  property  in  the  city  of  Clinton.  On  the  four- 
teenth day  of  March,  1895,  another  renewal  note  was  given, 
signed  by  George  W.  Eyre  and  the  defendants  Maria  B. 
Eyre  and  Delphiena  Eyre,  payable  in  thirty  days 
1  after  date.     After  the  death  of  George  W.  Eyre,  this 

last  note  maturing,  defendants,  on  the  twentieth  day 
of  April,  1895,  executed  to  plaintiff  their  joint  note  for  one 
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thousand  five  hundred  dollars,  payable  in  ninety  days  after 
date,  with  interest  at  the  rate  of  eight  per  cent,  per  annum 
after  dua  Defendants,  at  the  time  of  executing  this  last 
note,  requested  the  cashier  of  plaintiff  to  surrender  the  note 
of  March  14th,  which  they  had  signed  as  sureties;  this  he 
refused  to  do,  but  made  an  entry  upon  the  margin  of  the 
new  note  to  the  effect  that  "this  note,  being  paid,  cancels  the 
note  attached;  signed  by  Gfeorge  W.  Eyre,"  and  fastened  the 
two  notes  together.  Both  notes  being  unpaid,  suit  was 
brought  by  plaintiff  against  the  defendants  in  this  action 
upon  the  last  note,  and  judgment  recovered  thereon,  on  the 
twenty-sixth  day  of  November,  1895,  in  the  sum  of  one 
thousand,  six  hundred  and  forty  dollars  and  ten  cents. 
After  the  death  of  Greorge  W.  Eyre,  he  having  left  no  other 
property  than  his  homestead,  his  widow,  Maria  B.  Eyre, 
elected  to  occupy  said  homestead  for  life,  in  lieu  of  her 
dower  or  distributive  share  therein,  and  this  action  is 
brought  to  subject  the  interest  of  the  daughter  Delphiena 
Eyre  in  said  real  estate  to  payment  of  the  judgment. 

Defendants,  on  the  one  hand,  claim  that  this  property, 
as  the  homestead  of  G^rge  W.  Eyre,  is  exempt  from  plain- 
tiff's judgment,  under  section  2985  of  the  Code,  which  pro- 
vides that  "the  homestead  descends  to  the  issue  of  either 
husband  or  wife,  according  to  the  rules  of  descent,  unless 
otherwise  directed  by  will,  and  is  to  be  held  by  such  issue 
exempt  from  any  antecedent  debts  of  their  parents  or  their 
own."  Plaintiff,  on  the  other  hand,  contends  that,  while 
the  property  in  question  was  the  homestead  of  said  George 
W.  Eyre  prior  to  the  creating  of  the  indebtedness  by  him  to 
plaintiff,  and  therefore,  under  the  statute,  would  be  exempt 
from  the  debt  against  him,  it  id  liable  in  the  hands  of  his 
daughter  to  the  payment  of  the  judgment  obtained,  for  two 
reasons:  (1)  She  being  only  surety  upon  the  notes  given 
before  her  father's  death,  it  was  not  an  "antecedent  debt" 
of  hers,  within  the  meaning  of  the  statute.  (2)  That  the 
note  of  April  20,  1895,  was  an  entirely  new,  separate,  and 
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distinct  obligation,  collateral  to  the  other,  and  created  a  new 
debt  as  of  that  date. 

Some  courts  hold  the  obligation  of  a  surety  not  to  be 
a  debt,  while  others  hold  the  contrary.  For  a  collection  of 
cases  on  the  subject,  see  8  Am.  &  Eng.  Enc.  Law,  p.  988. 
The  various  holdings,  we  think,  have  been  influenced  by  the 
circumstances  under  which  the  question  has  been  presented. 
That  a  surety  is  a  debtor  is  held  in  Shane  v.  Francis,  30 
Ind.  93 ;  Berg  v.  Radcliff,  6  Johns.  Ch.  302 ;  Lanhcton  v. 
Wolcott,  6  Mete.  (Mass.)  305.  The  undertaking  of  the 
surety,  after  default  of  his  principal,  is  primary.  He  may 
be  sued  alone.  It  will  be  seen,  upon  reference  to  the  state- 
ment of  facts,  that  the  original  obligation  upon  which  Del- 
phiena  Eyre  was  surety  had  matured,  and  that  plaintiff  held 

a  note  belonging  to  her  as  collateral  security  for  her 
2  obligation.     After  Eyre's  death,  when  the  last  note 

signed  by  him  fell  due,  plaintiff  did  not  surrender 
it,  but  took  from  defendants  their  note  in  addition  thereto. 
This  last  transaction  we  r^ard  only  as  an  extension  of 
time  on  an  indebtedness  that  had  existed  long  prior  thereto. 
The  statute  is  to  be  construed  liberally  in  favor  of  home- 
stead rights.  Schuttloffel  v.  Collins,  98  Iowa,  576.  It  is 
not  necessary  for  us  to  hold  here  that,  as  a  general  proposi- 
tion, a  surety  is  to  be  deemed  a  debtor.  We  are  only 
required  to  say,  and  this  is  our  holding,  that  he  sustains  that 
relation  within  the  meaning  of  the  homestead  statute. 

What  we  have  said  disposes,  perhaps,  of  both  proposi- 
tions suggested  by  appellant,  but  upon  the  second  one  we 
wish  to  add  something  further.  Defendants'  matured 
obligation  was,  as  already  said,  in  plaintiff's  possession  at 
the  time  this  last  note  was  given.  It  was  not  canceled.  All 
that  defendants  received,  as  consideration  for  the  note  then 
executed,  was  an  extension  of  time  on  their  pre-existing 
liability.  That  this  was  a  mere  renewal,  and  not  the 
creation  of  a  new  and  independent  indebtedness,  seems  too 
clear  for  discussion. 
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Appellant  cites  authorities  to  show  that  the  giving  of 
the  note  sued  upon  did  not  operate  as  payment  of  the  indebt- 
edness to  the  bank,  and  it  claims  something  for  the  fact  that 
the  old  note  was  not  surrendered,  as  is  .customary  in  case  of 
a  renewal.  It  was  not  given  up,  we  take  it,  because  George 
Eyre,  who  had  died  in  the  meantime,  was  liable  thereon,  and 
the  bank  desired  to  retain  its  claim  against  the  estate. 
While  that  note  was  not  renewed  as  to  George  W.  Eyre,  it 
was  as  to  these  defendants.  It  will  not  be  seriously 
claimed  by  counsel  for  appellant  that  defendants  could  be 
held  liable  on  both  of  these  notes.  If  they  could  not  be,  it 
is  only  because  both  securities  represent  one  and  the  same 
debt,  the  last  replacing  the  other,  so  far  as  the  liability  of 
the  defendants  is  concerned. — ^affirmed. 


McGiLLivARY  Brothers^  Appellants,  v.  A.  G.  Case. 

Meehanie's  Liens:  Claim:    Affidavits,    Under  the  statute  requiring 

2  the  claimant  of  a  mechanic*s  lien  to  file  a  veriQed  statement  of 
account,  an  affidavit  to  such  statement,  purporting  to  be  by  one 

3  member  of  the  firm  claiming  a  lien,  but  signed  in  the  firm  name, 
and  sworn  to  before  a  member  of  the  firm,  is  insufficient,  and 
hence  the  statement  did  not  impart  notice  of  the  claim  of  lien. 

Incumbrancers.    The  maker  of  a  note  held  by  a  bank  then  in  liquida- 
tion obtained  its  surrender  by  reason  of  the  fact  that  the  president 

4  of  the  bank  paid  the  note  either  in  cash  or  by  a  charge  to  his  accoun  t 
which  had  sufficient  to  its  credit.  The  maker  of  the  surrendered 
note  gave  the  president  new  notes  payable  on  demand  and  secured 
them  by  mortgage.    Htld. 

a.  The  president  acted  for  himself  and  not  as  trustee  for  the 
bank. 

b.  While  by  reason  of  the  taking  of  demand  notes,  there  was 
no  extension  of  time,  yet  the  new  notes  did  not  secure  or 
evidence  an  antecedent  debt,  and  they  rested  on  sufficient 
consideration  to  bring  their  holder  within  the  rights  of 
incumbrancers  for  valuable  consideration  under  the  mech- 
anics's  lien  law. 

CJoRRECTiON  OP  AFFIDAVITS.    Codc,  scction  357,  providing  that  no 
defective  affidavit  shall  prejudice  the  party  making  it  if  it  be 

5  rectified  within  a  reasonable  time,  so  as  not  to  cause  essential 
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injury  will  not  permit  amendment  of  a  defective  affidavit  for  a 
mechanic's  lien  as  against  a  subsequent  bona  fide  mortgagee. 

Appeal :  Abstract.  Under  Code,  section  41 18,  providing  that  printed 
abstracts  of  record  shall  be  filed  in  accordance  with  the  rules  of 
1  the  supreme  court,  and  shall  be  assumed  to  contain  the  record, 
unless  denied,  or  corrected  by  subsequent  abstracts,  and  that  every 
denial  shall  point  out  as  specifically  as  the  case  will  permit  the 
defects  alleged,  an  abstract  will  be  presumed  to  present  a  record 
appropriate  to  a  hearing  de  nooo^  unless  defects  be  pointed  out  by 
denial  or  additional  abstract,  though  the  abstract  does  not  certify 
that  it  is  full  and  correct,  or  that  it  contains  all  the  evidence 
introduced  or  offered.  It  will  not  suffice  to  make  the  attack  by 
argument. 

Appeal    from    Mitchell   District    Court. — IIox.    John    C. 

SiiERWiN^  Judge. 

Friday^  December  16,  1898. 

Judgment  for  three  hundred  and  fourteen  dollars  and 
seventy-seven  cents  and  decree  foreclosing  mechanic's  lien 
were  entered  against  defendant  Banwell  for  materials  used 
in  the  construction  of  a  creamery  building.  Issue  was 
joined  on  the  answer  of  the  defendant  Case,  and,  on  hearing, 
his  mortgage  declared  senior  to  the  mechanic's  lien  of  plain- 
tiff.    The  latter  appeals. — Affirmed. 

Sweney  &  Lovejoy  for  appellant 
Ellis  &  Ellis  for  appellee. 

Ladd^  J. — I.  The  abstract  of  the  appellant  does  not 
contain  any  statement  to  the  effect  that  it  is  a  full  and 
correct  abstract  of  the  record,  or  that  it  contains  all  the 
evidence  introduced  or  offered, — that  received  as  well  as 

that  rejected.  This  point  is  not  made  by  appellee 
1  in    an    additional    abstract,    or    by    denial,    but    is 

suggested  in  argument,  and  he  insists  that  much 
of  the  evidence  is  omitted,  and,  because  of  there  being  no 
certificate,  the  case  cannot  be  heard  de  novo.  That  such  a 
statement  or  certificate  was  essential  prior  to  the  time  the 
Code  went  into  effect, — October  1,  1897, — in  order  to  have 
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the  sufficiency  of  the  evidence  to  sustain  a  verdict  or  judg- 
ment reviewed  or  an  equity  case  heard  on  its  merits,  appears 
iroiti  State  v.  W rights,  98  Iowa,  702 ;  In  re  Holderbaum,  82 
Iowa,  69 ;  Names  v.  Names,  74  Iowa,  213 ;  and  Conwell  v. 
House,  57  Iowa,  754.  Good  faith  on  the  part  of  him  who 
prepares  an  abstract  requires  the  statement  that  it  includes 
the  entire  record.  To  hold  otherwise  might  lead  to  much 
looseness  in  preparing  such  papers.  The  rule  is  not  too 
stringent  for  general  application,  though  without  it  counsel 
might  well  be  expected  to  so  prepare  their  abstracts  that  the 
court  could  correctly  determine  all  the  questions  raised  in 
argument.  It  was  doubtless  in  recognition  of  this,  and  to 
obviate  rulings  because  of  defects  not  urged,  which  might  be 
readily  cured  by  appropriate  amendment,  that  section  4118 
of  the  Code  was  enacted.  That  section,  so  far  as  material, 
is  as  follows :  "Printed  abstracts  of  the  record  shall  be  filed 
in  accordance  with  rules  established  by  the  supreme  court, 
and  shall  be  assumed  to  contain  the  record,  unless  denied  or 
corrected  by  subsequent  abstracts."  Section  22  of  the  rules, 
governing  the  practice  in  the  supreme  court,  is  in  part: 
"The  abstract  so  filed  will  be  presumed  to  contain  the  record 
tmless  denied  or  corrected  by  a  subsequent  abstract.  Every 
denial  shall  point  out  as  specifically  as  the  case  will  permit 
the  defects  alleged  to  exist  in  the  abstract."  The  very 
evident  meaning  of  the  statute  as  well  as  the  rule  is  that 
the  abstract,  in  the  absence  of  any  denial,  or  correction,  or 
statement  therein  to  the  contrary,  is  presumed  to  contain  the 
record  with  sufficient  completeness  to  enable  the  court  to 
pass  upon  every  question  raised.  If  a  defect  exists  in  the 
way  of  an  omission,  or  if  extraneous  matter  is  included,  or 
if  the  abstract  is  untrue  in  any  respect,  or  if  not  properly 
certified  to  be  full  and  complete,  this  must  be  brought  out  by 
specific  denial,  or  corrected  by  an  additional  abstract;  else 
it  will  be  deemed  to  have  been  waived,  and  the  abstract  con- 
ceded to  be  true  and  sufficient  to  enable  the  court  to  correctly 
determine  every  question  made  in  argument.  A  denial  made 
in  argument  will  be  disregarded.     McFarland  t\  City  of 
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Muscatine,  98  Iowa,  199;  Kunz  v.  Young,  97  Iowa,  597; 
Agency  v.  Bush,  84  Iowa,  272;  Van  Winkle  v.  Fence  Co,, 
56  Iowa,  245;  Fanner  v.  Sasseen,  63  Iowa,  110;  Rankin  v. 
Miller,  43  Iowa,  11.  As  the  defect  in  the  abstract  is  not 
pointed  out  by  denial  or  additional  abstract,  it  will  be  dis- 
regarded, and  the  abstract  assumed  to  present  a  record 
appropriate  for  hearing  de  novo. 

11.     The  last  item  of  material  was  furnished  Banwell 
by  plaintiff  for  the  construction  of  his  creamery  on  the 
seventh  day  of  August,  1893,  and  on  the  sixteenth  day  of 
September    a   mechanic's    lien   w^as    filed.      In    the 
2  affidavit  attached  thereto  A.  C.  McGillivary  is  named 

as  affiant,  but  it  is  signed  "McGillivary  Bros.,''  and 
purports  to  be  sworn  to  before  S.  F.  McGillivary,  a  justice 
of  the  peace,  and  member  of  the  firm.  This  action  was 
begim  January  20,  1894,  and,  upon  discovering  the  defect 
in  the  affidavit,  an  amendment  to  the  petition  was  filed 
March  23,  1894,  alleging  the  correction  of  the  verification 
to  the  mechanic's  lien  on  the  thirteenth  of  the  same  month 
by  A.  C.  McGillivary  signing  the  affidavits  On  the  other 
hand,  Banwell,  who  was  owing  the  First  National  Bank  of 
Nashua,  Iowa,  several  note^,  amounting  in  the  aggregate  to 
eight  hundred  and  fifty-two  dollars,  for  the  purpose  of  sat- 
isfying these  executed  to  A.  G.  Case  his  note  for  that  sum 
on  the  eighth  day  of  Xovember,  1893,  and,  on  the  same  day, 
a  chattel  mortgage  on  the  creamery  building  and  personal 
property  therein,  securing  its  payment.  The  bank  at  that 
time  had  gone  into  liquidation,  and  Case,  who  had  been  its 
president,  either  advanced  the  money  to  pay  the  notes  to  the 
bank,  or  it  was  charged  to  him  on  its  books,  and  the  notes 
delivered  to  Banwell.  On  the  twenty-fifth  day  of  Decem- 
ber, the  same  year,  Banwell  assigned  to  Case  all  his  interest 
in  the  creamery  on  condition  that  the  latter  dispose  of  the 
property  at  private  sale,  pay  himself  out  of  the  proceeds, 
and,  after  satisfying  the  other  lienholders,  turn  over  the 
balance  to  him.  Case  thereupon  took  possession,  in  which 
he  has  since  continued. 


Dm.  1898 1  McQiLLiVART  Bros.  V.  Case.  21 

III.  The  statute  in  express  terms  requires  those  who 
will  avail  themselves  of  the  provisions  of  the  chapter  relat- 
ing to  mechanics'  liens  to  file  with  the  clerk  of  the  district 
court  "a  verified  statement  or  account  of  the  demand  due 
him  after  allowing  all  credits,  setting  forth  the  time  when 
such  material  was  furnished  or  labor  performed,  and  when 
ct>mpleted,"  etc  The  statement  of  the  plaintiff  filed  Sep- 
tember 16,  1893,  was  not  verified.    It  purported  to  be 

3  that  of  A.  C  McGillivary,  but  was  not  signed  by  him. 
Signature  to  an  affidavit  is  essential.     Crenshaw  v. 

Taylor,  70  Iowa,  386;  Lynn  v.  Morse^  76  Iowa,  665.  A 
partnership  or  corporation  cannot  take  an  oath.  See  Nor- 
man r.  Horn,  36  Mo.  App.  419;  Bennett  t\  Gray,  82  Ga. 
592  (9  S.  E.  Rep.  469.)  We  have  recognized  an  affidavit 
as  essential  to  the  validity  of  a  mechanic's  Hen.  Hug.  v. 
Hintrager,  80  Iowa,  361 ;  Lamb  v.  Hanneman,  40  Iowa,  41 ; 
Wetmore  v.  Marsh,  81  Iowa,  681.  The  statute  must  be 
c«»mplied  with  in  order  to  obtain  its  benefit;  and  the  state- 
ment filed  with  the  clerk,  not  being  verified,  did  not  impart 
notice  of  the  plaintiff's  claim.  Xor  did  Case  have  any 
actual  notice  of  plaintiff's  account  or  claim  until  long  after 
the  note  and  mortgage  of  Banwell  were  executed,  and  he  had 
obtained  the  bill  of  sale  and  possession. 

IV.  The  plaintiff  is  entitled  to  relief  against  Case  if 
the  right  of  the  latter  accrued  within  ninety  days  after  the 
last  item  was  furnished,  or  if  it  accrued  thereafter,  and  his 
mortgage  was  not  taken  in  good  faith  and  for  a  valuable  con- 
sideration. See  Code,  section  3092.  As  we  have  seen, 
Case  was  neither  charged  with  actual  or  constructive  notice 
of  the  plaintiff's  claim,  and  his  mortgage  was  executed  after 
the  expiration  of  that  time.  The  record  establishes  the  good 
faith  of  the  transaction,  and  the  only  remaining  question  is 

whether  the  consideration  for  the  mortgage  was  valu- 

4  able.     Was  it  given  to  secure  an  antece<lent  indebted- 
ness ?     As  the  note  to  Case  was  payable  on  demand, 

there  was  no  extensitm  of  tlie  time  of  payment.     The  bank 
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surrendered  all  its  notes  when  that  to  Case  was  taken.  It 
had  gone  into  liquidation.  True,  Case  was  its  president^ 
and  a  large  stockholder.  But  he  had  money  with  it  to  his 
credit  more  than  sufficient  to  pay  BanwelFs  notes.  Under 
these  circumstances  it  was  quite  immaterial  whether,  in  sat- 
isfying BanwelFs  indebtedness  to  the  bank,  he  paid  the  cash^ 
or  the  amount  was  simply  charged  to  him  on  the  books  of 
the  bank.  In  either  event,  as  it  does  not  appear  he  acted  as 
trustee  for  the  bank,  but  for  himself,  in  what  he  did,  the 
consideration  was  new,  and  the  mortgage  was  not  received  for 
the  bank. 

V.  The  appellant  urges  that  section  357  of  the  Code 
is  applicable  to  this  case.  It  is,  in  substance,  that  no 
defective  affidavit  in  any  case  shall  prejudice  the  party  mak- 
ing it,  providing  it  be  rectified  within  a  reasonable  time 
after  the  defect  is  discovered,  so  as  not  to  cause  essential 

injury  to  the  other  party.  We  need  not  inquire 
5  whether  this  should  be  construed  solely  with  reference 

to  the  provisions  of  the  chapter  in  which  it  is  con- 
tained. The  last  clause  precludes  its  application  to  this 
case,  as  to  permit  an  amendment  here  would  occasion  essen- 
tial injury  to  the  appellee.     The  decree  is  right,  and  must 

be  AFFIRMED. 


J.    T.    Trezoxa   v.    Chicago    Great   Western   Railway 
^  Company,  Appellant. 


Carriers:  limited  ticket:  Ejecting  Holder,  One  who  gets  upon  a 
train  with  a  limited  ticket  which  he  knows  does  not,  upon  its  face, 
1  entitle  him  to  passage,  because  the  time  for  which  it  purports  to 
be  valid  has  expired,  although  he  thinks  the  limitation  unreason- 
able, cannot  recover  damages  for  being  ejected  if  he  refuses  to 
pay  fare.    He  is  a  mere  trespasser. 

Samb.    Where  the  holder  of  a  first  class  ticket  marked  "not  good  after 
1    date  of  sale"  makes  no  attempt  to  use  same  until  a  year  after  its 
date,  he  is  not  entitled  to  passage,  without  reference  to  whether 
said  time  limit  is  reasonable. 
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Recovebt  op  fare  paid.     The  holder  of  a  railroad  ticket  who  does 
3    not  use  it  for  passage  during  its  life  for  such  purpose  is  not  enti- 
tled, as  matter  of  law,  to  have  the  purchase  price  refunded. 

Pleading:    waiver.    In  an  action  for  ejecting  a  person  from  a  rail  way 
2    train,  a  waiver  of  the  defense  that  the  ticket  presented  was,  by 
its  terms,  good  only  on  the  date  of  sale,  must  be  pleaded. 

Appeal  from  Delaware  District  Court, — IIon.  A.  S.  Blair, 

Judge. 

Friday,  December  16,  1898. 

Ox  the  thirteenth  day  of  October,  1893,  the  plaintiff 
purchased  from  defendant's  agent  at  Dubuque,  Iowa,  a  pas- 
senger ticket  from  Dubuque  to  Lamont,  Iowa,  paying  there- 
for one  dollar  and  seventy-five  cents,  that  being  the  firstrclass 
regular  fare.  Across  the  face  of  the  ticket  in  red  ink  were 
the  words,  "Xot  good  after  date  of  sale.''  The  ticket  was 
not  offered  for  passage  until  November  17,  1894,  when 
plaintiff  and  his  wife  took  defendant's  train  at  Dubuque  for 
Lamont,  and  when  a  little  out  of  Dubuque  the  conductor 
asked  for  plaintiff's  ticket,  and  he  presented  the  one 
described,  which  the  conductor  refused  to  receive,  and 
demanded  fare,  which  was  refused,  and  for  failure  to  pay 
his  fare  he  was  ejected  forcibly  from  the  train  at  the  next 
station,  and  only  permitted  to  enter  on  payment  of  the  regu- 
lar fare,  with  ten  cents  extra.  Some  additional  facts  will 
be  noticed  in  the  opinion.  This  action  is  for  damages 
because  of  being  ejected  from  the  train.  There  was  a  ver- 
dict and  judgment  for  plaintiff,  and  the  defendant  appealed. 
— Reversed. 

D.  W,  Lawler,  D.  E.  Lyon,  and  D,  /.  Lenehan  for 
appellant. 

Dunham,  Non-is  &  Stiles  for  appellee. 

Graxoer^  J. — I.  It'  does  not  appear  why  the  ticket 
was  not  used  on  the  day  of  its  purchase,  nor  does  it  appear 
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that  plaintiff  did,  on  the  day  of  the  purchase,  notice  the  lim- 
itation on  the  ticket,  but  he  did  know  it  before  he  took  the 
train  on  the  seventeenth  day  of  November,   1894. 
1  lie  says  he  had  such  knowledge,  but  thought  the  pro- 

vision was  unreasonable,  and  that,  as  he  had  paid  for 
the  passage,  he  had  a  right  to  it,  notwithstanding  the  pro- 
vision on  the  ticket  The  arguments  in  this  case  take  a 
wider  range  than  the  controlling  legal  proposition  requires. 
A  few  significant  facts,  first  stated,  will  do  much  towards 
clearing  the  way  to  the  particular  question  that  controls  the 
case.  Plaintiff  had  no  ticket  that  purported  to  entitle  him  to 
a  ride  on  the  train  from  which  he  was  ejected.  It  expressed 
on  its  face  that  he  had  no  such  right  The  ticket  contained 
the  only  evidence  of  the  understanding  under  which  it  issued. 
Hence  the  conclusion  is  manifest  and  certain  that  the  plain- 
tiff was  attempting  to  ride  on  a  train  for  w^hich  he  had  no 
ticket,  and  for  which  neither  he  nor  the  company  understood 
the  ticket  to  be  good.  He  expressly  says  that  he  knew  of  the 
limitation  as  to  time  for  its  use,  but  thought  it  was  unreason- 
able. His  evidence  shows  that  he  thought  he  was  entitled  to 
the  ride  "without  any  reference  to  the  ticket;"  that  he  was 
entitled  to  ride,  because  he  had  paid  for  it  The  arguments 
deal  quite  elaborately  with  the  question  whether  such  a  limi- 
tation on  a  ticket  is  legal,  the  thought  being  that  it  is  so 
unreasonable  as  to  be  against  public  policy.  We  do  not 
think  such  a  question  is  involved.  It  is  not  like  a  case  where 
a  ticket  is  apparently  good  on  its  face,  as,  w^here  it  is  silent  as 
to  the  time  in  which  it  raav  be  used,  and  some  rule  or  custom 
of  the  company  limits  its  validity  to  a  certain  period,  so  that 
the  purchaser  has  w^hat  he  understands  to  be  good,  and  what 
on  its  face  appears  to  be  so.  The  question  that  controls  this 
case  is  not,  did  the  company,  because  of  the  pa\Tnent  at  one 
time  of  a  faro,  owe  plaintiff  a  passage  to  Lamont,  but  did  he 
present  to  the  conductor  a  ticket  that  entitled  him  to  such  a 
passage  ?  It  is  not  sufficient  that  lie  was  entitled  to  a  passage, 
but  he  must  obtain  it  in  the  way  provided  by  the  regulations 


Dec.  1898]      Trkzona  v.  Chicago,  G.  W.  Rt.  Co.  25 

of  the  company,  that  are  sustained  by  the  law  of  the  land. 
In  Ellsworth  v.  Railway  Co.,  95  Iowa,  101,  we  considered  a 
question  quite  akin  to  this,  except  that  we  there  dealt  with 
the  obligations  of  the  company  when  a  ticket,  good  on  its 
face,  was  presented,  and  a  rule  of  the  company  made  it  void. 
We  there  collated  some  authorities,  and  quoted  somewhat 
from  the  discussions  bearing  on  the  rights  of  passengers  with 
and  without  tickets  entitling  them  to  transportation  on  partic- 
ular trains.  Speaking  to  the  question  of  a  proper  remedy, 
we  said,  in  the  Ellsworth  Case,  that  in  determining  such  a 
question  we  should  keep  in  mind  the  difficulties  to  be  met 
with  and  overcome  in  a  successful  management  of  the  railway 
passenger  traffic  of  the  country,  both  as  to  the  public  and  the 
carriers;  and  that  to  such  an  end  it  was  clearly  important 
that  there  should  be  rules  for  the  guidance  of  the  employes 
in  the  different  parts  of  the  service;  and  that  such  rules 
should  be  conclusive  as  to  their  course  of  conduct,  even  though 
at  times  the  rule  might  operate  to  the  prejudice  of  an  indi- 
vidual passenger.  As  a  conclusion  of  our  discussion  in  that 
case,  we  said:  "It  is  safe  to  state,  as  a  rule  of  passenger 
traffic,  that  no  person  has  a  right  to  passage  on  a  train  without 
paying  fare,  unless  a  ticket  or  other  evidence  of  a  right  to 
transportation  is  presented  to  the  conductor."  That  language 
was  used  in  considering  what  character  of  ticket  a  conduc- 
tor might  or  might  not  refuse,  which  question  was  directly 
involved  in  the  case.  The  statement  is  followed  bv  a  refer- 
ence  to  cases  on  both  sides  of  the  proposition,  being,  as  we 
there  stated,  not  harmonious.  This  question,  on  principle, 
was  to  some  extent  involved  and  settled  in  Stone  i\  Railway 
Co.,  47  Iowa,  82.  In  that  case  there  was  a  coupon  ticket 
from  Clinton  to  Sioux  City,  Iowa,  the  coupon  first  used  being 
from  Clinton  to  Missouri  Valley.  The  conductor,  out  from 
Clinton,  punched  the  coupon  to  Boone,  Iowa,  and  returned  it 
to  the  passenger.  A  conductor's  check  told  him  he  must  get 
a  special  check  to  stop  over.  At  Marshalltown  he  left  the 
train  without  a  special  check,  and  resumed  his  journey  on 
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the  train  the  next  day,  and  to  that  conductor  he  presented  his 
ticket  punched,  and  his  conductor's  check.  These,  properly 
read,  showed  him  not  entitled  to  transportation  on  that  train 
to  Boone,  although  he  had  paid  his  fare,  and  had  not  passed 
over  that  part  of  the  route.  It  is  true  that  that  case  turns 
largely  on  the  fact  that  by  leaving  the  tr.ain  in  violation  of 
regulations  known  to  him  his  contract  was  at  an  end,  so  that 
he  was  not  entitled  to  transportation  imtil  a  new  contract  was 
made.  The  same  is  to  be  said  in  this  case.  By  not  using 
the  ticket  within  the  time  fixed  by  it,  his  rights  under  the 
ticket  were  at  an  end,  and,  before  he  coidd  rightfully  claim  a 
passage,  he  must  obtain  a  ticket  entitling  him  to  one.  For 
that  purpose  he  should  apply  to  the  agent  of  the  company 
authorized  to  "issue  tickets,  and  there  urge  his  claim,  if  such- 
he  had,  to  a  ticket,  because  of  his  former  payment,  and  not 
attempt  its  adjustment  with  the  conductor,  whose  duty  it  was 
to  take  up  and  cancel,  and  not  to  issue  tickets.  Had  he  not  pre-^ 
sented  the  ticket,  but  claimed  a  passage,  be<iause,  more  than  a 
year  before,  he  had  purchased  one,  and  had  not  used  it,  we 
assume  no  one  would  contend  that  he  was  entitled  to  a  pass- 
age, and  why  ?  Because  public  policy,  as  well  as  public  senti- 
ment, would  condemn  a  rule  so  palpably  unreasonable.  How 
do  the  cases  differ  ?  In  the  case  assumed,  the  conductor  maj 
deny  the  passage,  because  he  is  not  required  to  accept  the- 
word  of  the  passenger,  even  though  it  is  true.  In  the  case 
at  bar  he  presents  a  ticket  that  on  its  face  negatives  his  right 
to  a  passage.  In  Bradshaw  v.  Railroad  Co.,  135  Mass.,  407, 
it  is  said :  "It  is  a  reasonable  practice  to  require  a  passenger 
to  pay  his  fare,  or  to  show  a  ticket,  check,  or  pass*;  and,  in 
view  of  the  difficulties  above  alluded  to,  it  would  be  unreason- 
able to  hold  that  a  passenger,  without  such  evidence  of  his- 
right  to  be  carried,  might  forcibly  retain  his  seat  in  a  car, 
upon  his  mere  statement  that  he  is  entitled  to  a  passage.  If 
the  company  has  agreed  to  furnish  him  with  a  proper  ticket,, 
and  has  failed  to  do  so,  he  is  not  at  liberty  to  assert  and  main- 
tain by  force  his  rights  under  this  contract ;  but  he  is  bound 
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to  yield,  for  the  time  being,  to  the  reasonable  practice  and 
requirements  of  the  company,  and  enforce  his  rights  in  a 
more  appropriate  way/'  See,  also,  McKay  v.  Railway  Co,^ 
34  W.  Va.  65  (11  S.  E.  Rep.  737),  and  other  cases  there 
cited,  where  the  rule  is  announced  that:  "As  between  the 
passenger  and  the  conductor,  the  ticket  is  the  conclusive  evi- 
dence of  the  passenger's  rights."  Appellee  concedes  the 
right  of  the  company  to  limit  the  life  of  a  ticket,  but  insists, 
that  the  limit  must  be  reasonable.  This  ticket  was  held  for 
thirteen  months  before  there  was  an  attempt  to  use  it,  and 
without  determining  the  question  of  the  limitation  being 
unreasonable,  it  is  to  be  said  that  the  limitation  expressed  in 
no  way  operated  to  the  prejudice  of  the  plaintiff. 

H,  In  this  case  the  conductor  took  up  the  ticket,  and 
then  demanded  the  fare,  and  reliance  is  placed  on  that  fact 
as  being  a  waiver  of  the  limitation,  and  the  court  instructed 
that  the  limitation  on  the  ticket  was  reasonable,  but  that,  if 

the  company  took  up  the  same  within  the  statute  of 
2  limitations,  then  the  passenger  was  entitled  to  ride 

thereon.  Error  is  assigned  on  the  instruction,  and 
we  dispose  of  the  point  on  this  theory :  that  the  case  presents 
no  issue  of  waiver.  The  defendant  pleaded  the  limitation  of 
the  ticket  as  a  defense.  If  plaintiff  relied  on  a  waiver  of 
the  condition  it  must  have  been  pleaded.  Eiseman  v.  Insur- 
ance Co.,  74  Iowa,  11,  and  numerous  cases  there  cited.  The 
invalidity  of  the  ticket,  after  October  13,  1893,  is  pleaded  in 
the  answer,  and,  if  plaintiff  desired  to  show  a  waiver  of  the 
conditions,  he  must,  under  the  authorities,  have  pleaded  it  in 
a  reply,  and  no  reply  was  filed ;  nor  does  such  a  plea  appear 
in  the  pleadings  filed.  It  was  error  to  instruct  on  the  question. 
III.  The  court  gave  the  following  instructions:  "(7) 
You  are  further  instructed  that  a  railroad  company  has  a 
right  to  make  a  rule  that  upon  the  issuing  of  every  first-class 
ticket  the  use  of  the  same  is  limited  to  the  day  and  trip  for 
which  the  ticket  was  purchased,  and  such  a  rule  is  in  law 
reasonable.     (8)    But  in  making  such  a  rule  as  is  named  in 
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the  last  instruction,  they  have  no  right  to  make  one  that 
ivould  render  the  ticket  absolutely  void,  and  of  no  value,  after 
the  date  and  trip  for  which  the  ticket  was  issued;  and 
such  a  rule,  you  are  instructed,  would  be  unreasonable.  (9) 
You  are  further  instructed  that  a  first-class  railroad  ticket, 
when  purchased,  and  its  value  limited  to  the  day  of  sale  and 
trip  for  which  it  was  sold,  and  it  is  not  used  within  that 
limit,  does  not  entitle  the  owner,  as  a  matter  of  right,  to  trans 
portation  after  that  time,  but  it  is,  nevertheless,  of  value  to 
the  holder  during  the  statute  of  limitation,  and  the  value  of 
rsuch  ticket,  in  the  absence  of  any  other  proof,  is  in  law  pre- 
sumed to  be  the  amount  the  purchaser  paid  therefor.  (10) 
You  are  further  instructed  that  a  railroad  company  has  a 
Tight  to  make  a  rule  and  direct  its  conductors  to  refuse  to 
"honor  a  ticket  after  the  day  and  trip  for  which  it  was  issued ; 
and,  if  a  conductor  does  do  so,  and  collects  fare  from  the 
passenger,  he  is  in  the  line  of  his  duty ;  and,  if  the  passenger 
refuses  to  pay  said  fare  on  demand,  then  the  conductor  has  a 
right  to  remove  him  from  the  train  unless  he  pays  full  fare 
T>etween  the  points  of  his  travel,  with  ten  cents  added,  using 
no  more  force  than  is  necessary  therefor."  Exceptions  were 
taken  to  those  numbered  8,  9,  and  10.  The  seventh  instruc- 
tion is  not  questioned,  and  must  stand  as  the  law  of  the  case. 
It  holds,  as  a  matter  of  law,  that  the  limitation  on  the  ticket 
was  reasonable,  in  so  far  as  a  right  of  passage  was  concerned, 
and  with  the  question  of  waiver  out  of  the  case,  there  could 
be  no  recovery  for  the  ejection  from  the  train,  for  the  plain- 
tiff refused  to  pay  his  fare,  and  held  no  ticket  that  gave  him 
a  right  of  passage,  and  hence  ho  was  not  a  passenger,  but 
a  trespasser.  See  Stone  v.  Railway  Co.,  supra.  The 
3  instructions  hold,  as  a  matter  of  law,  that,  notwith- 

standing the  limitation  was  reasonable,  the  plaintiff 
might  recover  back  the  amount  paid  for  it ;  that  is,  they  hold 
that  it  would  be  unreasonable  to  make  the  ticket  valueless  if 
not  used,  and  that  its  value  would  be  the  amount  paid  for  it, 
in  the  absence  of  proof  to  the  contrary.     This  must  mean  that 
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the  holder  of  a  railroad  ticket,  who  does  not  use  it  for  a  pass-^ 
age  during  its  life  for  such  a  purpose,  is  entitled,  as  a  matter 
of  law  to  have  the  purchase  price  refunded.  No  authority 
is  cited  to  support  such  a  rule,  and  we  do  not  believe  it  is  the 
law.  It  contravenes  all  general  principles  of  the  law  of  con-^ 
tracts.  The  contract  of  carriage  imposed  on  the  company  an 
obligation  to  be  prepared  to  perform  the  contract  on  its  part 
by  the  equipment  and  operation  of  its  train,  and  we  do  not  see 
why,  when  the  ticket  was  purchased  so  that  the  company  was 
bound  by  its  terms,  the  plaintiff  was  not  alike  bound ;  that  is^ 
he  must  accept  what  he  has  purchased,  or  lose  it.  This  ques- 
tion received  but  a  passing  notice  in  argument,  and  we  leave 
it   without   further   elaboration.     The    judgment   must   be 

BEVEBSED. 


S.     G.  BuRKUEAD,    Appellant,    v.    Independent    Sciioot> 

District  of  Independence. 

Schools:  CONTRACT  WITH  TEACHER.^  Code,  section  2748,  vests 
school  districts  with  corporate  powers  to  be  exercised  by  their 
boards  of  directors.  Section  2778  provides  that  the  board  shall  elect 
all  teachers  and  make  all  contracts  on  behalf  of  the  district;  sec- 
tion 2776,  that  the  district  may  elect  a  person  who  shall  have  gen- 
eral supervision  of  the  schools,  subject  to  the  control  of  the  board; 
section  27 1 8,  authorizes  the  board  to  designate  the  period  each 
school  shall  be  held  beyond  the  time  required  by  law;  section  2749, 
8  empowers  the  electors,  at  their  annual  meeting,  to  determine 
what  additional  branches  shall  be  taught  during  the  following 
school  year  and  section  2772,  authorizes  the  board  to  prescribe  a  f  uJi 
course  of  study  "for  the  school.  Htld^BL  board  of  directors  of  a 
school  district  has  no  authority  to  employ  a  teacher  or  superin- 
tendent for  a  period  of  five  years,  although  the  duration  of  such 
contract  is  not  expressly  limited  by  statute,  since  the  statutory 
provisions  requiring  school  taxes  to  be  levied  annually,  limiting 
the  ordinary  certificate  of  a  teacher  to  one  year,  and  providing 
that  the  board  of  directors  must  make  an  estimate  of  the  expenses 
and  determine  the  course  of  study  each  year  and  designate  the 
period  each  school  shall  be  taught  beyond  the  time  required  by 
law,  impliedly  limits  the  duration  of  such  contracts  to  the  school 
year,  as  determined  by  the  board  of  directors. 
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Contracts.     A  contract  to  render  services  as  superintendent  and 

teacher  of  schools  is  not  invalid  because  it  does  not  state  the  time 

2    the  school  was  to  be  taught,  as  required  by  Code,  section  2778. 

where  the  rules  and  regulations  of  the  district  fixed  the  time  the 

schools  were  to  be  open  and  were  made  part  of  the  contract. 

Appeal  to  superintendent.    Though  the  remedy  of  a  teacher,  when 
aggrieved  by  the  action  of  the  board  of  directors,  in  a  proceeding 
1    under  Code,  section  2782,  where  he  had  an  opportunity  to  be  heard, 
is  by  appeal  to  the  county  superintendent,  the  remedy  of  one  dis- 
charged without  such  hearing  is  by  action  for  breach  of  contract. 

Same.    An  appeal  cannot  be  taken  to  a  county  superintendent  from  a 
1    refusal  of  a  board  of  school  directors  to  allow  a  school  teacher  to 
render  services  because  of  the  alleged  illegality  of  the  contract  of 
employment. 

Appeal  from  Buchanan  District  Court. — Hex.  A.  S.  Blair^ 

Judge. 

Friday,  December  16,  1808. 

The  petition  alleged  that  the  plaintiff  entered  into  a 
written  contract  with  the  defendant  April  5,  1893,  by  the 
terms  of  which  he  agreed  to  render  services  as  superintendent 
and  teacher  of  its  schools  for  the  period  of  five  years  at  an 
annual  salary  of  one  thousand  five  hundred  dollars  per  year, 
payable  in  monthly  installments.     The  contract  did  not  pro- 
vide the  length  of  time  he  was  to  teach  further  than  that  he 
was  "to  perform  all  the  duties  of  superintendent  and  teacher 
required  of  him  by  law",  and  the  rules  and  regulations  of  the 
board,  established  for  the  government  of  said  schools,^'  which 
were  made  a  part  of  the  contract.     By  these  rules  the  schools 
opened  the  first  of  September  of  each  year,  and  closed  in  June. 
The  plaintiff  rendered  services  as  such  superintendent  foV 
three  years,  and  alleges  that  at  the  beginning  of  the  school 
year  in  September,  1896,  he  was  ready  and  willing  to  perform 
the  duties  of  superintendent  and  teacher  in  pursuance  of  the 
contract,  but  that  the  defendant,  though  no  charges  had  been 
made  against  him,  refused  to  allow  him  so  to  do,  excluded  him 
from  the  buildings,  and  notified  him  that  the  contract  waa 
null  and  void.     Xo  part  of  the  salary  for  the  year  ending  in 
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June,  1897,  was  paid,  and  recovery  thereon  is  prayed.  The 
grounds  of  the  defendant's  demurrer  are:  (1)  The  plaiu- 
tifFs  remedy  was  by  appeal ;  (2)  the  contract  is  void,  because 
it  does  not  specify  the  number  of  weeks  to  be  taught;  (3)  the 
board  of  directors  was  without  authority  to  employ  a  teacher 
for  a  period  of  five  years.  The  district  court  sustained  the 
demurrer,  and,  as  the  plaintiff  elected  to  stand  on  the  ruling, 
entered  judgment  dismissing  the  petition.  The  plaintiff 
appeals. — Affirmed. 

E.  E.  Ilasner  for  appellant. 

Lake  &  Harmon,  Ransier  £-  Everett  and  F,  Jennings  for 
appellee. 

Ladd,  J. — I.  The  remedy  was  not  by  appeal  to  the 
county  superintendent.  Had  the  defendant  conceded  a  legal 
contract,  and  sought  to  discharge  tlie  plaintiff,  then  it  must' 

have  proceeded  under  section  2782  of  the  Code.  In 
1  such  event  the  only  remedy  would  have  been  by  appeal, 

as  the  acts  of  the  board  under  that  section  are  judicial 
in  character.  Smith  v.  District  Tp,,  42  Iowa,  522 ;  Kirk- 
patrick  v.  School  Dist.,  53  Iowa,  585 ;  Park  v.  School  Dist,, 
65  Iowa,  209.  But  when  a  teacher  is  discharged  without  the 
hearing  contemplated,  the  act  is  wrongful,  and  resort  may  be 
had  to  the  courts;  in  other  words,  in  order  to  discharge  a 
teacher,  the  board  of  directors  must  pursue  the  method  pre- 
scribed by  the  statute.  Park  v.  School  Dist,,  supra.  Where, 
without  such  hearing,  there  is  simply  a  refusal  to  allow  the 
teacher  to  render  services  because  of  the  alleged  illegality  of 
the  contract,  there  is  nothing  from  which  to  appeal.  The  act 
of  the  board  of  directors  in  such  a  case  is  wrongful,  and  suit 
for  breach  of  contract  may  be  maintained.  Hull  v.  School 
Dist.y  82  Iowa,  686 ;  Benson  v.  District  Tp,,  100  Iowa,  331. 
II.  The  point  is  made  that  the  contract  was  invalid, 
because  it  did  not  state  the  time  iJie  school  was  to  be  taught,  as 
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required  by  section  2778  of  the  Code.     The  rules  and  regula- 
tions of  the  district  fixed  the  time  the  schools  were  to 

2  be  open,   and  these  are  made   a  part  of  the  con- 
tract.    This   determined   the   time  with   reasonable 

certainty. 

III.  The  important  question,  however,  is  whether 
the  board  of  directors  had  the  authority  to  employ  a  teacher 
or  superintendent  for  a  period  of  five  years.  Our  statutes 
are  silent  as  tq  the  duration  of  such  contracts,  and  a  limitation 
of  the  length  of  time  a  teacher  may  be  engaged  to  teach  in  the 
public  schools,  if  it  exists,  is  the  result  of  inference  to  be 
draAvn  from  other  provisions  of  the  law,  or  because  of  public 
policy.  By  section  2743  of  the  Code  the  school  district  is  a 
body  politic,  and  as  such  may  sue  and  be  sued.     The  board  of 

directors  represents  the  district, — from  a  legal  stand- 

3  point,  is  the  district.  It  is  a  continuing  body.  The  ofli- 
cers  change,  but  the  corporation  continues  unchanged. 

The  contracts  are  of  the  corporation,  and  not  of  the 
members  of  the  board  individually.  It  is  not  essential,  then, 
that  contracts  be  limited  to  the  terms  of  office  of  the  individ- 
uals making  up  the  board.  Reivhelt  v.  School  Town  of 
NohlesviUe,  106  Ind.,  478  (7  X.  E.  Rep.  206) ;  Tappan  v. 
School  Dist,  44  Mich.,  500  (7  X.  W.  Rep.  73) ;  Farrell  v. 
School  DisL,  98  Mich.,  43  (56  K  W.  Rep.  1053)  ;  Taylor  v. 
School  DUt,  16  Wash.,  365  (47  Pac.  Rep.  758) ;  Wait  v,  Ray, 
67  N.  Y.  36.  See  Dubuque  Female  College  v.  District  Tp. 
of  City  of  Dubuque,  13  Iowa,  555.  Section  2778  provides 
that:  **The  board  shall  elect  all  teachers  and  make  all  con- 
tracts necessary  or  proper  for  exercising  the  powers  granted 
and  performing  the  duties  required  by  law.  Contracts  with 
teachers  must  be  in  writing,  and  shall  state  the  length  of  time 
the  school  must  be  taught,  the  compensation  per  week  of  five 
school  days  or  month  of  four  weeks,  and  such  other  matters  as 
must  be  agreed  upon,  signed  by  the  teacher  and  president  and 
filed  with  the  secretary  before  the  teacher  commences  to  teach 
under  such  contract."     Under  section  2776  the  district  "may 
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select  a  person  who  shall  have  general  supervision  of  the 
schools  in  any  district  subject  to  the  control  of  the  board/' 
Section  2773  of  the  Code  authorizes  the  board  of  directors  to 
"designate  the  period  each  school  shall  be  held  beyond  the 
time  required  by  law."     That  time  is  twenty-four  weeks  of 
five  school  days  each  in  each  school  year  commencing  the 
third  Monday  in  March,  unless  the  county  superintendent 
shall  authorize  shortening  this  period.     As  the  time  the  school 
is  to  be  taught  cannot  be  known  years  in  advance,  it  would 
be  impossible  for  the  teacher  or  the  board  to  fairly  contract. 
Section  2749  empowers  the  electors  at  their  annual  meeting  to 
determine  what  additional  branches  shall  be  taught  during 
the  following  school  year,  and  by  section  2772  the  board  of 
directors  is  authorized  to  prescribe  a  full  course  of  study  for 
the  school.     How  shall  it  be  ascertained,  several  years  in 
advance,  whether  the  teacher  employed  will  be  competent  to 
instruct  in  branches  which  may  be  prescribed  by  the  electors 
or  the  board  ?    Again,  not  exceeding  fifteen  dollars  per  year 
for  each  pupil  may  be  raised  for  teacher's  fund.    THow  shall 
it  be  known  whether  the  fund  to  be  raised  will  be  sufficient  to 
compensate  the  teacher  according  to  his  contract  for  a  longer 
period  than  one  year  ?     The  board  of  directors  is  required  to 
publish  a  detailed  aceoiint  of  expenses,  and  an  estimate  of  the 
next  soh<?ol  year,  two  weeks  prior  to  the  annual  election.    Thir, 
is  to  inform  the  electors  of  the  manner  in  wjiich  the  business 
has  been  transacted,  and  of  the  probable  cost  of  the  corpora- 
tion during  the  following  year.     Taxes  are  levied  annually. 
The  ordinary  certificate  of  the  teacher  is  limited  to  one  year. 
If  it  were  intended  that  employment  might  be  made  for  a 
longer  time  than  a  school  year,  why  thus  limit  the  certificate 
and  the  teacher's  fund?     And  why  make  the  estimate  of 
expenses  and  determine  the  course  of  study  each  year  ?     We 
think  that  an  examination  of  the  statutes  leads  to  the  inevit- 
able conclusion  that  the  legislature  intended  such  contracts  to 
be  limited  in  duration  to  the  school  year  as  determined  by  the 
board  of  directors.     If  not  so  limited,  then  the  directors  might 
Vol.  107  la—  3 
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employ  teachers  for  any  number  of  years,  tie  up  the  hands  of 
their  successors  in  office,  and  wrest  from  the  control  of  the 
people  the  schools  which  they  are  required  to  support.  The 
spirit  of  these  statutes  is  repugnant  to  the  idea  that  one  board 
of  directors,  by  contract  wholly  to  be  performed  in  the  future, 
can  devest  future  boards  of  the  power  to  select  teachers,  and 
make  contracts  therefor,  and  indirectly  take  from  the  people 
all  the  advantages  to  be  derived  from  annual  elections.  This 
<5onclusion  is  strengthened  by  the  universal  practice  of  employ- 
ing a  teacher  for  a  single  school  year.  What  we  have  said 
ifinds  support  in  the  reasoning  of  Stevenson  v.  School  Direc- 
tors, 87  111.  255.  The  statute  construed  in  Board  v.  Shields, 
130  Ind.  Sup.  6  (29  IST.  E.  Rep.  386),  differs  essentially  from 
those  to  which  attention  has  been  called.  The  ruling  of  the 
district  court  was  right,  and  the  judgment  is  affirmed. 


Edwaed  Manning^  Appellant,  v.  Jesse  Xelson. 
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'   *  ^  Referees:    jurisdiction:     Court.     Where  a  matter  is  referred  for 

1    report  by  a  stated  time,  the  failure  of  the  referee  to  so  act  and 
report  leaves  the  matter  as  though  there  had  been  no  reference. 

Same.    A  district  court  has  jurisdiction  to  award  costs  in  a  case  in 
which  a  referee  has  been  appointed  who  ceased  to  have  authority 
1    to  act  and  was  without  jurisdiction  because  the  time  had  expired 
in  which  he  was  to  make  his  report. 

Trial  notice.    Rule  of  practice  No.  2,  adopted  by  the  district  judges 

1  (Mcclain's  Code,  page  57,  preface),  relating  to  notice  of  trial  in  any 

2  case  ouce  continued,  where  an  answer  is  on  file,  to  bring  the  cause 
to  trial,  does  not  apply  to  hearings  of  motions. 

Same.    Where  a  referee  to  whom  th'^  question  of  costs  in  an  action 
had  been  sent  failed  to  report  and  a  motion  was  made  to  the  court 
2    to  tax  costs  and  enter  judgment  for  same,  it  \^as  the  duty  of  coun- 
sel to  attend  on  the  hearing  of  such  motion  without  notice. 

Jodgment:    vacation.    A  judgment  awarding  costs  can  be  vacated 
8    for  mistake  only  by  motion  filed  within  a  year  or  by  a  petition  in 
equity  if  the  error  is  not  discovered  until  after  the  expiration  of 
the  year. 

Same.    Code,  1873,  section  8154,  providing  that  a  judgment  may  be 
vacated  for  irregularity  or  fraud  practiced  by  the  successful  party, 
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8  does  not.  in  the  absence  of  fraud,  entitle  the  party  to  the  vacation 
of  a  Judgment  for  costs  entered  on  motion,  at  the  hearing  of  which 
the  party  did  not  appear,  because  the  Judgment  failed  to  conform 
to  an  agreed  division  of  costs. 

Same.  Code.  1873,  section  179,  providing  that  entry  made  at  a  pre- 
vious term  can  be  altered  only  to  correct  an  evident  mistake, 

S  applies  only  to  mistakes  of  fact  and  does  not  authorize  correction 
of  a  judgment  for  costs  which  was  not  in  accordance  with  an 
agrcved  division  thereof  which  the  parties  made  on  a  reference  of 
the  cause;  such  being,  at  most,  a  mistake  of  law. 

Appeal.  Where  the  trial  court,  on  motion  entered  an  order  which 
recited  that  the  parties  appeared  by  attorneys  and  argued  the 
1  motion,  it  will  be  assumed  on  appeal,  from  an  order  refusing  to 
set  aside  such  former  order,  on  conflicting  evidence  as  to  such 
appearance,  that  there  was  an  appearance  for  the  unsuccessful 
party. 

Appeal    from    Van   Buren    District    Court. — Hon.  W.   S. 

WiTHROw,  Judge. 

Friday,  December  16,  1898. 

Appeal  from  an  order  overruling  plaintiff's  motion  to 
set  aside  a  judgment  for  costs. — Affirmed, 

M.  A,  McCoid  for  appellant. 

No  appearance  for  appellee. 

Deemeb,  C.  J. — I.  This  action  was  to  recover  of 
defendant  the  amount  of  two  promissory  notes,  and  of  an 
account  alleged  to  be  due  and  owing  the  plaintiff.  The  action 
was  aided  by  attachment.  Defendant  admitted  the  execu- 
tion of  the  notes,  pleaded  payment,  and  also  asked  judgment 
on  a  counter-claim  based  upon  an  open  account.  On  the 
issues  thus  joined  the  cause  was  sent  to  a  referee,  who  heard 
part  of  the  evidence.  During  the  trial  before  the  referee  the 
parties  entered  into  an  agreement  of  settlement,  by  the  terms 
of  which  it  was  determined  that  there  was  due  plaintiff  the 
sum  of  four  hundred  and  eighty  dollars.  It  was  also  agreed 
that  the  sheriff  should  turn  over  to  plaintiff,  out  of  the 
cash  and  notes  in  his  hands,  the  sum  of  four  hundred  and 
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eighty  dollars,  and  should  deliver  the  balance  of  monev 
and  notes  in  his  hands  to  defendant,  and  should  release  to 
defendant  all  other  property  held  by  him.  Defendant  was  to 
pay  the  cost  of  keeping  and  feeding  the  horses  and  property 
held  under  the  attachment.  Defendant  agreed  to  pay  on  the 
costs  the  amount  already  paid  out  by  him,  and  waived  any 
right  to  recover  the  same  back.  It  was  further  agreed  that 
defendant  should  turn  over  to  plaintiff  all  uncollected  horse 
accounts,  due  for  the  services  of  a  certain  stallion ;  that  they 
were  as  shown  by  his  testimony  before  the  referee,  and  he  by 
the  agreement  assigned  the  same  to  the  plaintiff,  who  accepted 
the  same  in  lieu  of  any  claim  against  defendant  for  any  of  the 
costs  in  the  case,  and  agreed  to  pay  the  costs  on  or  before  the 
October,  1891,  term  of  the  district  court  of  Van  Buren  county* 
It  was  also  agreed  that  the  referee  should  report  the  settle- 
ment and  agreement  to  the  court  at  its  April,  1891,  term,  and 
that  an  order  of  confirmation  should  then  be  entered  accord- 
ingly. It  was  further  agreed  that,  if  the  assigned  accounts 
did  not  pay  the  costs  in  full,  then  each  party  was  to  pay  one- 
half  of  the  sum  remaining;  and  it  was  stipulated  that  the 
former  part  of  the  agreement  should  be  thus  modified.  It 
does  not  affirmatively  appear  that  this  matter  was  reported  to 
the  district  court.  But  we  do  find  that  some  years  afterward 
the  plaintiff  filed  a  motion  for  judgment  for  costs,  and  that 
shortly  thereafter  the  defendant  filed  a  like  motion ;  and  it 
further  appears  that  on  the  next  day  after  defendant's  motion 
was  filed,  to-wit,  on  the  fifth  day  of  May,  1893,  the  court 
made  an  order  referring  both  motions  to  J.  S.  McKemy,  Esq.^ 
who  was  ordered  to  make  a  written  report  of  his  findings  of 
fact  and  conclusions  of  law  at  the  next  term  of  court.  Noth- 
ing appears  to  have  been  done  by  this  referee.  The  case 
remained  on  the  district  court  docket,  and  a  trial  notice  was 
filed  for  the  December,  1894,  term,  but  no  order  was  made  at 
that  term.  At  the  April,  1895,  term,  and  on  the  sixth  day 
of  May,  an  order  was  made,  reciting  that  the  cause  came  on 
for  hearing  upon  the  matter  of  impaid  costs  therein  taxed,  and 
that  the  parties  appeared  by  their  attorneys,  and  argued  and 
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fully  submitted  the  case.  This  order  also  gave  defendant 
judgment  against  the  plaintiff  for  the  amount  of  the  unpaid 
costs,  to-wit,  five  hundred  and  forty-three  dollars  and  forty- 
five  cents,  and  directed  execution  to  issue  therefor.  To  this 
plaintiff  objected,  and  he  was  given  leave  to  file  a  motion  to 
set  aside  the  judgment  or  to  retax  costs  at  any  time  before  ten 
days  from  the  beginning  of  the  next  term  of  court.  On  the 
sixteenth  day  of  January,  1897,  plaintiff  filed  his  motion  to 
set  aside  and  vacate  the  judgment  for  costs,  for  the  reason 
that  the  court  had  no  jurisdiction  of  the  cause ;  the  same  hav- 
ing been  referred  to  J.  S.  McKemy,  and  he  having  made  no 
report,  and  there  being  no  order  directing  him  to  report  the 
same  back,  the  cause  was  pending  before  him,  and  not  before 
the  district  court.  Thereafter  plaintiff  filed  an  amendment 
to  his  motion,  in  which  he  asked  the  court  to  expunge  the 
order  and  judgment  entered  in  May,  1895,  and  to  order  the 
referee  to  make  report  at  the  April,  1897,  term.  The  reasons 
given  for  asking  this  order  were  (1)  that  the  cause  was  pend- 
ing before  the  referee ;  (2)  that  the  plaintiff  had  paid  his  part 
of  the  costs  as  agreed  in  the  stipulation  for  settlement;  (3) 
the  order  was  contrary  to  the  terms  of  the  settlement;  (4)  the 
cause  should  have  been  ordered  back  from  the  referee,  and 
notice  given,  before  the  court  could  take  jurisdiction ;  (5)  the 
reference  was  made  at  the  suggestion  of  the  defendant,  and  it 
was  defendant's  duty  to  prosecute  the  case  before  the  referee ; 
(6)  the  judgment,  although  null  and  void,  is  a  menace  to 
plaintiff,  and  prevents  him  from  proceeding  with  the  case. 
This  motion,  as  amended,  was  submitted  upon  affidavits  filed 
in  support  of  and  in  resistance  thereto,  and  the  court  madef  an 
order  overruling  the  motion.  The  appeal  is  from  this  ruling. 
As  we  understand  it,  two  points  are  relied  upon  for  a 
reversal :  Firsts  it  is  insisted  that,  as  the  matter  was  referred 
to  J.  S.  McKemy,  the  court  had  no  jurisdiction  of  the  case; 

second,  it  is  contended  that  the  judgment  is  contrary 
1  to  the  terms  of  the  settlement,  and  that  the  court  has 

power  at  any  time  to  correct  an  evident  mistake  and 
oversight. 
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It  will  be  noticed  from  what  has  been  said  that  the 
referee,  McKemy,  was  appointed  at  the  April,  1893,  term  of 
the  district  court,  and  that  he  made  no  report  at  the  next  term. 
In  truth,  he  made  no  report  at  any  time.    The  well-settled  rule 
in  this  state  is  that  a  referee  has  no  power  or  authority  to  act 
after  the  time  has  expired  in  which  he  is  to  make  his  report. 
Davis  V.  Caldwell,  100  Iowa,  658 ;  Goodale  v.  Case,  71  Iowa, 
434.     In  these  cases  it  is  held  that  after  the4;ime  has  expired 
a  referee  ceases  to  have  authority  to  act^  and  is  without  juris- 
diction.    This  being  true,  the  case  is  as  if  there  had  been  no 
reference,  and  the  district  court  had  full  power  to  hear  and 
determine  the  motions.     Having  this  power,  it  proceeded  to 
pass  upon  them;  and  the  record  recites  that  both  parties 
appeared  by  their  attorneys,  and  fully  argued  and  submitted 
the  case.     On  this  hearing  the  court  found  that  defendant's 
motion  should  be  sustained,  and  that  plaintiff  should  pay  the 
costs.     We  have  seen  that  the  referee  had  at  this  time  lost  all 
control  of  the  proceedings,  and  that  the  matter  was  then 
pending  in  the  district  court. 

Appellant  contends,  however,  that  neither  he  nor  his 
counsel  had  any  notice  that  the  matter  would  be  presented  to 
the  court.  The  record  recites,  however,  that  there  was  an 
appearance  by  counsel  and  the  evidence  adduced  upon  the 
hearing  of  the  motion  to  vacate  is  in  conflict.  As  the  case  is 
not  triable  de  novo,  we  must  assume  that  the  trial  court  held 
there  was  an  appearance  for  the  plaintiff  to  the  motion  of 
defendant  to  tax  costs.  If  there  was  an  appearance,  then  it 
is  clear  that  plaintiff's  remedy  was  by  appeal  from  the  judg- 
ment taxing  the  costs  to  him.  But,  if  it  should  be  found  that 
plaintiff  did  not  appear,  he  is  in  no  better  position.  The  case 
was  pending  in  court,  and  it  was  the  duty  of  counsel  to  attend 
to  it.  No  notice  was  required,  unless  it  be  the  trial  notice 
referred  to  in  rule  2  of  the  rules  of  practice  adopted  by  the 
district  judges  of  the  state,  found  in  McClain's  Annotated 
Code,  p.  vii.  of  the  preface.  We  are  of  the  opinion,  however, 
that  this  rule  does  not  apply  to  motions,  and  that  plaintiff 
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was  not  entitled  to  notice  that  the  motions  would  be  brought 
on  for  hearing.  We  are  constrained  to  believe  that  the 
reason  why  appellant's  counsel  did  not  appear,  if  it  be  true 
that  he  did  not,  is  to  be  found  in  the  fact  that  he  relied  upon 
his  contention  that  the  case  was  before  the  referee,  and  not  in 
the  district  court,  and  that  the  court  had  no  jurisdiction  of  the 
matter. 

The  motion  to  vacate  does  not  charge  that  any  fraud  was 
practiced  by  the  defendant ;  nor  does  it  charge  any  other  irreg- 
ularities in  obtaining  the  order  than  those  we  have  already 

considered.  It  is  not,  then,  a  case  for  relief  under 
3  section  3154  of  the  Code  of  1873.     McConkey  v. 

Lamby  71  Iowa,  636 ;  Jackson  v.  Gould,  96  Iowa,  488. 
If  it  were,  the  motion  was  not  filed  within  the  year  given  by 
statute.  See  Code  1873,  section  3156.  As  the  trial  court 
had  jurisdiction,  the  remedy,  if  any,  was  by  motion  filed 
within  a  year,  or  by  petition  in  equity,  if  the  error  was  not 
discovered  until  after  the  expiration  of  the  year.  The  motion 
we  are  now  considering  was  not  filed  until  nearly  two  years 
after  the  order  was  made.  As  sustaining  our  conclusions,  see 
Shelley  v.  Smith,  50  Iowa,  543 ;  Partridge  v,  Harrow,  27 
Iowa,  96.  The  case  does  not  fall  under  the  provisions  of 
section  179  of  the  Code  of  1873,  for  the  reason  that  the  mis- 
take of  the  court  in  ordering  the  costs  taxed  to  the  plaintiff, 
if  there  was  one,  was  a  mistake  of  law,  and  not  of  fact. 
Knox  V.  Moser,  72  Iowa,  154.  The  order  overruling  plain- 
tiff's motion  to  vacate  is  correct,  and  it  is  affirmed. 


David  K.  Oyster  et  al,,  v.  Henry  Bank^  Jr.^  Judge. 

Tranficript  Jiidgrment:  enforcement:  Juri'^difUon.  Code,  section 
278  provides  that  judgments  of  a  superior  court  may  be  made 
liens  on  real  estate  in  the  county  in  which  the  court  is  held  *  by 
filing  transcripts  of  the  same  in  the  district  court,  as  provided  in 
this  Code  in  relation  to  judgments  of  justices  of  the  peace,  and 
with  equal  effect  and  from  the  time  of  such  filing  they  shall  be 
1    treated  in  all  respects,  as  to  the  effect  and  mode  of  enforcement, 
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as  judgments  rendered  in  the  district  court  as  of  that  date,  and 
no  execution  can  thereafter  be  issued  from  the  said  superior  court 

2  on  such  judgments,  and  no  real  property  shall  be  levied  on  or  sold 
on  process  issued  out  of  the  superior  court."  The  statutes  provide 
that,  when  a  transcript  of  a  judgment  of  a  justice  of  the  peace  is 
thus  filed,  "it  shall  be  treated  in  all  respects  and  in  its  enforce- 
ment as  a  judgment  obtained  in  the  district  court.  No  execution 
shall  issue  from  the  justice's  court  after  the  tiling  of  such  tran- 
scripts." Held  that,  when  a  transcript  of  a  superior  court's  judg- 
ment is  filed  in  the  district  court,  the  superior  court  cannot  retain 
jurisdiction  of  one  whom  it  has  appointed  to  collect  notes  on 
which  it  has  decreed  a  lien,  and  to  hold  them  and  their  proceeds 
subject  to  its  order,  nor  of  the  property  in  his  possession.  And 
the  district  court  has  power  to  order  such  person  to  turn  over  the 
notes  and  proceeds  by  him  received,  to  the  judgment  creditor 

t^opersedeas.    Where  a  decree  provides  that  "defendants  have  thirty 

days  to  file  a  supersedeas,  and  in  the  meantime  no  execution  to 

9    issue,"  filing  the  bond  within  that  time  does  not  prevent  the 

enforcement  of  the  decree  after  expiration  of  said  time  unless  an 

appeal  be  taken  in  that  time. 

Appealable  Order.  A  decree  established  an  attorney's  lien  on  notes, 
and  provided  that  plaintiff  might  accept  them  at  par  in  payment 
8  of  the  decree.  Before  all  had  been  credited  on  the  decree,  the 
parties  agreed  that  the  court  might  appoint  the  clerk  as  their 
agent  to  collect  the  notes,  and  to  hold  them  and  their  proceeds 
subject  to  its  order.  Held,  that  an  order  on  the  clerk  to  turn  over 
the  notes  and  proceeds  to  plaintiff  was  appealable. 

Certiorari.    Under  Code,  section  4154.  providing  that  certiorari  may 

3  issue  only  when  ** there  is  no  other  plain,  speedy  and  adequate 
remedy,"  the  writ  cannot  be  granted  when  the  error  can  be  cor- 
rected on  appeal. 

Friday,  December  16,  1898. 

Certiorari  proceeding  to  review  an  order  made  by  the 
Lee  district  court.     Petition  dismissed, 

A.  J.  McCrary  and  John  E.  Craig  for  petitioners. 

/.  N,  Waggoner  and  James  C,  Davis  for  respondent. 

Robinson,  J. — I.  On  the  twenty-fourth  day  of  Decem- 
ber, 1897,  the  superior  court  of  the  city  of  Keokuk  rendered  a 
decree  in  favor  of  James  H.  Anderson,  and  against  David  K. 
Oyster  and  others,  for  the  sum  of  ten  thousand  two  hundred 
and  seventy-two  dollars  and  sixty-five  cents,  and  forecloeing 
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an  attorney's  lien  in  favor  of  Anderson  on  certain  promissory 
notes.  The  decree  provided  that  Anderson  might  receive  the 
notes  at  par,  and  credit  the  amount  thereof  as  payment  on  the 
decree,  and  that  in  such  case  the  ownership  of  the  notes  and 
the  rights  incident  thereto  should  vest  in  him.     The  decree 

also   contained    the   following:     /'Defendants    have 
1  thirty  days  to  file  supersedeas  bond,  and  in  meantime 

no  execution  to  issue.''  On  the  twenty-second  day  of 
January,  1898,  a  supersedeas  bond  in  the  sum  of  twelve  thou- 
sand five  hundred  dollars  was  filed,  but  no  notice  of  appeal 
was  served  until  the  following  April.  On  the  fourth  day  of 
February,  Anderson  made,  in  the  judgment  docket  of  the 
superior  court,  an  entry  which  recited,  in  substance,  that  in 
pursuance  of  the  decree,  and  under  section  4035  of  the  Code, 
he  accepted  certain  specified  notes,  which  were  described  in 
the  decree,  to  the  amount  of  six  thousand  dollars,  and  acknowl- 
edged the  payment  of  that  sum  on  the  decree.  Four  days 
later  a  similar  credit  was  given  for  other  notes  to  the  amount 
of  three  thousand  five  hundred  and  five  dollars  and  forty 
cents,  leaving  a  balance  unpaid  of  eight  hundred  and  forty- 
two  dollars.  On  the  day  before  the  last  credit  was  given  the 
parties  to  the  action  entered  into  an  agreement  by  which  one 
Lofton,  clerk  of  the  court,  was  constituted  the  agent  of  the 
parties  to  collect  the  notes  the  receipt  of  which  Anderson 
acknowledged  as  stated,  and  on  the  same  day  the  appointment 
so  made  was  confirmed  by  the  superior  court,  and  Lofton  was 
required  to  give  bond  in  the  sum  of  twelve  thousand  dollars. 
He  gave  the  bond  required  on  the  ninth  day  of  February,  and 
Anderson  delivered  to  him  the  notes,  together  with  the  mort- 
gages given  to  secure  them.  On  the  second  day  of  April, 
1898,  Anderson  caused  a  transcript  of  the  decree  to  be  filed 
in  the  district  court  of  Lee  county,  at  Keokuk,  and  on  the 
same  day  filed  in  that  court  a  motion  for  an  order  upon  Lofton 
to  turn  over  to  him  the  notes  and  proceeds  of  notes  which  he 
had  received  as  agent.  Notice  of  the  motion  was  given,  and 
Lofton  filed  a  report  of  what  he  had  done  as  agent,  showing 
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that  he  held,  subject  to  the  order  of  the  court,  six  thousand 
seven  hundred  and  forty-two  dollars  and  certain  uncollected 
notes.  Oyster  and  other  defendants  resisted  the  motion,  but 
on  the  twenty-first  day  of  April,  1898,  the  district  court  found 
that,  when  the  notes  were  turned  over  to  Lofton,  they  were  the 
property  of  Anderson,  by  virtue  of  the  decree  and  his  election 
under  it,  and  the  crediting  of  the  amount  thereof  on  the 
decree,  and  the  motion  was  sustained. 

The  petitioners  claim  that  the  district  court  lacked  juris- 
diction to  make  the  order  last  mentioned,  for  the  reason  that 
the  cause  in  which  it  was  rendered  was  heard  and  determined 

in  the  superior  court,  and  it  is  insisted  that  the  order 
2  could  have  been  legally  made  by  that  court  alone. 

Section  273  of  the  Code  provides  that  judgments  of  a 
superior  court  may  be  made  liens  upon  real  estate  in  the 
county  in  which  the  court  is  held  "by  filing  transcripts  of  the 
same  in  the  district  court,  as  provided  in  this  Code  in  relation 
to  judgments  of  justice  of  the  peace,  and  with  equal  effect,  and 
from  the  time  of  such  filing  they  shall  be  treated  in  all  respect** 
as  to  their  effect-and  mode  of  enforcement  as  judgments  ren- 
dered in  the  district  court  as  of  that  date,  and  no  execution 
can  thereafter  be  issued  from  the  said  superior  court  on  such 
judgments,  and  no  real  property  shall  be  levied  on  or  sold  on 
process  issued  out  of  the  superior  court."  The  effect  of  filing 
a  transcript  in  the  district  court  under  these  provisioits  is  not 
merely  to  create  a  lien  on  real  estate.  The  filing  has  "equal 
effect"  with  the  filing  in  the  same  court  of  transcripts  of  judg- 
ments of  justices  of  the  peace.  The  statutes  provide  that, 
when  the  transcript  of  such  a  judgment  is  so  filed  and  the 
proper  entry  is  made,  "it  shall  be  treated  in  all  respects  and 
in  its  enforcement  as  a  judgment  obtained  in  the  district  court. 
No  execution  shall  issue  from  the  justice's  court  after  the 
filing  of  such  transcript."  It  is  plain  that,  under  the  pro- 
visions quoted,  all  proceedings  for  the  enforcement  of  the 
judgment  of  a  superior  court,  a  transcript  of  which  has  been 
properly  filed  in  the  district  court,  must  be  had  in  the  district 
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court  But  it  is  said  that  Lofton  was  virtually  a  receiver 
appointed  by  the  superior  court ;  that  he  had  possession  of  per- 
sonal property  of  which  the  superior  court  had  jurisdiction ; 
and  that,  by  the  law  which  applies  in  such  cases,  that  court 
retained  jurisdiction  of  both  the  receiver  and  the  property 
which  he  held.  Such  a  conclusion  is  contrary  to  the  explicit 
requirement  of  the  statute,  that  from  the  filing  of  the  tran- 
script the  judgment  shall  be  treated  "in  all  respects,"  as  to  its 
effect  and  mode  of  enforcement,  as  a  judgment  of  the  district 
court  The  appointment  of  Lofton  had  direct  reference  to 
the  enforcement  of  the  decree.  He  was  required  to  take 
charge  of  the  not^s  upon  which  the  lien  of  Anderson  was 
established,  to  collect  them,  and  to  hold  them  and  their  pro- 
ceeds  subject  to  the  order  of  the  court.  The  transfer  to  the 
district  court  of  the  power  to  enforce  the  decree  necessarily 
carried  with  it  jurisdiction  of  the  property  held  by  virtue  of 
the  decree,  to  be  applied  in  its  payment  should  it  not  be 
reversed.  See  Ex  parte  Haley,  99  Mo.  150  (12  S.  W.  Rep. 
667)  ;  Hinckley  v.  Railroad  Co,,  IQO  U.  S.  153. 

It  should  be  remembered,  in  this  connection,  that  when 
the  transcript  was  filed  in  the  district  court  an  appeal  from 

the  decree  had  not  been  taken.  The  notice  of  appeal 
3  does  not  appear  to  have  been  served  until  April  9, 

1898.  It  is  true  that  the  decree  provided  that  the 
defendants  might  file  a  supersedeas  bond  within  thirty  days, 
and  that  during  that  time  execution  should  not  issue ;  but  the 
right  to  file- the  supersedeas  bond  was  statutory,  and  the  only 
effect  of  the  order  was  to  prevent  the  issuing  of  an  execution 
for  thirty  days.  The  filing  of  the  bond  within  that  time  did 
not  prevent  the  enforcement  of  the  decree  by  any  lawful 
means,  after  that  time  had  expired.  Pratt  v.  Stage  Co,,  26 
Iowa,  241.  Therefore  the  filing  of  the  transcript  in  the  dis- 
trict court  was  effectual  to  confer  upon  that  court  jurisdiction 
to  enforce  the  decree,  and  of  the  property  held  by  virtue  of  it 
That  court  had  jurisdiction  to  determine  the  motion  in  ques- 
tion, and  if  it  erred  in  sustaining  it,  and  thus  requiring  Lofton 
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to  deliver  to  Anderson  the  money  and  notes  which  he  held  by 
virtue  of  his  agency,  the  error  could  have  been  corrected  by 
an  appeal  from  the  order. 

Section  4154  of  the  Code  authorizes  the  issuing  of  a  writ 
of  certiorari  in  specified  cases,  when  ^^there  is  no  other  plain, 
speedy,  and  adequate  remedy,''  and  it  is  well  settled  that  the 
writ  cannot  be  properly  granted  when  the  error  complained  of 
can  be  fully  and  speedily  corrected  by  an  appeal.  State  v. 
Schmidtz,  65  Iowa,  556,  and  cases  therein  cited;  Ransom  v. 
Cummins,  ^^  Iowa,  137;  Remey  v.  Board,  80  Iowa,  470. 

The  conclusion  we  reach  makes  it  unnecessary  to  con- 
sider some  of  the  questions  presented  in  argument.  For  the 
reason  that  the  petitioners  had  another  remedy  which  was 
plain,  speedy,  and  adequate,  their  petition  is  dismissed. 


L.  G.  EvEBiST,  Appellant,  v.  John  Pierce  et  al. 

Homesteads:  fraudulent  oonveyanoe  A  wife,  having  title  to  the 
homestead,  and  her  husband  being  solvent  consented  to  a  sale 
thereof  upon  th^  promise  of  her  husband  that  the  proceeds  should 
be  used  to  build  a  house  on  other  lands  then  owned  by  her.  After 
the  house  was  built  and  paid  for  by  the  husband  he  became  insol- 
vent. Held,  that  a  creditor  who  became  such  after  the  house  was 
paid  for  could  not  complain  that  the  transaction  was  fraudulent. 

• 

Appeal  from  Woodbury  District  Court, — Hon.  Geoege  W. 

Wakefield^  Judge. 

Saturday^  December  17, 1898. 

Action  in  equity  by  L.  G.  Everist  against  John  Pierce 
and  wife  to  set  aside  as  f radulent  a  conveyance  of  real  estate, 
and  to  subject  such  property  to  the  payment  of  a  debt  due 
plaintiff.  There  was  a  trial  to  the  court,  and,  from  a  decree 
in  defendants'  favor  for  costs,  the  plaintiff  appeals. — - 
Affirmed. 

William  Milchrist  for  appellant. 

Strong  £  Owen  for  appellees. 
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Waterman,  J. — The  defendants,   John   and   Allie   L. 
Pierce,  are  husband  and  wife.     The  indebtedness  due  plain- 
tiff is  from  John  Pierce,  and  it  grows  out  of  the  purchase  of 
coal  by  the  Sioux  City  Cable  Railroad  Company,  of  which 
defendant  John  Pierce  was  part  owner,   during  a  period 
extending  from  IN^overaber,  1892,  to  March,  1893.     On  May 
May  1,  1893,  Pierce  indorsed  a  note  given  for  this  indebted- 
ness, and  in  ISTovember,  1894,  the  note  was  put  in  judgment, 
and  the  present  action  is  founded  thereon.     The  real  estate 
involved  consists  of  lots  7,  8,  and  9,  in  block  21,  in  Pierce's 
addition  to  Sioux  City,  w^hich  is  the  homestead  of  defendants, 
and  title  to  which  is  in  the  wife.     The  facts,  as  we  find  them, 
are   as    follows:     Prior    to    1890,    defendants    owned    and 
occupied  another  homestead,  the  title  to  which  w^as  in  the  wife. 
This  was  sold  in  1890  for  thirtv  thousand  dollars,  the  husband 
receiving  the  consideration  on  his  promise  to  build  a  house  on 
the  property  in  controversy  in  block  21,  which  Avas  then  owned 
by  the  wife,  but  was,  as  we  understand,  unimproved.     It  is 
not  important  how  the  wife  became  the  owner  of  either  of 
these  pieces  of  property,  for  it  is  undisputed  that,  at  the  time 
she  acquired  title,  her  husband  was  solvent.     If  he  gave  her 
the  property,  it  cannot  affect  her  rights.     Shepard  v.  Pratt, 
32  Iowa,  296;  State  v.  Wallace,  67  Iowa,  77;  PhiUips  v. 
Potter,^  32  Iowa,  589 ;  Cours  v.  Hanna,  34  Iowa,  597 ;  Lloyd 
V.  Bunce,  41  Iowa,  660;  Stephenson  v.  Cook,  64  Iowa,  265. 
The  house  erected  on  the  lots  in  dispute  was  finished  in  1893. 
In  that  year  Pierce  became  insolvent.     He  paid  for  the  con- 
struction, in  small  part,  out  of  money  in  his  possession  that 
belonged  to  his  wife,  being  a  portion  inherited  by  her  and  a 
part  arising  from  the  sale  of  some  property  in  the  East.     But 
by  far  the  greater  part  of  the  cost  of  the  building  was  paid  out 
of  the  funds  of  the  husband,  in  return  for  the  money  he  had 
received  from  the  sale  of  the  former  homestead  and  in  per- 
formance of  his  promise  to  build  a  house  on  this  property. 
We  cannot  discover  that  Pierce  paid  more  on  this  building 
than  the  amount  of  the  wife's  funds  in  his  possession.     This 
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tran8action  was  valid,  and  cannot  be  impeached  at  the  suit  of 
a  creditor.  Garr,  Scott  &  Co,  v.  Klein,  93  Iowa,  313 ;  Meyer 
V.  Houck,  85  Iowa,  319.  To  make  the  case  stronger,  we  may 
say  that  we  think  the  finding  warranted  that  no  money  was 
paid  on  the  house  after  plaintiff's  claim  against  Pierce 
accrued.  Plaintiff  is  in  no  situation  to  complain  of  what  was 
done  before  he  became  a  creditor.  The  facts  are  not  of  such 
a  character  as  will  confer  upon  a  subsequent  creditor  any 
right  to  complain  of  what  was  done.  Brundage  v.  Chenworth, 
101  Iowa,  263 ;  Phillips  v.  Potter  and  other  cases  cited  above. 
The  decree  of  the  district  court  is  affirmed. 


117  m        L.  C.  Blanding,  Receiver  of  the  First  National  Bank 
124  378  ^^  Sioux  CiTY^  V.  D.  W.  WiLSEY  et  ol.,  Appellants. 

Onarantj:  dutt  of  payee.  A  bank  is  under  do  legal  obligation  to 
protect  from  loss  the  guarantors  of  a  note  assigned  to  it  by  first 
resorting  to  the  property  pledged  as  security  therefor  which  was 
not  in  its  custody  or  care. 

Appeal  from  Woodbury  District  Court, — Hon.  F.  R.  Gaynor, 

Judge, 

Saturday,  December  17, 1898. 

H.  N^,  Moore  &  Co.,  and  H.  N".  Moore  and  P.  G.  Riedesel, 
members  of  the  firm,  are  parties.  Defendant  in  this  suit,  on 
the  twelfth  day  of  December,  1895,  executed  his  promissory 
note  to  H.  N.  Moore  &  Co.  for  six  hundred  dollars,  payable 
six  months  after  date.  Before  the  maturity  of  the  note  it  was 
assigned  to  the  First  National  Bank  of  Sioux  City,  Iowa,  by 
an  indorsement  thereon  as  follows:  "Pay  to  the  First 
National  Bank  of  Sioux  City,  Iowa,  or  order.  II.  N.  Moore 
&  Co.  For  value  received,  we  hereby  guarantee  the  payment 
of  the  within  note  at  maturity,  or  any  time  thereafter,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum  until  paid, 
waiving  demand,  notice  of  nonpayment  and  protest.     H.  N. 
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Moore  &  Co.,  by  P.  G.  Riedesel,  Cash."  This  action  is  to 
recover  against  the  maker  of  the  note,  and  also  against  the 
members  of  the  firm  as  guarantors,  and  the  facts  as  to  the 
execution  of  the  note  and  the  guaranty  of  payment  are  set  out 
in  the  petition.  H.  If.  Moore  and  P.  G.  Riedesel  answered, 
admitting  the  execution  of  the  note  and  the  guaranty,  and 
averred  that  Wilsey,  when  he  made  the  note,  executed  a  mort- 
gage on  certain  personal  property  of  the  value  of  one  thousand 
five  hundred  dollars,  to  secure  the  payment  thereof ;  that  the 
firm  of  H.  N.  Moore  &  Co.  was  dissolved  February  6,  1896 ; 
that  when  the  note  became  due,  and  for  a  long  time  thereafter, 
the  mortgage  was  in  the  possession  of  the  bank,  and  the  prop- 
erty was  in  the  hands  of  said  Wilsey ;  that  the  bank  had  the 
right  to  take  possession  of  the  property,  and  sell  the  same,  and 
the  property  was  easily  obtainable ;  that  the  defendants,  at  the 
time  of  guarantying  the  note,  and  at  various  times  thereafter, 
asked  and  demanded  of  the  bank  that  it  take  the  property,  and 
foreclose  and  sell  the  same,  and  collect  the  amount  of  the  note 
from  the  security,  which  was  ample  and  sufficient  therefor; 
that  the  bank  refused  and  neglected  so  to  do,  by  reason  of 
which  the  property  has  become  lost  and  destroyed,  so  that  no 
part  thereof  is  available  to  reimburse  defendants  on  their 
guaranty.  In  another  division  of  the  answer  the  same  facts 
are,  in  substance,  pleaded,  and  the  negligence  of  the  bank  is 
charged,  by  which  the  securities  are  lost  to  the  defendants,  and 
judgment  is  asked  in  the  sum  of  one  thousand  five  hundred 
dollars.  The  district  court  sustained  a  demurrer  to  both 
divisions  of  the  answer,  and,  the  defendants  electing  to  stand 
on  the  answer,  judgment  was  entered  against  them,  from  which 
they  appealed. — Affirmed, 

Swan,  Lawrence  &  Swan  for  appellant. 

Kennedy,  Jackson  &  Kennedy  for  appellee. 

Granoeb^  J. — This  single  proposition  is  presented  on  the 
appeal:     Was  the  bank  under  a  legal  obligation  to  protect 
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from  loss  the  guarantors  by  a  resort  to  the  property  pledged 
as  security  ?  It  should  be  borne  in  mind  that  the  bank  had 
not  the  property  in  its  custody  or  care.  In  Fuller  v.  Tomr 
linson,  58  Iowa,  111,  this  court  said :  ^*We  have  a  case  where 
a  holder  of  paper,  who  has  a  lien  upon  personal  property  for 
security,  but  is  charged  with  no  responsibility  for  its  custody 
or  care,  fails  to  enforce  his  lien,  and  the  security  is  lost.  We 
have  seen  no  case  which  goes  to  the  extent  of  holding  that  such 
failure  can  be  set  up  in  defense  by  a  surety  or  guarantor,  nor 
do  we  think  that  such  is  the  law.  If  the  surety  or  guarantor 
apprehends  that  the  security  will  be  lost,  it  is  his  privilege  to 
pay  the  debt,  and  enforce  the  lien  himself.''  This  rule  is 
conceded  by  appellant  to  be  correct,  but  it  is  said  there  are 
exceptions  to  it,  and  the  rule  is  cited  that,  where  a  surety  or 
guarantor  pays  a  debt,  he  is  entitled  to  be  subrogated  to  all 
the  securities  which  the  creflitor  had  in  his  hands.  That 
means  securities  held  by  the  creditor  at  the  time  the  guarantor 
makes  payment,  for  that  is  when  subrogation  is  effected.  In 
this  case  there  has  been  no  payment.  The  security  held  by 
the  bank  was  the  mortgage,  and  to  that  the  guarantor,  upon 
payment,  would  be  entitled.  The  rule  stated  goes  no  further. 
It  is  further  said,  as  a  part  of  the  rule,  that  the  surrender  of 
the  security,  therefore,  is  a  direct  impairment  of  the  surety's 
or  guarantor's  rights.  That  must  mean  the  security  in  his 
hands.  The  bank  held  the  mortgage,  and  it  has  not  surrendered 
it.  So  we  see  that  in  no  way  does  this  case  come  within 
the  exception,  as  it  is  called,  to  the  rule  stated  in  the  Fuller- 
Tomlinson  Case,  Stress  is  placed  on  the  fact  that  the  bank 
was  notified  and  requested  to  apply  the  security.  The  notice 
or  request  does  not  change  the  legal  obligation  of  the  bank. 
The  remedy  of  the  guarantors  was  not  in  giving  the  notice  or 
making  the  request,  but  in  paying  the  debt,  and  taking  to 
themselves  the  security  for  enforcement  Appellant  refers  to 
Bank  v.  O'Connell,  84  Iowa,  377.  That  case  is  widely  differ- 
ent from  this.  In  that  case  the  makers  of  the  note  placed  in 
the  hands  of  the  bank,  as  payee,  notes  and  certificates  as 
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collaterals,  so  that  the  bank  was  under  obligation  to  preserve 
the  property  so  held  from  loss.  The  tax-sale  certificates  were 
lost  because  of  failure  to  take  up  and  apply  the  money  paid 
in  for  redemption,  and  the  notes  were  held  till  action  thereon 
was  barred  by  the  statute  of  limitation.  The  question  was 
whether  the  bank  was  liable  for  the  value  of  the  securities 
because  of  its  neglect  to  care  for  property  it  held  in  its  hands. 
To  make  that  case  applicable  to  this,  the  facts  of  this  case 
should  be  that  the  debtor  (mortgagor)  put  the  property 
pledged  in  the  custody  of  the  bank,  and  the  bank,  by  neglect, 
permitted  its  loss,  and  then  the  debtor  sued  for  its  value  by 
way  of  a  counterclaim  to  the  note.  Of  the  authorities  cited, 
none  contravene  the  rule  of  the  Fuller-Tomlinson  Case  as 
applicable  to  this  case,  and  the  judgment  will  be  affirmed. 


Thorson  &  Cassidy  Company^  Appellant,  v.  M.  Baker.  liw""^ 

120   636 

Pleadinic:    ej-ection  of  remedies.    Under  Code,  1878,  section  2655,  r— — ^ 

authorizing  defendant  to  set  forth  as  many  defenses  or  counter-  ji24  454 1 
claims  as  he  has,  and  section  27 10,  authorizing  the  stating  of  incon-       |07     49| 

sistent  defenses  in  the  same  pleading,  defendant  in  an  action  for 

goods  sold  and  delivered  may,  after  a  plea  of  rescission  and  tender  {43    j^ 

back  of  the  goods  has  been  held  bad  on  demurrer,  because  the  

property  was  held  for  an  unreasonable  time,  amend  by  pleading 
a  breach  of  a  warranty  of  the  goods,  the  plea  of  rescission  not 
being  an  election  to  abandon  the  contract. 

Appeal  from  Johnson  District  Court. — Hon.  M.  J.  Wade, 

Judge. 

Saturday,  December  17, 1898. 

Action  at  law  to  recover  the  purchase  price  of  a  shotgun. 
Defendant  pleaded  a  rescission  of  the  contract,  and  a  tender 
back  of  the  property.  A  demurrer  to  this  plea  was  sustained, 
and  defendant  thereupon  pleaded  breach  of  warranty.  Plain- 
tiff demurred  to  this  answer,  and  the  demurrer  was  overruled. 
The  appeal  is  from  this  order. — Affirmed, 

Vol.  107  la— 4 
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Remleyj  Ney  &  Remley  for  appellant. 
Ball  &  Baker  for  appellee. 

Deemer,  C.  J. — The  case  comes  to  us  on  a  certificate 
from  the  trial  judge,  which  is  too  long  to  be  set  out 
in  extenso.  Shortly  stated,  the  question  is  this:  May  the 
purchaser  of  goods  plead  in  defense  rescission  of  the  contract 
of  sale,  and,  after  being  defeated  in  that,  by  demurrer  to  his 
plea,  amend  and  plead  a  coimterclaim  for  breach  of  warranty  ? 
The  appellant  contends  that  by  first  pleading  recission  he  made 
his  election  to  abandon  the  contract,  and  that  he  cannot  after- 
wards rely  on  a  breach  of  warranty  in  the  sale.  He  relies 
upon  the  doctrine  of  election  of  remedies.  An  election  of 
remedies  is  said  to  be  the  adoption  of  one  of  two  or  more 
co-existing  remedies  with  the  effect  of  precluding  a  resort  to 
others,  ^o  suitor  is  allowed  to  invoke  the  aid  of  courts  on 
contradictory  principles  or  redress  upon  one  and  the  same  line 
of  facts.  See  Richards  v,  Schreiher,  98  Iowa,  422 ;  Kearney 
Milling  &  Elevator  Co,  v.  Union  Pac.  Ry,  Co,,  97  Iowa,  719. 
This  principle  has  been  applied  in  a  great  number  of  instances^ 
as  will  be  shown  by  reference  to  the  authorities  quoted  in  the 
case  last  above  cited.  We  have  held,  however,  that  the  mere 
commencement  of  an  action  at  law  for  damages  for  false  and 
fraudulent  representatioiis  in  the  sale  of  land  was  not  such  an 
election  of  remedies  as  to  prevent  plaintiff  from  subsequently 
filing  an  amended  and  substituted  petition  in  equity  for  recis- 
sion of  the  contract.  Smith  v,  Bricker,  86  Iowa,  285.  In 
that  case  it  is  said :  *^He  sought  in  one  action,  as  in  the  other, 
to  save  himself  from  loss  by  reason  of  the  voidable  contract. 
He  did  not  prosecute  his  action  at  law  to  judgment  If  he 
had  formally  dismissed  it  without  trial,  he  would  not  have 
waived  his  right  to  rescind  by  an  action  in  equity  Jf^  *  * 
As  soon  as  he  discovered  that  the  defendant  claimed  that  he 
did  not  know  that  his  representations  were  false,  he  amended 
his  pleading  so  that  the  proof  of  scienter  was  not  necessary." 
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As  sustaining  this  rule,  see  Bunch  v.  Orave,  111  Ind. 
351  (12  K  E.  Rep.  514)  ;  Kingsbury  v.  Kettle,  90  Mich.  476 
(51  N.  W.  Eep.  541) ;  Gould  v.  Blodgett,  61  N.  H.  115 ;  In 
re  Van  Norman,  41  Minn.  494  (43  K  W.  Rep.  334). 
Defendant  in  the  case  at  bar  pleaded  recission,  but  the  court 
held,  in  ruling  on  a  demurrer  to  this  answer,  that  he  could  not 
maintain  this  def  enscy  because  he  held  the  gun  an  unreasonable 
length  of  time  before  tendering  it  back.  Thereupon  he  filed 
a  counterclaim  for  breach  of  warranty  in  the  sale  of  the  gun, 
claiming  that  it  did  not  meet  the  warranty,  and  this  he  did 
by  way  of  amendment  to  his  original  answer.  This  we  do 
not  regard  as  an  election  of  remedies.  Section  2655  of  the 
Code  of  1873  provides  that  a  defendant  may  set  forth  in  his 
answer  as  many  causes  of  defense,  counterclaim,  whether  legal 
or  equitable,  as  he  may  have.  And  section '^710  of  the  same 
Code  provides  that  "inconsistent  defenses  may  be  stated  in  the 
same  answer  or  reply."  Under  these  statutes  it  was  per- 
missible for  defendant  to  plead  in  defense  to  plaintiff's  action 
a  recission  of  the  contract  in  one  count,  and  a  counterclaim 
for  breach  of  warranty  in  the  other.  It  is  not  like  the  case  of 
Crawford  v.  Nolan,  70  Iowa,  97,  wherein  we  held  that  a 
defendant  who  claimed  under  an  attachment  in  a  replevin  suit 
brought  by  a  mortgagee  of  the  property  could  not  be  heard  to 
say  that  it  in  fact  owned  the  property  at  the  time  the  mortgage 
was  executed,  and  that  the  mortgage  was  of  no  validity 
because  not  made  by  the  owner.  This  decision  was  based 
upon  the  doctrine  that  one  cannot  claim  property  under  two 
inconsistent  rights  at  the  same  time.  It  is  said  that,  as  defend- 
ants attached  the  goods  as  the  property  of  the  mortgagor 
they  were  estopped  from  setting  up  that  they  owned  the  prop- 
erty. In  the  case  at  bar  defendant  made  no  claim  to  the 
property.  He  insisted,  in  one  division  of  his  answer,  that  by 
reason  of  breach  of  warranty  he  was  entitled  to  rescind,  and 
had  offered  to  rescind,  the  sale;  and,  in  another,  that  there 
was  a  breach  of  warranty  resulting  in  his  damage.  These 
were  clearly  inconsistent  defenses,  and  not  such  an  election  of 
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remedies  as  bound  him.  The  case  is  more  like  the  one  of 
Morgan  v.  Insurance  Co,,  37  Iowa,  359.  The  order  of  time 
in  which  the  pleadings  were  filed  is  not  material.  The  ruling^ 
on  the  demurrer  to  the  answer  setting  forth  recission  simply 
determined  that  there  had  been  no  recission,  and  that  the 
facts  stated  were  not  sufficient  in  law  to  constitute  a  defense. 
Thereupon  defendant  amended  his  pleading,  setting  forth  a 
coimterclaim.  It  is  true  that.a  counterclaim  is  not  a  defense,, 
but  it  is  an  answer,  and  may  be  joined  with  a  defense  pleading 
inconsistent  matter.  From  what  has  been  said  it  will  be  seen 
that  we  do  not  regard  this  case  as  presenting  the  question  of 
election  of  remedies.  The  question,  as  we  view  it,  is,  what 
may  the  purchaser  set  up  as  defenses  to  an  action  for  the  price 
of  goods  sold  and  delivered  ?  That  he  may  plead  either  recis- 
sion as  a  total  defense,  or  a  breach  of  warranty  in  diminution 
of  the  recovery,  seems  to  be  conceded.  That  he  may  do  both 
we  have  no  doubt.  See,  as  sustaining  our  conclusions: 
Benjamin  Sales  (Bennett's  Ed.),  section  898,  and  note;  Id.,, 
section  901.  The  question  certified  by  the  trial  judge  should 
be  answered  in  the  negative,  and  the  ruling  on  the  demurrer 

AFFIRMED. 


F.  L.  Jewell,  Administratob,  v.  H.  H.  Clay,  Assignee, 

et  aL,  Appellants. 

\2%  3^^         Trnnt   Fnnds:     ovnebal   assignment.    A  husband  transacted  his 

wife's  business  from  their  marriage,  in  1858,  and  in  1891  procured 
her  indorsement  to  a  certificate  of  deposit  belonging  to  her  and, 
procuring  the  money,  loaned  it,  taking  a  note  to  himself.  His 
wife  indorsed  the  certificate  when  mentally  incompetent,  of  which 
the  borrower  had  no  knowledge,  tbougph  he  knew  the  certificate 
belonged  to  the  wife.  The  transaction  on  his  part  was  bona  fide; 
the  husband  representing  that  his  wife  had  indorsed  the  certificate 
and  had  authorized  him  to  make  the  loan.  Thereafter  the  bor- 
rower  made  a  general  assignment  for  creditors,  and  the  husband 
filed  a  claim,  verified  by  him,  for  the  amount  due  on  the  note. 
Held,  that  the  assignee  was  not  bound  to  account  for  the  loan  aa 
a  trust  fund  belonging  to  the  wife  in  the  hands  of  his  assignor. 
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Appeal  from  Blackhawk  District  Court, — ^Hon.  A.  S,  Blair^ 

Judge. 

Saturday,  December  17, 1898. 

Action  in  equity  to  have  established  and  enforced  a  trust. 
There  was  a  hearing  on  the  merits,  and  a  decree  from  which 
the  defendants,  H.  H.  Clay,  assignee,  and  A.  --G.  Chapman 
separately  appeal. — Reversed, 

Boies  &  Boies  for  appellant  Clay,  assignee. 
Courtright  &  Arbuckle  for  appellant  Chapman. 
Alfred  Orundy  for  appellee. 

Robinson,  J. — On  the  second  day  of  June,  1891,  five 
thousand  six  hundred  and  four  dollars  and  seventy-four  cents 
in  money,  which  belonged  to  Mrs.  Mary  I.  Chapman,  was 
deposited  to  her  credit  in  the  First  National  Bank  of  Cedar 
Falls,  Iowa,  and  a  certificate  of  deposit  was  issued  in  her 
name.  On  the  first  day  of  the  next  month  the  certificate  was 
returned  to  the  bank  and  canceled,  and  in  payment  thereof  the 
promissory  note  of  the  firm  of  W.  M.  Fields  &  Bro.  for  five 
thousand  five  hundred  dollars,  payable  to  A.  G.  Chapman 
three  years  after  its  date,  with  interest  at  six  per  cent  per 
annum,  payable  semi-annually,  was  given  to  Chapman,  and 
he  was  given  a  credit  on  the  books  of  the  bank  for  one  hundred 
and  four  dollars  and  seventy-four  cents.  Credit  for  the  money 
represented  by  the  certificate  was  given  to  Fields  &  Bro.  by 
the  bank,  and  it  was  used  by  the  firm  in  prosecuting  its  busi- 
ness. Interest  on  the  note  to  January  1,  1893,  was  subse- 
quently paid  by  the  maker.  On  the  sixteenth  day  of  May,  1893, 
the  firm  made  to  the  defendant  H.  H.  Clay  a  general  assign- 
ment for  the  benefit  of  its  creditors.  The  liabilities  of  the 
assignor,  including  contingent  liabilities  by  reason  of  capital 
stock  and  indorsements  of  paper  to  the  amount  of  one  hundred 
and  forty-one  thousand  eight  hundred  and  sixty-six  dollars 
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and  forty-four  cents,  a^r^ate  three  hundred  and  twenty-one 
thousand  two  hundred  and  seventy-seven  dollars  and  twenty- 
five  cents,  while  the  assets  consist  only  of  horses  and  cattle  of 
the  value  of  twenty-five  thousand  dollars,  and  real  estate  of 
the  value  of  ten  thousand  dollars.  Mrs.  Chapman  died  intes- 
tate in  December,  1895,  and  the  plaintiff  is  the  administrator 
of  her  estate.  He  claims  that  when  the  certificate  of  deposit 
was  surrendered,  and  the  loan  to  Fields  &  Bro.,  was  made,  the 
decedent  was  of  unsound  mind,  and  wholly  incompetent  to 
manage  or  control  her  property ;  that  Fields  &  Bro.  knew  that 
fact ;  that  the  disposition  made  of  the  certificate  and  the  loan 
to  Chapman  were  a  fraud  upon  the  decedent;  and  that  the 
money  obtained  from  Chapman  was  wrongfully  mingled  with 
the  money  of  the  firm.  The  plaintiff  asks  that  a  trust  for  the 
sum  thus  obtained,  with  interest  thereon,  be  decreed,  and  that 
the  assignee  be  required  to  pay  the  amount  thereof  from  the 
assets  of  the  firm  in  his  hands.  The  assignee  denies  liability, 
and  asks,  in  case  the  claim  of  the  plaintiff  is  sustained,  that 
he  be  denied  recovery  from  the  assignee  for  one-third  of  the 
claim,  for  the  reason  that,  if  the  loan  was  unauthorized,  it  was 
made  through  the  wrongful  acts  of  A.  G.  Chapman,  w^ho  was 
the  husband  of  the  decedent,  and  entitled  to  one-third  of  her 
estate.  Chapman  was  brought  into  the  case  as  a  defendant, 
and  filed  an  answer  to  the  cross  petition  of  the  assignee,  in 
which  he  resisted  his  claim,  and  virtually  joined  the  plaintiff 
in  his  demands.  The  district  court  established  a  trust  for 
two-thirds  of  the  amount  in  controversy,  with  interest,  as 
against  the  assets  in  the  hands  of  the  assignee  and  the  general 
creditors,  and  adjudged  the  interest  of  Chapman  as  the  hus- 
band of  the  decedent  in  the  claim  of  the  plaintiff  to  be  subject, 
in  the  hands  of  the  assignee,  to  the  claims  of  the  general  . 
creditors. 

I.  The  evidence  establishes  the  following  facts:  The 
decedent  married  the  defendant  Chapman  about  the  year 
1858.  He  habitually  transacted  her  business,  and  she  never 
objected  to  his  doing  so.     When  the  loan  in  question  was 
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• 
made,  her  mind  was  so  far  affected  that  she  was  not  competent 

to  transact  business.  He  held  the  certificate  of  deposit  in 
question,  and  negotiated  the  loan  to  Fields  &  Bro.  To  accom- 
plish the  transfer  of  the  money,  he  wrote  on  the  certificate  the 
indorsement,  "Pay  to  the  order  of  A.  G.  Chapman,"  and 
caused  his  wife  to  sign  it,  and  then  placed  his  own  signature 
below  that  of  his  wife.  When  that  had  been  done  the  cer- 
tificate was  surrendered  to  the  bank,  and  the  loan  and  transfer 
of  account  were  made  as  stated.  Chapman  represented  to  W. 
M.  Fields,  the  senior  member  of  the  firm,  and  the  one  who 
conducted  the  negotiations  for  it,  at  the  time  the  loan  was 
made,  that  he  had  authority  to  make  it,  and  that  his  wife  had 
indorsed  the  certificata  Fields  did  not  know  the  mental  con- 
dition of  the  wife,  and  the  transaction  on  his  part  was  in  the 
utmost  good  faith.  After  Fields  &  Bro.  made  its  assignment, 
Chapman  filed  with  the  assignee  a  claim  for  the  amount  duo 
on  the  note,  verified  by  himself,  in  which  he  claimed  to  be 
the  owner  of  the  note.  In  view  of  these  facts,  it  cannot  be 
claimed  that  there  are  any  equities  in  favor  of  Chapman.  W. 
M.  Fields  was  not  only  a  member  of  the  firm,  but  he  was  also 
president  of  the  First  ^National  Bank  at  Cedar  Falls,  and  must 
be  held  to  have  known  whatever  the  books  of  the  bank  and 
the  certificate  of  deposit  disclosed  respecting  the  ownership  of 
the  money  in  question;  but  the  evidence  fails  to  show  that  he 
or  the  bank  or  his  firm  knew  of,  or  were  chargeable  with  know- 
ing, the  mental  condition  of  Mrs.  Chapman.  The  indorse- 
ment was  signed  by  her,  and  appeared  to  be  in  the  usual  course 
of  business,  and  there  was  nothing  in  the  transaction  within 
the  knowledge  of  Field  &  Bro.  t>o  challenge  investigation. 
Although  it  is  the  rule  that  insane  persons  are  not  capable 
of  contracting,  an  exception  to  that  rule  exists  where  tlie  con- 
tract was  "made  in  the  ordinary  course  of  business,  is  fair 
and  reasonable,  and  the  mental  condition  was  not  kno\\^  to 
the  other  party,  and  the  parties  cannot  be  put  in  statu  quo/' 
Alexander  v.  Haskins,  68  Iowa,  73,  and  cases  therein  cited. 
See,  also,  Mechem  Agency,  section  48.    We  call  attention  to 
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this  rule,  not  because  we  base  our  conclusion  upon  it,  but  as 
helping  to  illustrate  the  equities  of  this  case.  The  plaintiff 
relies  upon  the  cases  of  Independent  Dist.  v.  King,  80  Iowa, 
497 ;  Plow  Co.  v.  Lamp,  80  Iowa,  722,  and  similar  authorities, 
in  support  of  his  claim  that  a  trust  should  be  established.  In 
the  case  first  cited  a  school  treasurer  deposited  money,  which 
he  had  received  by  virtue  of  his  ofiice,  in  a  bank,  which  received 
the  money  with  knowledge  of  its  trust  character.  The 
treasurer  was  not  authorized  to  deposit  school  money,  and,  as 
the  bank  knew  that  the  money  belonged  to  the  school  district, 
the  deposit  did  not  create  the  relation  of  debtor  and  creditor, 
and  the  money  was  necessarily  received  by  the  bank  as  a  trust 
fund ;  and,  although  it  was  mingled  with  the  funds  of  the  bank, 
and  its  identity  was  lost,  we  held  that  it  was  not  essential  to 
the  enforcing  of  a  trust  that  the  money  be  traced  into  some 
specific  property ;  that,  as  the  bank  knew  the  trust  character  of 
the  deposit,  it  would  be  presumed,  in  the  absence  of  a  showing 
to  the  contrary,  that  it  was  preserved  by  the  bank  in  some 
form,  and  that  it  passed  into  the  hands  of  its  assignee;  and 
that  the  burden  was  on  the  assignee,  against  whom  it  was 
sought  to  establish  a  trust,  to  show  that  the  trust  fimd 
contributed  nothing  to  the  estate  which  he  acquired  by 
virtue  of  the  assignment.  The  rule  of  the  case  is  not 
in  conflict  with  what  was  decided  in  Plow  Co,  v.  Lamp, 
and  was  approved  in  the  recent  case  of  Jones  v.  Chese- 
hrough,  105  Iowa,  303,  where  we  held,  in  effect,  that 
it  was  not  sufficient,  in  order  that  a  trust  be  established, 
to  trace  trusts  funds  into  the  estate  of  an  insolvent  trustee ; 
that  it  must  further  appear,  by  presumption  of  law  or  other- 
wise, that  the  fimd  has  been  preserved  to  the  trustee,  as  by  an 
increase  of  assets  in  his  hands,  from  which  it  mav  be  taken 
without  impairing  the  rights  of  general  creditors.  It  appears 
in  this  case  that  Fields  &  Bro.  did  not  know  that  Chapman 
was  not  authorized  to  receive  the  money  on  the  certificate  of 
deposit,  and  loan  it,  as  he  did.  Therefore  the  firm  did  not 
know  that  the  money  it  received  was  a  trust  fund,  and  there 
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can  be  no  presumption  that  the  fund  was  for  that  reason  pre- 
served in  the  estate  of  the  firm.  The  evidence  shows  that 
when  the  loan  was  made  the  firm  was  solvent,  although  its 
actual  liabilities  were  about  one  hundred  and  thirty  thousand 
or  one  hundred  and  forty  thousand  dollars,  and  its  contin- 
gent liablities  were  from  fifty  thousand  to  seventy  thousand 
dollars.  The  firm  imported  from  forty  to  one  hundred  horses 
each  year,  and  the  horses  were  worth  from  one  thousand  to  two 
thousand  dollars  apiece, — some  selling  for  three  thousand  five 
hundred  dollars.  The  money  borrowed  from  Chapman  went 
into  the  general  funds  of  the  firm,  and  was  used  in  carrying 
on  its  business,  as  were  from  forty  thousand  to  fifty  thousand 
dollars  of  other  money  afterwards  borrowed.  In  the  year 
1893  there  was  a  financial  crisis.  Demand  for  the  horses  in 
which  the  firm  was  dealing  ceased,  and  the  value  of  its  prop- 
erty depreciated  from  one  hundred  per  cent  to  twelve  per  cent. 
In  view  of  this  evidence  it  cannot  be  presumed  that  the  prop- 
erty in  which  the  loan  obtained  of  Chapman  was  invested  was 
and  continued  to  be  of  the  full  value  of  the  loan,  that  it  passed 
to  the  hands  of  the  assignee  and  that  the  depreciation  and  loss 
were  wholly  in  other  property.  The  facts  of  this  case  bring 
it  within  the  rule  of  Jones  v,  Chesebrough,  and  it  follows  that 
the  district  court  erred  in  decreeing  a  trust  as  against  the 
property  in  the  hands  of  the  assignee. 

II.  The  conclusion  reached  in  regard  to  the  trust  which 
the  plaintiff  seeks  to  have  established  makes  it  unnecessary  to 
consider  at  length  the  questions  involved  in  the  appeal  of 
Chapman.  The  decree,  so  far  as  it  was  adverse  to  him,  was 
correct,  although  it  was  the  result  of  erroneous  reasoning.  It 
follows  from  what  we  have  said  that  so  much  of  the  decree  of 
the  district  court  as  is  involved  in  the  appeal  of  the  assignee,' 
Clay,  is  reversed,  and  so  much  as  is  involved  in  the  appeal  of 
Chapman  is  affirmed. 
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138    sSl        '■^  ^^"^  Matter  of  Assignment  of  Otto  G.  Windhorst^ 

George  Bogart,  Assignee,  Gauss,  Siielton  Hat 
Company,  Intervener,  Appellant. 

Cieneral  A  Bigrnment:  mortgages.  Where  a  chattel  mortgage  has 
been  signed  and   delivered  in  good  faith,  but  without    being 

1  acknowledged  by  the  mortgagor,  what  he  may  afterwards  do,  or 

2  what  the  mortgagee  thereafter  may  learn  in  regard  to  the  mort- 
gagor's assignment  for  the  benefit  of  creditors  on  the  following 
day,  can  not  affect  its  validity. 

Rule  applied.  A  mortgage  signed  and  delivered  in  good  faith  and 
for  a  valid  indebtedness,  is  not  invalid  because  the  mortgagee's 

1  attorney  learned  of  the  preparation  by  the  mortgagor  of  a  deed 
of  assignment  before  the  mortgage  was  acknowledged,  and  which 
was  recorded  immediately  after  the  mortgage,  where  the  mortga- 

2  gee  at  the  time  of  delivery  was  ignorant  of  any  intention  on  the 
part  of  the  mortgagor  to  make  such  assignment. 

Waiver  of  lien.  A  mortgagee  does  not  waive  his  lien  by  yielding 
possession  of  the  property  to  the  mortgagor's  assignee  for  the 

8  benefit  of  creditors,  where  the  latter  knew  of  the  lien  and  that  the 
mortgagee  did  not  intend  to  relinquish  or  waive  it,  and  recognized 
it  in  obtaining  possession. 

Rule  applied.  Where  the  deed  to  an  assignee  for  the  benefit  of  cred- 
itors conveyed  property  subject  to  a  valid  chattel  mortgage,  and 

3  the  mortgagee,  being  in  possession,  delivered  it  to  the  assignee  on 
his  agreement  to  pay  the  mortgage,  the  mortgagee  did  not  thereby 
lose  his  lien,  but  transferred  it  to  the  fund  acquired  from  the 
assignee's  sale  of  the  property. 

Enforcement  of  mortgage.    A  mortgagee  is  not  required  to  file  his 

4  mortgage  with  the  mortgagor's  assignee  for  the  benefit  of  his 
creditors  where  he  does  not  claim  under  the  assignment  but 
demands  pajment  of  the  lien  independent  thereof. 

FoBECLosuRE.  A  chattel  mortgagee  is  not  entitled  to  expenses  of  a 
trip  to  foreclose  a  mortgage,  which  he  does  not  show  to  be  neces- 

5  sary  or  reasonable. 

Appeal  from  Page  District  Court, — Hon.  Walter  T.  Smith, 

Judge. 

Saturday,  December  17, 1898. 
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The  assignor,  Otto  Windhorst,  on  the  thirteenth  day  of 
January,  1896,  signed  and  delivered  to  Gauss,  Shelton  Hat 
Company,  in  St.  Louis,  Missouri,  a  note  for  nine  hundred  and 
■fifteen  dollars  and  ninety-five  cents,  and  a  chattel  mortgage 
securing  its  payment,  covering  his  stock  of  goods  at  Shen- 
andoah, Iowa.  The  mortgagee  sent  an  attorney  with  Wind- 
horst to  take  possession,  and  they  arrived  at  Clarinda 
1  the  following  day,  where  the  mortgage  was  acknowl- 

edged, and  Windhorst  executed  a  deed  of  general 
assignment  for  the  benefit  of  his  creditors.  Both  instruments 
were  filed  for  record,  the  mortgage  five  minutes  before  the 
deed.  They  then  proceeded  to  Shenandoah,  where  the  stock 
was  turned  over  to  the  attorney,  who,  on  the  following  morn- 
ing, delivered  it  to  Windhorst,  as  agent  of  Gauss,  Shelton  Hat 
Company.  He  continued  in  possession  until  February  3, 
1896,  when  the  assignee  took  the  stock  remaining,  and  reduced 
it  to  cash.  In  the  meantime  Windhorst  had  realized  five 
hundred  and  thirty-three  dollars  and  thirty  cents  on  sales, 
and  this,  less  legitimate  expenses,  should  be  credited  on  the 
note.  On  the  seventeenth  day  of  September,  1896,  in  his 
final  report,  the  assignee  called  attention  to  this  company's 
mortgage,  saying  no  claim  had  been  filed.  Thereupon  it  filed 
a  motion,  which,  by  agreement,  was  to  be  treated  as  a  petition, 
setting  up  the  foregoing  facts,  and  that  possession  was  yielded 
to  the  assignee  on  his  express  promise  to  pay  the  balance  due 
on  the  note  and  mortgage.  The  assignee's  answer  is  in  two 
coimts:  (1)  That  he  took  possession  of  and  sold  the  mer- 
chandise with  the  knowledge  and  consent  of  the  company,  and 
that  it  has  never  filed  with  him  its  claim  as  required  by  law ; 
(2)  that  the  mortgage  was  fraudulent,  in  that  its  purpose  was 
to  hinder,  delay,  and  defraud  creditors,  and,  with  the  deed, 
constituted  a  general  assignment  with  preferences.  The 
demurrer  to  the  first  count  on  the  ground  that,  the  mortgage 
being  a  lien,  the  law  did  not  require  the  claim  to  be  filed,  was 
sustained.  That  to  the  second  count,  saying  the  assignee  was 
estopped  from  setting  up  such  a  defense,  was.  overruled.     The 
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company  replied,  pleading  the  good  faith  of  the  mortgage,  that 
it  was  taken  without  knowledge  of  Windhorst's  intention  to 
execute  the  deed  of  assignment,  that  because  of  its  lien  on  the 
property  it  was  not  required  to  file  a  claim  with  the  assignee, 
and  that  the  cause  of  its  delay  in  proceeding  on  its  mortgage 
was  Bogart's  promise  to  pay  the  balance  due  on  the  note. 
Afterwards  the  company  filed  an  amendment  to  its  petition, 
averring  more  particularly  the  matters  alleged  in  its  reply. 
The  assignee  demurred  to  the  amendment  on  the  ground  that 
there  was  no  allegation  the  goods  were  not  sold  subject  to  the 
mortgage,  and  the  agreement  of  the  assignee,  if  made  without 
the  order  of  the  court  or  the  assent  of  the  creditors,  was  void. 
By  agreement  this  was  to  be  determined  on  final  hearing. 
Evidence  was  introduced,  and  a  decree  entered,  dismissing  the 
company's  petition. — Reversed. 

T.  E.  Clark  for  appellant. 

C,  S.  Keenan,  Parslow  &  Scott  and  G,  B,  Jennings  for 
appellee. 

Ladd,  J. — The  mortgage  of  the  Gauss,  Shelton  Hat  Com- 
pany was  valid.  It  was  signed  and  delivered  in  St.  Louis, 
Missouri,  January  13,  1896,  in  good  faith,  and  to  secure  a 

valid  indebtedness.  That  the  company  was  not  then 
2  advised  of  any  intention  on  the  part  of  the  mortgagor 

to  make  a  general  assignment  for  the  benefit  of  his 
creditors  appears  from  the  testimony  of  its  secretary,  who 
settled  the  accoimt  and  received  the  security,  and  of  Wind- 
horst, who  swears  that  no  such  intention  existed  until  the 
following  day.  This  evidence  is  uncontradicted,  and  is  not 
inconsistent  with  the  circumstances  disclosed  by  the  record. 
As  the  mortgage  had  been  signed  and  delivered  in  good  faith 
on  the  thirteenth,  what  Windhorst  did  on  the  following  day, 
or  what  the  company's  attorney  then  learned,  could  not  affect 
its  validity.  The  acknowledgment  was  only  essential  for 
the  purpose  of  recording,  and  imparting  notice.     The  fact  of 
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the  attorney  traveling  with  Windhorst  from  St.  Louis,  and 
acquiring  knowledge  of  the  preparation  of  the  deed  of  assign- 
ment, is  not  inconsistent  with  the  entire  good  faith  of  the  tran- 
sacnion.  The  company,  then,  was  in  the  rightful  pos*session 
of  the  stock  of  giMxis  for  the  purpose  of  foreclosing  a  valid 
m<»rtgage  from  the  fourt(*enth  day  of  January,  1890,  until 
Fehruary  3d  of  the  same  year,  when  it«  agent  delivered  it  to 
the  aHHignee, 

II.  By  yielding  possession  of  the  goods,  the  mortgagee 
did  not  nece«*8arilv  waive  ita  lien.  Had  the  validitv  of  the 
mortgage  been  in  dispute,  or  had  the  assignee  obtained  the 

stock  under  any  claim  inecmsistent  with  the  existence 
3  of  the  lien,  then  there  might  be  some  force  in  such  a 

contention.  The  deed  to  the  assignee  conveyed  the 
Mock  subject  to  the  mortgage.  Meyer  v.  Evans,  GO  Iowa,  184. 
Ha<l  it  l>een  invalid,  the  right  of  the  assignee  to  arrange  for 
its  satisfaction  might  well  be  questioned.  As  it  was  a  lawful 
lien  «in  the  assigned  property,  he  was  authorized,  in  conserving 
the  e>*tate  for  the  benefit  of  the  creditor  to  arrange  for  its  pay- 
ment out  of  the  proceeds  derives!  from  the  sale  of  the  property. 
Rork  Inland  Plow  Co.  v,  Breese,  83  Iowa,  558.  It  is  quite 
immaterial  whether  he  agreed  to  pay  it  under  the  order  of  the 
court,  or  out  of  the  first  sales.  That  he  knew  of  the  lien,  and 
recognized  it  in  obtaining  possession,  and  that  the  company  did 
not  intend  to  relinquish  or  waive  such  lien,  and  the  assignee 
did  not  so  understand,  there  is  not  the  slightest  doubt.  True, 
Bogart  insists  he  made  no  promise  to  pay  the  mortgage.  He 
knew,  however,  that  Windhorst  was  in  possession  under  the 
mortgage,  and  the  direction  of  the  company  to  turn  the  goods 
over  to  the  assignee  was  certainly  given  in  reliance  on  Wind- 
horst's  representation  that  such  a  promise  had  \yevn  made. 
The  latter  testifie<l  it  was  so  agree<l,  and  Vandervoi^t  that  upon 
demand  of  payment  Bogart  promised  to  pay  the  balance  due 
a»  «oon  as  a  landlord's  lien  was  satisfie<l.  If  an  unecjuivocal 
promise  was  not  made,  Windhorst  was  led  by  the  assignee  to 
believe  the  interests  of  the  mortgagee  would  be  protecte<l,  else 


62  McMahon  v.  City  op  Dubuque.  [107  Iowa 


he  would  not  have  yielded  possession.  But,  in  view  of  the 
circumstances,  we  must  hold  that  the  promise  is  established  by 
a  fair  preponderance  of  the  evidence.  It  is  optional  with  a 
mortgagee  whether  he  f  orclose  or  rely  on  appropriate  orders  of 
court  for  the  protection  of  his  security.  Oamer  v.  Fry,  104 
Iowa,  520.  In  such  a  case  the  lien  follows  the  fund  derived 
from  the  sale  of  the  mortgaged  property  by  the  assignee. 
Lindemann  v.  Ingham,  36  Ohio  St.  1 ;  Oibson  v.  Warden,  14 
Wall.  244;  /n  re  Dupont,  76  Mich,  676  (43  K  W.  Rep.  582).. 
See  In  re  Guyer,  69  Iowa,  586.  This  is  because  the  assignee 
is  an  officer  of  courts  and  the  sale  of  the  property  directed  by 
law.  The  principle  is  recognized  in  Waters  v.  Bank,  65  Iowa, 
234,  where  the  property  was  sold  by  a  person  not  an  officer,  and 
it  was  held  in  such  a  case  the  fund  could  not  be  followed. 

III.  The  claim  was  never  filed  with  the  appellee,  nor  do 
we    think    this    was    necessary.     The    mortgagee    was    not 

claiming  under  the  assignment,  but  payment  of  its 

4  lien   independent  thereof.      See  Allen   v,   Moer,  16 
Iowa,  307 ;  Moores  v.  Ellsworth,  22  Iowa,  299 ;  Cocke 

V.  Montgomery,  75  Iowa,  259. 

IV.  The  appellant  includes  in  the  item  of  expenses 
that  of  a  trip  in  foreclosing  the  mortgage.  This  is  not 
explained,  nor  shown  to  have  been  necessary  or  reasonable. 

The  other  expenses,  amounting  in  the  aggregate  to 

5  eighty-seven  dollars  and  five  cents,  will  be  allowed. 
The  proceeds  of  the  sales,  less  the  expenses,  should  be 

indorsed  on  the  note  as  of  the  date  received,  and  the  balance 
paid  from  the  fund  in  the  hands  of  the  assignee. — Reversed^ 
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j^ — ^l  Municipal  Corporations:    nkoligence.    A  city,  in  making  contracts 

ki23^4  for  macadamizing  its  streets,  stipulated  that  a  certain  price  per 

107    62  square  yard  should  be  deducted  from  the  estimate  for  the  use  of 

130  6711  the  steam  road  roller.    The  city's  agent  used  the  roller  without 

107     d  5    suggestion  from  the  contractor,  and  the  city  retained  the  stipu- 

111? — — 1  lated  price.     Held,  that  it  could  not  escape  liability  for  a  fire  set 

107      6^ 
(143    732^ 
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by  the  roller  on  the  ground  that  the  use  of  the  roller  was  for  the 
public  benefit 

Damages:    measure.     The  actual  yalue  of  household  goods  and 

1  wearing  apparel  used  by  a  family,  based  on  their  cost,  condition, 
and  age,  and  not  their  market  yalue,  is  the  measure  of  damages 
for  their  burning  through  negligence. 

Same.    The  actual  value,  before  the  fire,  of  a  house  burnt  through 
8    negligence,  and  not  the  market  yalue,  is  the  measure  of  the  dam- 
ages for  the  burning. 

ETideDce:    competency.    A  witness  cannot  giye  an  opinion  as  to  the 

2  condition  of  repair  of  a  house  destroyed  by  fire,  through  negli- 
gence; the  criterion  being  its  description  in  detail,  from  which  the 
jury  may  determine  its  condition. 

Same.  Expert  witnesses  in  testifying  on  the  question  of  the  alleged 
negligence  of  a  municipal  corporation  for  failure  to  use  a  device 
to  prevent  the  escape  of  sparks  from  the  steam  roller  are  properly 
allowed  to  use  the  model  of  a  locomotive  to  illustrate  the  use  of  a 

4  spark  arrester  and  to  indicate  how  it  could  be  applied  to  the  rdller 
engine  where  the  court  cautioned  them  that  ''in  so  far  as  the  dif- 
ferent parts  of  this  model  are  similar  to  those  shown  in  this  model 
of  the  steam  toilet,  you  may  call  attention  to  them,  but  the  other 
parts  you  are  not  to  mention." 

Appeal  from  Dubuque  District  Court, — Hon.  Fred  O'Don- 

NELL^  Judge. 

Saturday^  December  17, 1898. 

Action  for  damages  occasioned  by  -sl  fire  set  out  from 
sparks  escaping  from  the  smokestack  of  a  steam  road  roller, 
owned  and  being  operated  by  the  city  of  Dubuque  in  rolling 
newly-laid  macadam  on  one  of  its  streets  on  which  the  lots  of 
plaintiff  abutted.  The  house  thereon,  with  its  contents,  was 
destroyed.  The  jury  returned  a  verdict  for  the  plaintiff,  on 
which  judgment  was  rendered,  and  the  defendant  appeals. — 
Affirmed. 

Duffy  &  Maguire  for  appellant. 

LongueviUe,  McCarthy  &  Kerdine  for  appellee. 
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Ladd^  J. — The  household  goods  and  wearing  apparel 
of  the  plaintiff  and  his  family  were  destroyed.     These  had 
been  used,  were  worn,  and  somewhat  out  of  style.     Such  prop- 
erty has  no  recognized  market  value,  and  recovery 

1  must  be  based  on  its  actual  value.     Gere  v.  Insurance 
Co.,  67  Iowa,  272 ;  Clements  v,  Eaihvay  Co.,  74  Iowa, 

442.  To  ascertain  the  actual  vahie,  it  was  proper  to  take  into 
consideration  the  original  cost  of  the  articles,  the  extent  of 
their  use,  whether  worn  or  out  of  date,  their  condition  at  the 
time,  and  from  all  these  determine  what  they  were  fairly 
worth.  The  cost  alone  would  not  be  the  correct  criterion  for 
the  present  value,  but  it  would  be  difficult  to  estimate  the  value 
of  such  goods  except  by  reference  to  the  former  price,  in  con- 
nection with  wear,  depreciation,  change  in  style,  and  present 
condition.  Liise  v.  Jones,  39  X.  J.  Law,  707 ;  Railway  Co.  v. 
Nicholson,  61  Tex.  550;  Lumber  Co.  v.  Wilmore,  15  Colo. 
Sup.  136  (25  Pac.  Rep.  556);  Printz  v.  People,  42  Mich. 
144  (3  X.  W.  Rep.  306)  ;  State  v.  Hathaway,  100  Iowa,  225 ; 
Latham  v.  Shipley,  86  Iowa,  548.  The  cross-examination  of 
Lizzie  McM^hon  indicated  that  she  spoke  only  of  the  actual 
value,  and  not  of  the  market  price. 

II.  A  witness  was  not  permitted  to  testify  whether  the 
house  destroyed  was  in  good  repair,  because  merely  an  opinion. 
The  value  of  the  house  was  in  controversy.     The  condition  of 

a  dwelling  house  as  a  whole  is  not  observable,  except 

2  upon  examination,  and  for  this  reason  does  not  come 
within  the  rule  of  Kelleher  v.  City  of  Keokuk,  60, 

Iowa,  474,  that  testimony  of  matters  within  the  observa- 
tion of  all  are  to  be  treated  of  as  facts  rather  than  opinion. 
There  might  well  be  wide  differences  of  opinion  as  to  what 
would  constitute  good  repair,  and  the  court  rightly  held  that 
the  house  might  be  described  in  detail,  and  from  such  evidence 
the  jury  determine  its  condition. 

III.  Evidence  was  received,  over  the  defendant's 
objection,  showing  the  actual  value  of  the  house  at  the  time 
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of  the  fire,  and,  it  is  said,  this  does  not  furnish  the  true  basis 
of  recovery.     The  fundamental  principle  in  all  actions 
3  for  damages  is  that  just  compensation  be  made  to  him 

who  has  suffered  injury  from  another  in  his  person  or 
property,  and,  in  order  to  give  satisfaction,  measured  in 
money,  such  rules  are  formulated  as  are  thought  best  adopted 
to  accomplish  this  purpose.  A  distinction  has,  for  this 
reason,  been  made  between  growing  crops,  shrubs,  and  trees, 
whose  chief  value  is  because  of  their  connection  with  the  soil 
and  their  incidental  enhancement  of  the  value  of  the  land,  and 
those  improvements  which  may  be  replaced  at  will,  and  whose 
value  may  readily  be  determined,  apart  from  the  ground  on 
which'  they  rest.  It  is  thus  put  by  Mr.  Sutherland  in 
his  work  on  Damages  (vol.  3,  p.  368) :  *^If  the  thing 
destroyed,  although  it  is  a  part  of  the  realty,  has  a  value  which 
can  be  accurately  measured  and  ascertained  without  refer- 
ence to  the  soil  on  which  it  stands,  or  out  of  which  it  grows, 
the  recovery  may  be  the  value  of  the  thing  thus  destroyed,  and 
not  for  the  difference  in  value  of  the  land  before  and  after 
such  destruction."  In  Drake  v.  Railway  Co.,  63  Iowa,  310, 
crops  were  destroyed  by  overflow  caused  by  an  embankment, 
and  the  measure  was  held  to  be  the  difference  between  the 
market  value  of  the  land  immediately  before  and  after  the 
injury.  This  rule  was  approved  in  Sullens  v.  Railway  Co., 
74  Iowa,  660,  and  applied,  where  growing  trees  were  burned, 
in  Oreenfield  v,  Raihvay  Co.,  83  Iowa,  276,  and  Brooks  v. 
Railway  Co.j,  73  Iowa,  182.  See  Smith  v.  Railroad  Co.,  38 
Iowa,  518 ;  Striegel  v.  Moore,  55  Iowa,  88.  In  Rowe  v.  Rail- 
way Co.,  102  Iowa,  288,  the  court  said :  "Appellant's  conten- 
tion results  in  fixing  the  value  of  each  tree  destroyed  or  dam- 
aged by  the  fire,  and  the  aggregate  of  such  values  would  be  the 
measure  of  plaintiff's  recovery.  Such  a  rule  may  well  be  held 
applicable  to  the  destruction  by  fire  of  buildings,  fences,  and 
other  improvements,  which  may  at  once  be  replaced,  where  the 
exact  cost  of  restoring  the  property  destroyed  is  capable  of 
definite  ascertainment,  and  where  there  is  no  damage  of  the 
Vol.  107  la— 5 
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realty  itself."  It  is  apparent  that  growing  crops,  small 
trees,  and  orchards  are  of  little  or  no  use  separated  from  the 
soil,  and  that  their  value  must  necessarily  be  determined  in 
connection  with  the  land  on  which  they  stand.  This  is  not 
true  of  improvements  which  may  be  replaced  at  will.  In 
Graessle  v.  Carpenter ,  70  Iowa,  167,  the  defendant,  by  dig- 
ging trenches  and  laying  water  pipes,  injured  the  plaintiflF's 
fences,  walks,  house,  and  shrubs.  It  was  not  shown  the  acts 
were  of  such  a  nature  as  to  permanently  injure  the  real  estate, 
or  that  it  could  not  be  restored  to  its  condition  before  the  fire. 
The  court,  through  Beck,  J.,  announced  the  rule  to  be  that 
which  will  "give  the  plaintiff  just  and  full  compensation. 
*  *  *  In  the  case  before  us  the  familiar  and  simple  rule 
applicable  to  such  cases  would  perfectly  attain  that  end.  That 
rule  is  this :  The  plaintiff  may  recover  as  damage  the  sum 
which,  expended  for  the  purpose,  would  put  the  property  in  as 
good  condition  as  it  was  in  before  the  injury,  with  the  addi- 
tional sums  which  would  compensate  the  plaintiff  for  the  use 
and  enjoyment  of  the  property,  should  he  be  deprived  thereof 
by  the  injury,  and  the  value  of  such  property,  as  trees,  build- 
ings, and  the  like,  which  have  been  wholly  destroyed,  and  can- 
not be  restored  to  the  condition  they  were  in  before  the 
injury."  We  take  it,  the  trees  and  shrubs  were  of  a  character 
which  might  be  replaced  by  others  of  the  same  actual  valued 
otherwise  the  case  is  not  in  harmony  with  those  cited.  In 
Freeland  v.  City  of  Muscatine,  9  Iowa,  465,  the  defendant, 
in  changing  the  grade,  dug  away  the  dirt,  and  caused  the 
plaintiff's  house  to  fall,  and  it  was  held:  "The  cost  of 
rebuilding  or  repairing  was  properly  taken  into  consideration, 
if  we  understand  it  as  having  reference  to  the  quality  and 
condition  of  the  building  before  the  accident,  and  the  instruc- 
tion cannot  be  taken  in  any  other  sense.  It  is  the  cost  of 
rebuilding  and  repairing,  which  implies  the  restoring  it  to  as 
good  condition  as  before,  and  not  the  putting  a  new  and  firm 
building  in  the  place  of  an  old  and  decayed  one."  To  prove 
the  market  value  of  the  land  immediately  before  and  after 
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the  fire  would  be  accomplishing,  by  circumlocution,  what 
might  be  directly  ascertained,  for  such  difference  would  be  the 
value  of  the  house.  True,  location  may  sometimes  have  a 
bearing,  as  where  a  building  is  so  situated  as  not  to  be  useful 
for  the  purpose  of  its  construction.  In  such  cases  this  must, 
be  "tak^i  into  consideration  in  fixing  the  real  value.  But  it 
could  be  as  readily  done  in  estimating  this  separate  from  as 
with  the  land.  Simplicity  and  directness  are  particularly 
favored  in  modem  jurisprudence.  True,  such  property  may 
have  no  market  value.  It  does,  however,  have  actual  value, 
and  this  is,  then,  the  measure  of  recovery.  The  ruling  was 
right. 

IV.  The  alleged  negligence  of  the  defendant  was  the 
failure  to  use  any  device  such  as  a  spark  arrester,  to  prevent 
the  escape  of  cinders,  coals,  and  sparks  from  the  engine.  No 
other  issue  as  to  n^ligence  was  submitted,  and  the  state  of 

repair  of  the  engine  was  not  material.  Experts,  in 
4  testifying,  were  allowed  to  use  a  model  of  a  locomotive 

engine  to  illustrate  the  use  of  a  spark  arrester,  and  to 
indicate  how  it  could  be  applied  to  the  roller  engine,  and  for 
no  other  purpose.  The  court  was  careful  to  caution  the  wit- 
nesses that,  "in  so  far  as  the  different  parts  of  this  model  are 
shown  to  be  similar  in  this  model  to  the  steam  roller,  you  may 
call  attention  to  them,  but  the  other  parts  of  the  model  you  are 
not  to  mention."  We  discover  no  error  in  this.  The  model 
was  used  to  better  bring  to  the  understanding  of  the  jury  a 
mechanical  device.  It  was  like  the  use  of  a  plat  or  sketch  by 
a  witness  to  indicate  relative  locations  or  directions. 

V.  The  appellant  asserts  that  in  operating  the  steam 
roller  it  acted  solely  for  the  public,  and  not  for  any  private 
corporate  benefit.    It  may  be  observed  that  the  defendant  is 

incorporated  under  a  special  charter,  and  that,  by 
6  chapter  210,  Acts  Sixth  General  Assembly,  it  was 

given  the  power  and  made  its  duty  to  grade,  pave, 
and  otherwise  improve  its  streets,  and  for  this  purpose  it  may 
levy  a  special  tax  on  any  lot  or  lots,  or  the  owner  thereof,  ior 
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the  purpose  of  grading,  paving,  or  macadamizing  the  same, 
and  is  authorized  to  collect  it  imder  regulations  prescribed  by 
ordinances.  That  such  powers  and  duties  are  peculiarly  muni- 
cipal, and  injuries  occasioned  by  the  n^ligence  of  the  corpora- 
tion  in  carrying  out  or  performing  them  may  be  redressed 
in  actions  against  the  city,  is  not  an  open  question  in  this  state. 
Walidce  V.  Muscatine  City,  4  G.  Greene,  373;  Creal  v. 
City  of  Keolcuk,  4  G.  Greene,  47 ;  Cotes  v.  City  of  Davenport, 
9  Iowa,  227 ;  Eoss  v.  City  of  Clinton,  46  Iowa,  606.  See  col- 
lection of  authorities  generally  in  note  to  Ooddard  v.  Inhabi- 
tants of  Harpswell,  84  Me.,  499  (30  Am.  St  Eep.  499,  24 
Atl.  Kep.  958).  Though  the  city  might  have,  under  its 
charter,  contracted  with  others  to  properly  roll  its  streets, 
when  macadamized,  at  the  cost  of  the  abutting  lot  owners,  it 
chose  to  do  this  work  itself  and  retain  compensation  therefor. 
Contractors  were  required,  in  making  bids,  to  include,  for 
Telford  macadam,  "five  cents  per  square  yard,  the  price 
charged  by  the  city  of  Dubuque,  for  the  use  of  the  roller  and 
for  rolling  the  street."  The  contract  with  Tibey  did  this,  and 
that  amount  was  detained  from  the  price  for  such  work.  It 
was  when  rolling  the  street  he  had  improved  that  the  fire  was 
set  out.  Had  Tibey  been  employed  to  do  this,  as  he  might 
have  been,  and  through  his  negligence,  like  that  of  the  city, 
fire  had  escaped  and  burned  the  property  of  citizens,  would 
any  one  question  the  right  of  recovery  ?  Upon  what  theory, 
then,  will  the  municipality  escape  liability  ?  There  are  tw^o 
very  satisfactory  reasons  why  it  must  be  held  to  answer  in 
damages  for  its  negligence:  (1)  It  was  engaged  in  doing, 
with  its  own  instrumentality,  that  which  it  was  authorized  to 
contract  with  another  to  do  at  the  expense  of  the  abutting  lot 
owners;  and  (2)  the  work  was  voluntarily  assumed  and  car- 
ried on  for  compensation.  Mr.  Dillon  thus  states  the  rule: 
"The  liability  of  the  corporation  for  its  own  negligence,  or 
that  of  its  servants,  is  especially  clear,  and  in  fact  indisput- 
able, where  it  has  received  a  consideration  for  the  duties  per- 
formed, or  where,  under  permissive  authority  from  the  legis- 
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lature,  it  voluntarily  assumes  and  carries  on  a  work  or  under- 
taking from  which  it  receives  tolls  or  derives  a  profit."  2  Dil- 
lon Municipal  Corporations,  section  881.  The  city  was 
authorized  to  make  the  improvement,  but  was  not  bound  to 
undertake  it  with  its  own  instrumentalities.  Having  done 
so,  it  incurred  the  same  liability  an  individual  would  have 
done  in  performing  like  work.  We  have  found  no  authorities 
precisely  in  point,  but  the  principle  is  so  just  that  none  are 
required.  It  finds  analogy  in  the  cases  holding  municipalities, 
owning  and  operating  water  and  gas  works,  docks,  piers,  and 
other  property,  to  the  same  liability  as  individuals  or  private 
corporations  with  similar  ownership  and  perfc>rming  likts 
duties.  In  operating  the  steam  roller,  the  city  was  acting 
peculiarly  for  the  benefit  of  the  municipality,  and  in  a  way 
to  enable  it  to  exact  compensation  from  property  owners 
within  its  limits.  Its  liability,  similar  to  that  of  an  individual 
if  engaged  in  doing  the  same  work,  is  within  the  principle 
approved  by  the  authorities  generally. — Affirmed. 


J.  S.  WiLLETT,  Appellant,  v'.  Farmer's  Savings  Bank  of 

Victor^  Iowa. 

Banks:  acts  ultra  virbs.  A  savings  bank  incorporated  under  tht 
laws  of  Iowa  has  no  authority  to  contract  to  furnish  clerks  for 
public  sales  to  keep  the  account  of  the  sales  and  to  take  notes 
with  good  security,  and  to  be  responsible  for  the  exercise  of  care 
on  the  part  of  such  clerks;  and,  hence,  is  not  liable  where  its 
agent  at  a  sale  takes  a  note  with  a  forged  indorsement. 

Appeal  from  Iowa  District  Court. — Hon.  M.  J.  Wade^  Judge. 

Saturday,  December  17,  1898. 

Action  to  recover  one  hundred  and  sixty-one  dollars  and 
eighty  cents,  with  interest,  upon  an  alleged  breach  of  contract. 
Defendant's  demurrer  to  the  petition  was  sutained,  and,  plain- 
tiff electing  to  stand  on  his  petition,  judgment  was  rendered 
against  him,  from  which  he  appeals. — Affirmed. 


■ 
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2).  H,  Wilson  for  appellant. 
Hedges  &  Rumple  for  appellee. 

GiVEN^  J. — I.  The  petition  is  quite  lengthy,  but  the  fol- 
lowing will  be  a  sufficient  statement  of  it  for  the  purposes  oi 
the  question  presented  on  this  appeal :  Plaintiff  alleges  that 
defendant  is  a  corporation  organized  under  the  laws  of  this 
state  as  a  savings  bank,  and  is  doing  business  as  such ;  that 
about  the  first  day  of  February,  1896,  plaintiff  employed  the 
defendant,  for  a  consideration,  to  attend  a  public  sale  to  be 
held  by  plaintiff,  as  his  agent,  to  keep  an  account  of  the  sales,  to 
take  promissory  notes  from  purchasers,  with  approved  secur- 
ity,  when  the  purchase  exceeded  five  dollars,  and  to  retain  the- 
notes,  and  collect  the  same  "when  due;  that  defendant,  through 
its  duly  authorized  agents  and  servants,  attended  said  sales, 
kept  the  accoimts,  and  took  the  notes,  and  that  plaintiff,  rely- 
ing on  them,  gave  the  matter  no  further  consideration ;  that 
one  James  Doonen  was  a  purchaser  to  the  amount  of  one  hun- 
dred and  sixty-one  dollars  and  eighty  cents ;  that  defendant's 
agent  prepared  a  note  for  him  to  execute,  and  gave  it  to  him 
to  be  signed  by  himself  and  surety;  that  James  Doonen 
returned  the  note  to  defendant's  agent,  signed  by  hinlself,  and 
purporting  to  have  been  signed  by  Thomas  Doonen,  and 
defendant's  agent  accepted  and  approved  the  same;  that  the 
name  Thomas  Doonen  to  said  note  was  a  forgery ;  that  no  such 
man  lived  in  the  community;  and  that,  as  defendant  well 
knew,  James  Doonen  was  not  financially  responsible.  Plain- 
tiff alleges  that  the  defendant,  through  its  agents  and 
employees,  was  careless  and  negligent  in  permitting  James 
Doonen  to  take  said  note  to  have  the  same  signed  by  a  surety, 
and  in  receiving  and  approving  the  note,  with  the  knowledge 
of  James  Doonen's  financial  inability,  and  without  inquiring 
as  to  Thomas  Doonen ;  that  James  Doonen  has  disposed  of  all 
his  property,  and  absconded,  wherefore  it  would  be  useless  to 
bring  suit  against  him ;  and  that  because  of  defendant's  negli- 
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gence  plaintiff  is  entitled  to  recover  the  sum  of  said  note  and 
interest  from  the  defendant.  The  ground  of  the  demurrer  is 
that  the  petition  shows  on  its  face  that  the  defendant  is  a 
savings  bank,  incorporated  under  the  laws  of  Iowa,  ^'and  the 
defendant,  under  the  laws  of  Iowa,  has  no  right  or  authority 
to  enter  into  any  contract  or  obligation  for  the  performance  of 
any  of  the  acts  stated  and  set  forth  in  said  pleadings." 

II.  Brifly  stated,  the  basis  of  plaintiff's  demand  is  that, 
for  a  consideration  to  be  paid,  the  defendant  savings  bank 
agreed  that  in  accepting  and  approving  the  sale  notes  it  would 
exercise  care  to  see  that  the  notes  were  well  secured,  and  that 
in  accepting  the  Doonen  note  it  failed  to  exercise  care,  and 
acted  negligently.  The  petition  shows  that  defendant  was 
incorporated  as  a  savings  bank  under  the  laws  of  Iowa,  and 
under  repeated  decisions  it  could  only  exercise  the  power 
conferred  by  those  laws.  The  contention  being  whether  the 
defendant  had  power  to  make  the  agreement  set  up  in  the  peti- 
tion, we  turn  to  the  laws  of  Iowa  for  the  answer.  The  defend- 
ant was  incorported  under  the  laws  as  found  in  chapter  6,  p. 
449,  and  following,  McClain's  Code,  under  the  head  "Savings 
Banks."  Section  1788  authorizes  the  incorporation  of  sav* 
ings  banks  "for  the^  purpose  of  receiving  on  deposit  the  savings 
and  funds  of  others,  and  preserving  and  safely  keeping  the 
same,  and  paying  interest  or  dividends  thereon."  Section 
1789  provides  that  they  "shall  have  power  to  transact  busi- 
ness of  such  institutions."  Section  1792^  under  "Enumera- 
tion of  Powers,"  provides  that  they  shall  have  power :  ''First. 
To  sue  and  be  sued  in  any  court.  Second.  To  make  and  use 
a  common  seal,  and  to  alter  the  same  at  pleasure.  Third.  To 
purchase,  hold,  sell,  convey,  and  release  from  trust  or  mort- 
gage, such  real  and  personal  estate  as  hereinafter  provided  for 
in  this  act.  Fourth.  To  appoint  such  officers,  agents,  and 
servants  as  the  business  of  the  corporation  shall  require;  to 
define  their  powers,  prescribe  their  duties,  and  fix  their  com- 
pensation ;  and  to  require  of  them  such  security  as  may  be 
thought  proper  for  the  fulfillment  of  their  duties.    Fifth.    To 
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loan  and  invest  the  funds  of  the  corporation,  to  receive  depos- 
its of  money,  or  to  loan  and  invest  the  same  as  hereinafter  pro- 
vided, and  to  repay  such  deposits  without  interest,  or  with 
such  interest  as  the  by-laws  or  the  constitution  may  provide. 
Sixth.  To  make  by-laws,  not  inconsistent  wuth  the  laws  of 
this  state,  for  the  organization  of  the  company,  and  the  man- 
agement of  its  property,  the  regulation  of  its  affairs,  the  condi- 
tion on  which  deposits  will  be  received,  the  time  and  manner 
of  dividing  the  profits  and  of  paying  interest  on  deposits,  and 
for  carrying  on  all  kinds  of  business  within  the  objects  and 
purposes  of  the  company."  Section  1794  authorizes  such 
banks  "to  receive  on  deposit  all  such  sums  of  money  as  shall, 
from  time  to  time,  be  offered  by  tradesmen,  merchants,  labor- 
ers, servants,  minors  and  others."  Section  1796  authorizes  the 
directors  or  trustees  to  invest  the  funds  belonging  to  the  bank, 
all  moneys  deposited  therein,  and  all  the  gains  or  profits 
thereof,  "only  as  follows,"  namely,  bonds,  etc.,  of  the  United 
States  and  of  this  state,  stock  bonds  or  warrants  of  any  city, 
town,  county,  village,  or  school  district  of  this  state,  issued 
pursuant  to  any  law  of  the  state,  and  in  notes  secured  by  first 
mortgage  or  deed  of  trust  upon  real  estate  in  this  state ;  also  to 
discount,  purchase,  sell,  and  make  loans  upon  commercial 
paper,  notes,  bills  of  exchange,  drafts,  or  any  other  personal  or 
public  security.  Section  1797  makes  it  lawful  for  such  banks 
to  purchase,  hold,  and  convey  the  real  estate  in  which  the  busi- 
ness is  carried  on,^and  such  as  shall  have  been  purchased  at 
foreclosure  or  execution  sales  on  mortgages  or  judgments 
owned  by  the  bank.  Other  powers  conferred  relate  to  the 
manner  of  organizing.  As  we  view  it,  there  is  not  in  all  these 
sections  an  expression  that  can  be  construed  as  authorizing 
savings  banks  to  make  such  an  agreement  as  that  set  up  in  the 
petition.  If  they  may  agree  to  furnish  clerks  for  public  sales 
to  keep  the  account  of  the  sales  and  to  take  notes  with  good 
security  and  to  be  responsible  for  the  exercise  of  care  on  the 
part  of  such  clerks,  they  may  contract  to  furnish  like  services 
to  merchants,  manufacturers,  common  carriers,  and  others, 
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and  to  assume  like  obligations.  Such  an  obligation  is  some- 
what in  the  nature  of  a  security.  In  Lucas  v.  Transfer  Co,, 
70  Iowa,  542,  we  held  that  the  defendant,  incorporated  for 
^'general  freight  and  transfer  business,"  had  no  power  to  make 
a  contract  whereby  it  became  surety  for  another.  The  alleged 
agreement  is  not  within  the  powers  conferred,  and  is  contrary 
to  the  spirit  and  purpose  of  the  statute  authorizing  savings 
banks.  This  conclusion  finds  support  in  the  case  of  Lucas  v. 
Transfer  Co.,  supra. 

III.  In  Lucas  v.  Transfer  Co.,  supra,  it  is  said: 
^^Where  the  officers  of  a  corporation  make  a  contract  with  third 
parties  in  r^ard  to  matters  apparently  within  their  corporate 
powers,  but  which,  upon  the  proof  of  extrinsic  facts  (of  which 
such  parties  had  no  notice),  lies  beyond  their  powers,  the  cor- 
poration must  be  held,  unless  it  may  avoid  liability  by  taking 
timely  steps  to  prevent  loss  or  damage  to  such  third  parties ; 
for  in  such  cases  the  third  party  is  innocent,  and  the  corpora- 
tion or  stockholders  less  innocent  for. having  selected  officers 
not  worthy  of  the  trust  reposed  in  them."  The  matter  of  this 
contract  was  not,  apparently,  within  the  corporate  powers  of 
a  savings  bank.  Plaintiff  would  not  have  thought  of  going  to 
a  savings  bank  to  furnish  him  help  on  his  farm  under  an 
agreement  that  the  help  should  exercise  care  in  the  perform- 
ance of  the  work.  The  illustrations  given  in  that  opinion  show 
that  the  rule  dose  not  apply  in  this.  The  demurrer  was  prop- 
erly sustained,  and  the  judgment  is  therefore  affirmed. 


Independent  District  of  Corwith^  Appellant,  v.  District 

Township  of  Lu  Verne. 

AAitration:  schools.  Arbitrators  appointed  under  Code,  1873,  sec- 
tion 1715,  providing  that  in  case  of  the  formation  or  change  of 
boundaries  of  independent  districts,  the  respective  boards  of 
directors  shall  make  an  equitable  division  of  the  then  existing 
assets  and  liabilities  between  the  old  and  the  new  districts,  and  if 
finable  to  agree  the  matter  may  be  decided  by  arbitrators  chosen 
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by  the  parties  in  interest— can  consider  only  such  assets  and  lia- 
bilities as  existed  between  the  districts  at  the  time  the  new  dis 
trict  was  organized. 

Appeal  from  Kossuth  District  Court. — Hon.  W.  B.  Quabton,. 

Judge. 

Saturday,  December  17,  1898. 

This  is  an  action  in  equity  to  set  aside  an  award  of  arbi- 
trators made  under  section  1715  of  the  Code  of  1873.  Decree- 
was  rendered  dismissing  plaintiff's  petition,  and  for  costs^ 
Plaintiff  appeals. — Affirmed. 

C.  E.  Wood  and  Sullivan  &  McMahon  for  appellant. 
Clark  £  Cohenour  for  appellee. 

i 

Given,  J. — The  plaintiff  district  was  organized  in  the- 
spring  of  1887 ;  taking  as  part  of  its  territory  sections  1,  2, 11,. 
and  12,  township  94,  range  27,  out  of  the  district  township. 
In  1891,  the  plaintiff  brought  an  action  in  the  district  court,, 
"praying  a  W'rit  of  mandamus  issue  against  the  defendant,, 
requiring  the  defendiant  to  meet  wnth  plaintiff  for  the  pur- 
pose of  making  equitable  division  of  the  assets  and  liabilities 
of  said  defendant."  Judgment  was  rendered  as  prayed,  which: 
judgment  was  affirmed  on  appeal  to  this  court.  See  88  Iowa, 
713.  Arbitrators  were  selected,  the  matter  submitted  to  them,, 
and  on  the  ninth  day  of  April,  189G,  an  award,  signed  by  two- 
of  the  arbitrators,  was  filed  in  the  office  of  the  clerk,  finding 
"that  upon  the  equitable  settlement  between  the  parties  there 
is  two  hundred  dollars  ($200)  due  this  plaintiff  from 
defendant."  The  other  arbitrator  filed  a  report  finding  "in* 
favor  of  the  plaintiff  in  the  sum  of  $1,769.67,  with  6  per  cent, 
interest  on  $1,608.39  for  equated  time  same  has  been  held 
by  them."  It  appears  that  for  the  years  1883  to  1886,. 
inclusive,  the  defendant  had  received  one  hundred  and 
seventy-three  dollars  and  ninety-four  cents  taxes  derived  front 
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said  sections  1,  2, 11,  and  12 ;  also,  that  for  the  years  1887  to 
1894,  both  inclusive,  the  defendant  realized  one  thousand  six 
hundred  and  eight  dollars  and  thirty-nine  cents  taxes  derived 
from  said  sections.  There  were  no  other  assets  or  liabilities  to 
be  equitably  divided.  It  is  appellant's  contention  that  these 
entire  taxes,  with  interest,  should  have  been  awarded  to  the- 
plaintiff ;  while  appellee  contends  that  it  was  only  the  assets 
existing  at  the  time  the  plaintiff  district  was  organized  that 
the  arbitrators  had  any  power  to  consider,  and  that  the  allow- 
ance of  two  hundred  dollars  was  an  equitable  division  of  the- 
taxes  then  in  the  hands  of  the  defendant  to  which  the  plaintiff 
was  entitled. 

Said  section  1715,  Code  1873,  provides  that,  in  case  of  the 
formation  or  change  of  boundaries  of  independent  districts,, 
"the  respective  boards  of  directors  shall,  immediately  after 
such  organization,  make  an  equitable  division  of  the  then 
existing  assets  and  liabilities  between  the  old  and  new  dis- 
tricts; and  in  case  of  failure  to  agree,  the  matter  may  ba 
decided  by  arbitrators  chosen  by  the  parties  in  interest." 
The  evident  purpose  of  this  statute  is  to  provide  for  the  divis-^ 
ion  of  assets  and  liabilities  as  they  existed  at  the  time  of  tha 
formation  or  change  of  boundaries.  It  is  the  equitable  divis- 
ion "of  the  then  existing  assets  and  liabilities"  that  is  to  be 
made,  and  the  provision  has  no  reference  to  other  assets,  nor 
to  liabilities  subsequently  arising  between  the  two  corpora- 
tions. Surely  defendant  was  not  liable  to  plaintiff  for  the- 
taxes  derived  from  said  sections  of  land  prior  to  the  time 
of  plaintiff's  organization,  and  plaintiff  was  not  entitled  to 
such  of  the  taxes  as  had  been  derived  from  said  lands  and 
expended  for  school  purposes  prior  to  its  organization.  Plain- 
tiff was  organized  in  the  spring  of  1887,  and  was  therefore 
entitled  to  the  tax  derived  from  these  lands  for  the  year  188G, 
namely,  forty-four  dollars  and  three  cents;  and  it  was  this 
sum  that  constituted  "the  then  existing  assets  and  liabilities." 
The  majority  of  the  arbitrators  seem  to  have  acted  upon  tho 
theory  that  plaintiff  was  entitled  to  be  allowed,  in  their  award,. 
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the  taxes  for  the  year  1887,  amounting  to  one  hundred  and 
forty-four  dollars  and  thirty-sfeyen  cents,  and  it  is  this  amount, 
with  interest,  that  makes  up  their  award  of  two  himdred  dol- 
lars ;  but,  as  the  defendant  has  not  appealed,  we  are  not  asked 
to  consider  whether  a  less  sum  should  have  been  allowed.  Wo 
are  of  the  opinion  that  the  arbitrators  had  no  power  to  con- 
sider any  other  assets  and  liabilities  than  those  existing 
between  the  parties  at  the  time  the  plaintiff  district  was  organ- 
ized, and  that  the  award  was  an  equitable  division  as  to  these, 
of  which  the  plaintiff  has  no  cause  to  complain.  What  the 
right  of  the  parties  may  be  as  to  taxes  thereafter  derived  from 
€aid  sections  of  land,  we  do  not  determine. 

Counsel  discuss  the  character  of  this  award,  and  when 
and  for  what  causes  awards  will  be  set  aside;  but,  in  the  view 
we  take  of  the  case,  we  are  not  called  upon  to  follow  this  dis- 
cussion.   The  decree  of  the  district  court  is  affirmed. 


Im    76/      Charles  J.  McCarthy  by  Mary  Jennings,  his  next  friend, 

!m    474/  ^ 

'P7~~^/  Appellant,  v.  M.  J.  Mulgrew. 


fi35  396         blaster  and  Servant:    risk  of  employment.    A  boy  fifteen  years  of 

135  396  age  who  without  objection  or  promise  of  repair  works  for  three 

121     M  ^    years  with  a  machine  with  revolving  iron  rollers  placed  within 

three-quarters  of  an  inch  of  each  other,  assumes  the  risk  incident 
139    32ol         ^    ^^  *^®  "®®  ^^^  waives  any  defects  therein. 


:Same.    The  danger  of  using  a  machine  with  unguarded  revolving 

1  rollers  three-fourths  of  an  inch  apart  is  so  obvious  that  the  master 

2  need  not  warn  a  servant  of  it. 

Evidence.    In  an  action  for  injuries  to  a  servant  caused  by  his  fall- 
ing on  the  revolving  rollers  of  a  machine,  it  was  not  error  to  refuse 
4    plaintiff  permission  to  testify  whether  defendant  warned  him  of 
the  danger  of  certain  exposed  gearings,  since  the  gearings  did  not 
cause  the  injury. 

Same.     £vidence  that  some  machine  of  the  kind  alleged  to  have 
3    caused  a  servant's  injury  was  out  of  repair  a  year  prior  to  the  acci- 
dent does  not  show  that  a  certain  one  which  did  cause  injury  was 
out  of  repair  at  the  time  of  the  accident. 
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Appeal  from  Dubuque  District  Court, — Hon.  J.  L.  Husted, 

Judge. 

Saturday^  December  17,  1898. 

Action  at  law  to  recover  damages  for  injuries  sustained 
by  plaintiff,  McCarthy,  a  servant  of  the  defendant,  in  coming 
in  contact  with  what  is  known  as  a  "brake" ;  a  machine  used 
by  bakers  for  the  purpose  of  kneading  dough.  The  negli- 
gence alleged  is  that  the  rollers  of  the  brake  were  not  properly 
guarded ;  that  plaintiff,  when  injured,  was  a  minor  of  about 
eighteen  years  of  age,  in  the  employ  of  defendant  as  an 
apprentice;  and  that  while  at  work  at  his  trade,  and  while 
drawing  a  trow  containing  dough  to  the  brake,  in  order  that  it 
might  be  kneaded,  he  slipped  and  fell  against  and  onto  the 
brake,  his  left  arm  passing  in  front  of  the  rollers  of  the  brake, 
which  were  three-fourths  of  an  inch  apart,  and,  being  drawn 
into  and  between  the  same,  was  crushed,  mangled,  and  torn 
and  plaintiff  thereby  permanently  crippled  and 
1  injured.    It  is  further  averred  that  the  castors  under- 

neath the  trow  were  out  of  repair,  and  in  a  defective 
and  dangerous  condition ;  that  plaintiff  did  not  know  of  their 
condition ;  and  that,  while  rolling  the  trow  towards  the  brake 
the  same  suddenly  stopped  by  reason  of  the  defective  castors,. 
and  he,  losing  his  hold,  was  thrown  against  and  onto  the  brake^ 
as  before  stated.  He  further  states  that  defendant  negligently 
failed  to  supply  the  trow  with  handles  or  any  other  means  of 
moving  it.  Further,  he  says  that  he  was  young  and  inexperi- 
enced  at  the  work,  and  that  his  master  neglected  to  inform 
him  of  the  dangers  connected  therewith.  The  defendant 
denied  all  negligence;  pleaded  that  the  brake  was  the  kind 
usually  and  universally  used  in  bakeries ;  that  its  rollers  could 
not  be  guarded ;  that  plaintiff  knew  of  its  condition,  and,  with- 
out  objection  or  protest,  used  the  same  for  three  years  or  more 
prior  to  his  injury ;  and  that  he  thereby  assumed  the  risk  inci- 
dent to  its  use,  and  waived  any  defects  therein.    Defendant 
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further  pleaded  contributory  negligence  on  the  part  of  plain- 
tiff, and  assumption  of  risk  and  waiver  in  the  use  of  the  trow. 
On  the  issues  thus  joined,  the  case  was  tried  to  a  jury, 
and,  at  the  conclusion  of  the  plaintiff's  evidence,  the  court 
directed  a  verdict  for  defendant.  Plaintiff  appeals. — 
Affirmed. 

Matthew  &  Barnes  and  R.  F.  Jess  for  appellant. 

Henderson^  Ilurd  &  Kiesel  for  appellee. 

Deemer,  C.  J. — The  alleged  defective  cctfidition  of  the 
brake  seems  to  be  abandoned  on  this  appeal,  and  the  sole  ques- 
tion with  reference  to  the  machine  is  whether  or  not  defendant 
was  negligent  in  not  informing  plaintiff  of  the  dangers  inci- 
dent to  its  usa  Counsel  contend  that,  by  reason  of  plaintiff's 
youth  and  inexperience,  it  was  defendant's  duty  to  warn  him 

of  the  dangers  of  the  brake.  The  rule  upon  which  they 
2  rely  has  no  application  to  the  case,  for  the  reason  that 

the  danger  was  so  obvious  and  patent  that  his  employer 
was  under  no  obligation  to  inform  him  of  it  The  danger 
from  the  use  of  a  machine  with  revolving  iron  rollers  placed 
within  three-fourths  of  an  inch  of  each  other  is  so  apparent 
that  any  boy  of  fifteen  years  of  age  would  see  it  When  one, 
without  objection  or  promise  of  repair,  works  for  three  years 
with  a  machine  which  is  dangerous,  and  which  he  knew,  or  by 
the  exercise  of  ordinary  care  ought  to  have  known,  was  danger- 
ous, he  waives  the  defect,  and,  if  injured,  cannot,  ordinarily 
recover.  Mvldovmy  v.  Railroad  Co.,  39  Iowa,  615,  and  cases 
cited.  Again,  the  duty  of  the  master  to  instruct  and  warn  the 
servant  only  arises  as  to  dangers  which  the  master  knows  or 
has  reason  to  believe  the  servant  is  ignorant  of.  It  does  not 
arise  as  to  dangers  known  to  the  servant,  or  that  are  so  open 
and  obvious  as  that,  by  the  exercise  of  ordinary  care,  he  would 
know  of  them.  Yeager  v.  Railway  Co.,  93  Iowa,  1 ;  Newbury 
V.  Manufacturing  Co.,  100  Iowa,  441.  It  is  clear  that  plain- 
tiff cannot  recover  for  any  negligence  in  the  use  of  the  brake. 
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II.  As  to  the  alleged  defective  castor  in  the  trow  which 
plaintiff  was  using  at  the  time  of  the  accident,  we  are  of 
•opinion  that  there  was  not  sufficient  evidence,  either  of  defect 
in  the  trow ;  or  of  the  defect,  if  there  was  one,  being  the  cause 

of  the  injury,  to  take  the  case  to  the  jury.  There  is  evidence, 
it  is  true,  tl^at  some  trow  was  out  of  repair  a  year  before  the 

accident,  but  no  proof  that  this  was  the  trow  which 
5  plaintiff  was  using  at  the  time  he  was  injured.    Again, 

the  evidence  shows  that  the  trow  stopped  because  of 
some  obstruction  on  the  floor.  Plaintiff's  case  in  these  par- 
ticulars is  based  almost  wholly  ui)on  surmise  and  speculation. 
In  this  respect  it  is  quite  like  Sorerison  v.  Pulp  Co,,  56  Wis. 
338  (14  K  W.  Kep.  446).  Moreover,  if  the  trow  which 
caused  the  accident  was  defective,  and  had  been  so  for  more 
than  a  year,  plaintiff  knew  of  it ;  or,  if  he  did  not  know  of  it,  it 
\vas  due  to  his  own  negligence  ahd  want  of  observation. 

III.  The  court  refused  to  allow  plaintiff  to  state 
whether  or  not  defendant  ever  told  him  how  to  operate  the 
brake,  and  warned  him  of  the  exposed  gearings.    This  ruling 

was  correct.  Plaintiff  was  not  injured  by  the  gearing ; 
4  and  the  evidence  shows  that  plaintiff,  after  three  years 

of  experience,  knew  exactly  how  to  operate  the 
machine.  Again,  if  there  was  error,  it  was  without  prejudice, 
for  the  reasons  stated  in  the  first  division  of  this  opinion. 

Other  rulings  on  the  admission  and  reiection  of  evidence 
are  complained  of.  As  a  rule,  they  were  correct.  Where 
incorrect  they  were  clearly  without  prejudice.  From  our 
point  of  view,  the  injury  received  by  plaintiff  was  clearly  an 
accident,  for  which  no  one  is  responsible.  In  its  facts  it  is 
quite  like  the  following:  Tinkham  v.  Sawyer,  153  Mass.  485 
(27  N.  E.  Rep.  6)  ;  Buckley  v.  Manufacturing  Co.,  113  N.  Y. 
App.  540  (21  K  E.  Rep.  717) ;  Young  v.  Mattress  Co.,  79 
Iowa,  415 ;  McKee  v.  Railroad  Co.,  83  Iowa,  616.  The  ruling 
of  the  court  directing  a  verdict  for  defendant  was  clearly  cor- 
rect, and  the  judgment  is  affirmed. 
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J.  W.  McCoy  v.  Iowa  State  Ixsurance  Company,  Appel- 
lant. 

Insurance.    In  an  action  on  an  insurance  policy  which  had  been 
transferred  to  new  premises,  to  which  new  exposures  were  added 
2    after  issuance  of  the  policy,  it  is  immaterial  that  they  substan- 
tially conform  to  the  form  and  construction  of  the  original  risk. 

Same.    An  insurance  policy  conditioned  to  be  void  if  the  insured** 
interest  was  less  than  absolute  and  that  fact  was  not  so  stated  in 

5  the  policy,  is  not  violated  by  an  omission  to  so  state,  where  insured 
had  the  entire  beneficial  interest  except  the  naked  legal  title. 

Pleading:    waiter.    It  is  reversible  error  to  submit  the  question  of 
8    the  waiver  of  a  condition  in  a  policy  of  fire  insurance  providing 
4    that  it  shall  be  void  if  any  alteration  be  made  in  the  property 
insured  or  any  contiguous  buildings  erected  without  notice  to  the 
company  of  such  changes  or  alterations,  where  there  was  no  plead- 
ing tendering  such  issue. 

Same:  Insurance,  Insured  transferred  a  policy  on  merchandise  to 
his  new  building,  standing  detached.  The  policy  was  voidable  for 
4  the  erection  of  buildings  which  were  additional  exposures,  unless 
the  insurer  was  notified  and  consented.  Insured  erected  an  oil- 
house  six  feet  from  his  building,  and  alleged  that  he  called  the 
soliciting  agent's  attention  to  a  platform,  an<^  stated  that  he  would 
build  such  oil  house  on  it.  Heldy  that  as  the  case  was  tried  on  the 
erroneous  theory  of  the  waiver  of  the  additional  risk  which  had 
not  been  pleaded  it  was  improper  to  submit  such  point,  as  relating 
to  the  description  of  the  property. 

Practice:    interrogations.    It  was  error  ro  refuse  to  submit  special 

6  interrogatories  which  called  for  essential  ultimate  facts. 

Appeal  from  Hardin  District  Court. — Hon.  S.  M.  Weaver^ 

Judge. 

Saturday,  December  17,  1898. 

Action  at  law  upon  a  policy  of  insurance  covering  a  cer- 
tain building  and  fixtures  in  the  town  of  Robertson ;  and  a 
stock  of  goods  kept  for  sale  therein.  Defendant  pleaded  a 
breach  of  condition  of  the  policy  against  the  erection  of  build- 
ings contiguous  or  near  to  the  property  insured;  that  ihe 
plaintiff  was  not  the  owner  of  the  building,  and  that  such  fact 
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was  not  disclosed  to  the  company,  and  that  the  insured's  inter- 
est was  not  stated  in  the  policy;  that  the  insured  placed  a 
mortgage  upon  the  stock  of  goods  covered  by  the  policy  with- 
out the  knowledge  or  consent  of  the  company ;  and  that  the 
action  was  prematurely  commenced.  The  case  was  tried  to  a 
jury  on  these  issues,  resulting  in  a  verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. — Reversed. 

H.  Scott  Howell  &  Son  for  appellant. 
J.  H.  Scales  for  appellee. 

Deemee^  C.  J. — On  the  eleventh  day  of  August,  1892, 
the  defendant  issued  its  policy  of  insurance  against  loss  by 
fire  upon  a  stock  of  general  merchandise  situated  in  a  one 
and  a  half  story  building  in  ihe  town  of  Robertson.  There- 
after plaintiff  erected  a  one-story  frame  building  upon  lot  1, 
block  3,  in  said  town,  the  legal  title  to  which  was  in  the  name 
of  Mrs.  M.  M.  McCoy,  his  wife.  In  July  of  the  year  1893, 
the  insured  moved  his  stock  of  goods  into  the  building  erected 
by  him,  and  on  the  thirty-first  day  of  July,  the  policy  of 
insurance  was  transferred  so  as  to  cover  the  stock  in  its  new 
location.  At  the  same  time  two  hundred  dollars  of  insurance 
was  added  to  cover  the  new  building.  This  added  insurance 
was  written  upon  the  old  policy.  On  the  face  of  the  policy 
was  written  these  words:  "Loss,  if  any,  on  the  building, 
payable  to  Mrs.  M.  McCoy,  as  her  interest  may  appear."  The 
property  covered  by  the  policy  was  totally  destroyed  by  fire  on 
November  10,  1896.  On  March  11,  1897,  plaintiff  com- 
menced this  suit 

The  defenses  interposed  have  already  been  stated,  and 
need  not  be  repeated  here.  That  what  follows  may  be  properly 
understood,  it  is  perhaps  well  to  say  that  plaintiff  did  not  plead 
waiver  of  any  of  the  conditions  of  the  policy,  nor  did 
1  he  plead  an  estoppel.    The  main  issues  were  tendered 

by  the  denial  which  iiie  law  interposed  to  the  affirma- 
tive defenses  pleaded  in  answer.    The  building  was  described 
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in  the  policy  as  follows :    "The  one-story  frame  building  occu- 
pied by  the  assured  as  a  general  store,  situated  upon  a  certain 
lot  [describing  it]."     One  of  the  conditions  of  the  policy 
was  in  the  following  words:     "If  any  alteration  shall  be 
made  in  any  house  or  building     *     *     *     after  insurance 
has  been  made  on  the  property  therein  in  this  company, 
*     *     *     or  if  any  building  or  buildings  be  erected  con- 
tiguous or  near  to  the  property  insured,     *     ^     ^     then 
it  shall  be  the  dutv  of  the  assured   to  forthwith  notify 
the   secretary   in  writing  of   such   alteration   and   changes 
and  additional  buildings,   and,   if  he  fails   to  do  so,   this 
policy  shall  be  void."     At  the  time  the  policy  was  issued 
there  was  a  platform  at  the  rear  end  of  the  building  which  was 
made  the  floor  of  an  oil  house  that  was  built  after  the  policy 
was  transferred.     This  oil  house  was  within  six  feet  of  the 
main  building,  and  appellant  contends  that  this  is  a  violation 
of  the  condition  just  quoted,  and  avoided  the  policy.    On  the 
other  hand,  appellee  insists  that  he  fully  explained  to  appel- 
lant's soliciting  agent,  at  the  time  the  transfer  of  the  policy 
was  made,  that  he  intended  to  build  an  oil  house  over  the  plat- 
form,— ^which  platform  he  had  then  commenced  to  build, — 
and  that  for  this  reason  the  policy  was  not  avoided. 

The  trial  court  instructed  the  jury  as  follows :  "I  next 
call  your  attention  to  the  defense  based  on  the  alleged  fact 
that,  after  the  date  of  the  change  in  the  policy,  plaintiff  erected 
another  building  near  the  insured  building  without  notice  to, 
or  consent  by,  the  defendant.  Under  the  terms  of  the  policy, 
if,  after  the  date  thereof,  any  building  was  erected  near  or  con- 
tiguous to  the  building  insured,  and  plaintiff  did  not  notify 
the  defendant's  secretary  thereof  in  writing,  the  policy  was 
made  void,  and,  if  you  so  find,  your  verdict  will  be  for 
2  the  defendant.     If,  however,  you  find  from  the  evi- 

dence that  plaintiff  undertook  to  erect  a  new  store  and 
warehouse  in  close  proximity,  substantially  after  the  plan  of 
the  building  from  which  he  remolded,  and  in  which  the  goods 
were  first  insured,  and  that  the  main  part  was  first  finished- 
and  the  goods  placed  therein,  and  that  the  annex  or  warehouse 
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was  in  the  course  of  construction,  for  the  purpose  of  being 
used  jointly  or  in  connection  with  said  store  building,  and 
that  the  same  was  disclosed  to  the  plaintiff's  (defendant's) 
agent,  and  understood  by  him  at  the  time  he  (plaintiff) 
made  the  application  for  the  change  in  the  policy,  ihen  the 
completion  of  such  annex  or  warehouse,  and  its  tise  in  con- 
nection with  the  store  building,  would  not  be  such  a  violation 
of  the  provisions  of  the  policy  as  to  render  it  void,  nor  would 
the  plaintiff  be  barred  of  his  right  of  action  thereby,  should 
you  otherwise  find  him  entitled  to  recover." 

To  this  exception  was  taken,  and  this  constitutes  the  basis 
for  the  first  assignment  of  error.  The  latter  part  of  the 
instruction,  while  not  stating  in  so  many  words  that  knowledge 
of  the  appellant's  agent  of  the  intended  construction  of  the 
oil  house  at  the  time  of  the  transfer  of  the  policy  would  con- 
stitute a  waiver  of  the  conditions  therein,  is  evidently  based 
upon  such  proposition  of  law.  See  Eisenum  v.  Insurance  Co., 
74  Iowa,  11;  Williams  v.  Insurance  Co.,  50  Iowa,  561,  and 
numerous  cases  cited  in  1  McClain's  Digest,  p.  917  et  seq.,  and 
3   McClain's  Digest,   p.   595   et  seq.     It  seems  to 

3  be  well  settled  that,  to  rely  upon  waiver  or  estoppel,  it 
must  be  pleaded,  and,  if  not  so  pleaded,  it  cannot  be 

relied  on.  See  Eiseman  Case,  supra;  Zinch  v.  Insur- 
ance Co.,  60  Iowa,  266;  Heusinhveld  v.  Insurance  Co.,  95 
Iowa,  504.  The  Eiseman  Case  is  precisely  in  point  and 
clearly  holds  that  it  is  error  to  submit  the  question  of  waiver 
of  a  condition  similar  to  the  one  under  consideration,  when 
there  is  no  pleading  tendering  such  an  issue. 

The  italicized  portions  of  the  charge  are  also  erroneous, 

for  the  reason  that  the  form  and  construction  of  the  building 

from  which  the  stock  was  removed  is  entirely  immaterial  to 

any    issue   in   the   case.      There    is    also    a    verbal 

4  error  in  the  charge,  which  will  be  noticed   in  the 
reading,    that    we   do   not    regard    as    sufficient    to 

justify  a  reversal.  As  the  case  does  not  properly  pre- 
sent the  question  of  waiver  in   virtue  of  the  knowledge 
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of  defendant's  agent  of  plaintiff's  intention  to  build  the 
warehouse,  we  have  no  occasion  to  consider  it.  Appellee 
insists  that  the  point  presented  relates  to  the  description  of 
the  property,  and  that  the  doctrine  of  waiver  has  not  appli- 
cation. We  do  not  think  this  is  true.  But,  if  it  were,  the 
case  was  not  tried  on  this  theory,  and,  as  the  instruction  is 
based  wholly  upon  the  theory  of  waiver  or  estoppel,  it  was 
erroneous,  because  no  such  issue  was  tendered.  Had  nothing 
been  said  to  appellant's  agent  regarding  the  erection  of  the 
warehouse,  there  can  be  no  doubt  that  the  erection  of  the 
building,  or  the  alteration  of  the  old,  if  you  please,  would  have 
avoided  the  policy. 

II.  Another  condition  of  the  policy  was  in  these  words : 
"If  the  interest  of  the  assured  be  an  *  *  *  interest  not 
absolute,  it  must  be  so  stated  in  the  policy;  otherwise  the 

same  shall  be  void."     The  legal  title  to  the  lot,  and 
5  presumptively  to  the  building,  was,  as  we  have  seen, 

in  Mrs.  M.  M.  McCoy,  wife  of  appellee.  Evidence  was 
offered,  however,  which  tended  to  show  that  plaintiff  was  the 
beneficial  owner,  and  that  his  wife  had  no  interest  therein. 
There  was  also  evidence  to  the  effect  that  appellant's  agent  had 
notice  of  the  condition  of  the  title.  The  court  instructed,  in 
effect,  that  if  appellant's  agent  had  notice  of  the  condition  of 
the  title  at  the  time  the  policy  was  transferred,  then  knowledge 
of  the  agent  would  be  notice  to  the  company,  and  it  could  not 
rely  upon  the  second  defense  pleaded.  This  instruction  was 
also  based  on  the  doctrine  of  waiver,  and,  for  the  reason* 
stated  in  the  first  division  of  this  opinion,  was  erroneous. 
It  will  be  noticed  that  the  condition  last  recited  refers  to  the 
interest  of  the  assured,  not  to  his  title.  Hence,  if  it  be  true, 
as  claimed,  that  he  was  the  beneficial  owner  at  the  time  the  pol- 
icy was  issued,  the  mere  fact  that  the  naked  legal  title  was  in 
another  would  not  defeat  recovery.  Bonham  v.  Insurance  Co., 
25  Iowa,  328 ;  Hough  v.  Insurance  Co.,  29  Conn.  10 ;  Insur- 
ance Co.  V.  Erb,  112  Pa.  St.  149  (4  Atl.  Rep.  8)  ;  Wainer  v. 
Insurance  Co.,  153  Mass.  335  (26  K  E.  Rep.  877).     The 
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case  should  have  been  presented  to  the  jury  on  this  theory, 
and  not  upon  the  assumption  that  they  might  find  a  waiver. 

III.  There  is  no  evidence  to  support  appellant's  third 
defense,  and,  as  the  fourth  is  not  argued,  we  will  not  con- 
sider it 

IV.  Appellant  submitted  certain  interrogatories  to  the 
court  that  it  wished  the  jury  to  answer,  which  were  refused. 

Some  of  them  should  have  been  submitted.  We  need 
6  not  set  them  out,  for  it  appears  that  they  called  for 

ultimate  facts  which  were  essential  to  a  recovery,  and 
appellant  had  the  right  to  have  them  submitted.  For  the 
errors  pointed  out  the  judgment  is  reversed. 


F.  B.  BoNNiWELL  V.  Nicholas  Madison^  Appellant. 

Deeds:  condition  8CB3EQufe^^^:  Forfeiture,  An  entry  by  the  grantor 

1  is  necessary,  in  order  to  devest  the  title  of  the  flrrantee  for  the 
breach  of  a  condition  subsequent. 

Same.  A  de«d  required  the  grantee  to  erect  and  maintain  a  fence  on 
one  side  of  the  land  conveyed,  and  provided  that  failure  so  to  do 
should  cause  the  land  to  revert  to  the  grantor.  A  strip  of  land 
adjoining  the  required  fence  was  conveyed  by  mesne  conveyances 
to  plaintiff  under  a  like  condition;  and  the  remainder  of  the  land 
was  conveyed  to  defendant  in  1895  through  mesne  conveyances 

2  providmg  that,  if  plaintiff's  grantor  or  his  assigns  should  fail  to 
comply  with  the  conditions  of  his  deed,  then  the  strip  of  land 
should  become  a  part  of  the  property  conveyed  thereby.  A  fence 
was  duly  erected  and  maintained  untiM898,  when  it  was  burned 
by  a  fire;  but  plaintiff,  who  was  a  non-resident,  had  no  actual 
notice  of  the  fire  until  189S,  when  he  at  once  ordered  it  to  be 
repaired;  but  defendant  entered  on  the  land,  claiming  foreclosure 
for  breach  of  the  condition.  Held^  not  to  show  wilful  violation  of 
the  condition  by  plaintiff,  so  as  to  authorize  a  foreclosure. 

Waiver.  A  grantee^s  breach  of  a  condition  subsequent  contained  in 
a  deed  of  land,  to  maintain  a  fence,  in  that  some  of  the  fence  was 

2  burned  and  not  replaced,  is  waived  by  the  successor  of  the  grant- 
or's interest,  where  he  afterwards  lays  down  a  part  of  the  fence 
for  the  purpose  of  hauling  over  it,  so  that  his  immediate  grantee 
can  rely  only  on  the  breaches  occurring  after  he  became  owner. 

Same.  While  it  is  a  general  rule  that  no  demand  for  performance  of 
a  condition  subsequent  is  necessary,  yet,  where  there  is  an  evident 
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8  waiver  of  performance  by  the  immediate  grantor  of  the  party 
seeking  to  enforce  the  forfeiture,  a  demand  is  necessary,  before 
the  right  of  entry  exists. 

Partial  performanob.    An  executed  conveyance  will  not  be  set 
8    aside  for  failure  to  perform  a  condition  subsequent,  where  there 
has  been  a  partial  performance  accepted  as  such,  and  the  parties 
cannot  be  placed  in  statu  quo. 

Appeal  from  Buchanan  District  Court. — Hon.  A.  S.  Blaib, 

Judge. 

Saturday^  December  17,  1898. 

Suit  in  equity  to  quiet  plaintiff's  title  to  a  strip  of 
ground  two  rods  wide  off  of  a  certain  forty  acres  of  land  in 
Buchanan  county,  Iowa.  Defendant  denies  plaintiff's  o%vner- 
ship,  and  claims  that  he  is  entitled  to  the  possession  thereof 
by  reason  of  a  forfeiture  growing  out  of  a  condition  subse- 
quent in  the  deed  conveying  the  same  to  plaintiff's  grantors. 
Plaintiff  denies  the  forfeiture.  On  the  issues  thus  joined  the 
case  was  tried  to  the  court,  resulting  in  a  decree  and  judgment 
for  plaintiff,  and  defendant  appeals. — Affirmed. 

Ransier  &  Everett  and  E.  B.  Abbott  for  appellant. 

James  E.  Jewel,  Lake  &  Harmon,  and  H.  TF.  Hohnan 
for  appellee. 

Deemer,  C.  J. — On  the  face  of  the  record,  plaintiff  is 
the  owner  of  the  strip  of  land  in  dispute,  through  certain 
mesne  conveyances  from  one  Henry  R.  Cobb.  The  deed  to 
Cobb  contained  this  provision :  "Grantee  is  to  put  in  a  box 
culvert  under  the  road  at  the  north  end ;  also,  one  near  the 
center  of  this  grant,  as  needed.  Grantee,  his  heirs  and  assigns, 
agree  to  erect  and  maintain  a  lawful  fence  on  the  entire  west 
side  of  this  grant,  and  failure  to  erect  and  maintain  such  a 
fence  shall  cause  the  land  herein  conveyed  to  revert  to  the 
grantor.  The  grantee,  his  heirs  and  assigns,  shall  not  dig  a 
ditch  nor  cut  the  sod  on  the  west  side  of  this  grant,  and  said 
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fence  shall  be  built  by  June  1,  1882."  The  deed  from  plain- 
tiffs immediate  grantor  contained  substantially  the  same  con- 
dition. Defendant  is  the  owner  of  the  remaining  forty  acres 
through  certain  mesne  conveyances  from  Cobb.  In  each  of  the 
conveyances  constituting  his  chain  of  title  is  found  this  pro- 
vision :  '*If  Horatio  Bryant  [one  of  the  plaintiffs  grantors], 
grantee  of  the  two-rod  strip  named  above  [which  was  excepted 
in  the  deeds],  or  his  heirs  or  assigns,  shall  fail  to  comply  with 
the  covenants  of  his  deed,  then  the  said  strip  of  land  shall 
become  part  of  the  property  conveyed  by  this  deed."  Defend- 
ant became  the  o^vner  of  the  remainder  of  the  forty  on  the 
eighth  day  of  October,  1895.  Previous  to  that  time  it  had 
been  owned  by  A.  H.  Farwell,  from  June  13, 1890,  to  Decern* 
ber  4, 1891,  and  by  Fred  M.  Abbott  from  December  24,  1891, 
to  the  time  of  the  making  of  defendant's  deed.  Defendant 
claims  that  about  the  year  1892  plaintiff  knowingly  permitted 
the  fence  to  become  out  of  repair,  and  failed  and  neglected 
to  maintain  a  lawful  fence  as  agreed,  that  this  state  of 
affairs  continued  until  the  spring  of  1896,  and  that  thereupon 
he  entered  upon  and  took  possession  of  the  strip  of  land  as 
owner ;  and  he  asks  that  his  title  be  quieted. 

We  may  concede,  for  the  purposes  of  the  case,  that  the 
provisions  in  plaintiffs  deed  respecting  the  erection  and  main- 
tenance of  the  fence  are  conditions  subsequent,  as  claimed,  and 
that  plaintiff  has  not  at  all  times  kept  up  and  main- 

1  tained  a  lawful  fence,  as  agreed.    Yet  it  is  well  settled 
that  a  grantee  obtains  title  imder  such  a  conveyance, 

which  remains  in  him  until  he  is  devested  by  the  entry  of  the 
grantor.  Xow,  without  determining  defendant's  right  to  in- 
sist upon  a  forfeiture, — a  proposition  which,  to  say  the  least, 
is  doubtful  (see  Jones  Keal  Property,  sections  696,  723,  728, 
and  cases  cited), — and  conceding  that  he  may  do  so  if  the  facts 
warrant,  we  now  turn  to  the  evidence.     It  appears 

2  that  the  plaintiff  is,  and  was  at  the  time  the  allc^d 
forfeiture  occurred,  a  non-resident  of  the  state.     The 

fence  was  built  by  plaintiffs  grantors,  as  agreed ;  and,  while 
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it  may  not  have  been  a  lawful  one,  it  was  accepted  as  sucH  by 
defendant's  grantors,  and  defendant  has  no  right  to  complain 
of  any  act  which  was  treated  as  sufficient  by  them.  It  was 
kept  up  and  maintained  until  the  fall  of  1893,  when  a  fire  set 
out  by  a  passing  engine  running  over  a  tract  of  land  adjoining 
this  strip  burned  off  some  of  the  posts.  Other  posts  were 
burned  in  the  year  1894.  Plaintiff's  tenant  neglected  to 
inform  him  of  the  condition  of  the  fence,  and  he  had  no  actual 
notice  thereof  until  some  time  in  the  spring  of  1896.  As  soon 
as  he  became  aware  of  the  condition  of  the  fence,  he  ordered 
his  then  tenant  to  repair  the  same;  and  the  tenant  was  so 
engaged  when  defendant  entered  upon  the  land,  claiming 
forfeiture  for  breach  of  condition.  A  controversy  then  arose 
over  the  right  of  possession,  and  defendant  brought  action  of 
forcible  entry  and  detainer.  Thereupon  plaintiff  commenced 
this  suit  It  further  appears  that  Abbott  (who  was  defend- 
ant's grantor),  by  his  tenant,  laid  down  a  part  of  the  fence^ 
which  was  built  with  wire,  that  he  might  haul  over  it.  As  to 
Abbott,  this  was  a  waiver  of  the  forfeiture,  and  defendant 
cannot  rely  upon  plaintiff's  failure  to  erect  the  fence  during 
the  time  that  Abbott  owned  what  may  be  termed  the  reversion. 
He  can  only  rely  upon  what  occurred  after  he  became  the 
owner.  This  was  in  October,  1895.  The  defendant  did  not 
take  possession  until  March  of  the  year  1896.  When  he  took 
possession  the  fence  was  down  in  t\vo  or  more  places.  Shortly 
thereafter,  and  as  soon  as  it  became  known  that  the  defendant 
was  dissatisfied  with  the  condition  of  the  fence,  plaintiff's 
tenant  began  to  repair  it,  but  was  stopped  in  his  work  by  the 
defendant. 

Now,  it  is  well  settled  that  forfeitures  are  not  favored  in 
law,  and  that  a  court  of  equity  will  not  declare  a  forfeiture, 
nor  lend  its  aid  in  any  way  towards  its  enforcement.  City  of 
Marshalitown  v.  Forney y  61  Iowa,  578.  It  is  also  a  well  estab- 
ished  rule  that,  w^hen  maintenance  or  use  is  a  part  of  the  con- 
dition, there  must  be  such  neglect  to  maintain  as  to  indicate 
an  intention  not  to  comply,  to  constitute  a  breach  of  condi- 
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tion.  Osgood  v.  Abbott^  58  Me.  73 ;  Mills  v.  Evansville  Sem- 
inary, 58  Wis.  135  (15  K  W.  Kep.  133) ;  Rowe  v.  City  of 
Minneapolis,  49  Minn.  148  (51  N.  W.  Rep.  907) ;  HuHo  v. 
Grant,  90  Iowa,  414.  In  other  words,  it  must  be  shown 
that  the  spirit  and  purposes  of  the  condition  have  been  will- 
fully disregarded  by  the  grantee,  to  establish  such  breach  as 
will  authorize  a  re-entry  by  the  grantor.  Jones  Real  Prop- 
erty, section  680,  and  cases  cited.  Again,  it  is  held  in  Gardner 
V,  Light  foot,  71  Iowa,  577,  that  an  executed  conveyance  will 
not  be  set  aside  for  failure  to  perform  a  condition  sub- 
3  sequent,  where  there  has  been  a  partial  performance, 

accepted  as  such,  and  the  parties  cannot  be  placed  in 
statu  quo.  Applying  any  of  these  rules  to  the  facts  above  stated 
and  it  is  clear  that  there  has  been  no  such  breach  of  condition 
as  authorized  the  defendant  to  enter  and  claim  for  forfeiture. 
Moreover,  while  it  is  a  general  rule  that  no  demand  for  per- 
formance is  necessary,  yet  where,  as  in  this  case,  there  is  an 
evident  waiver  of  performance  by  defendant's  immediate 
grantor,  it  seems  to  us  that  demand  is  necessary,  before  the 
right  of  re-entry  exists.  See  Merrifield  v.  Cobleigh,  4  Cush. 
178;  Bradstreet  v.  Clarh,  21  Pick.  389;  Donnelly  v.Eastes, 
94  Wis.  390  (69  K  W.  Rep.  157) ;  Cory  v.  Cory,  86  Ind. 
567 ;  Royal  v.  Aultman  &  Taylor  Co,,  116  Ind.  424  (19  K  E. 
Rep.  202)  ;  Hurto  v.  Grant,  supra. 

Appellant's  counsel  contend  that,  as  plaintiff  failed  to 
plead  waiver,  he  cannot  rely  upon  it.  This  would,  no  doubt, 
be  true,  if  he  were  relying  upon  a  waiver  by  the  defendant 
himself.  Proof  of  waiver  by  defendant's  grantor  was  intro- 
duced without  objection,  and  the  case  was  tried  on  the 
theory  that  such  pleading  was  unnecessary  to  tender  the  issue. 
We  need  not  determine,  therefore,  whether  plaintiff  was 
hound  to  plead  it,  for  the  evidence  was  properly  admitted  on 
the  question  of  necessity  for  a  demand.  The  decree  of  the 
■district  court  is  right,  and  it  is  affirmed. 
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William  Russell  Allex  et  ah.  Appellants,  v.  The  City  of 

Davenport^  et  al. 

Municipal  Corporations:     dkbt.     A  contract  for  a  street  jmproYe- 
ment  under  which  a  city  agrees  to  pay  a  specific  sum  at  a  stated 
time  is  a  debt  within  the  constitutional  inhibition  against  incur- 
ring indebtedness  in  excess  of  five  per  cent,  of  the  valueof  its. 
taxable  property,  where  the  contractors  are  under  no  obligation 
9    to  accept  the  proceeds  of  local  assessment  bonds  or  the  amount 
derived  from  such  assessments  on  abutting  property,  and  the  city 
has  no  funds  which  it  can  lawfully  use  to  meet  the  payments  as; 
they  fall  due  under  the  contract,  and  has  issued  bonds  and  levied 
assessments  to  reimburse  itself  for  the  amount  to  be  paid  to  the< 
contractors. 

Same.  Bonds  issued  for  the  purpose  of  providing  a  city  with  funds 
for  which  it  may  reimburse  itself  for  amounts  paid  to  contractors, 
under  a  contract  creating  an  indebtedness  on  the  part  of  the  city 
in  excess  of  the  constitutional  limit  are  void  although  bearing  on 
9  their  face  the  condition  that  they  are  payable  only  out  of  a  pav* 
ing  fund  created  by  the  collection  of  a  special  tax  levied  on  abut- 
ting property. 

Same.  After  a  city's  indebtedness  has  reached  the  limit  fixed  by  the- 
Constitution,  Article  XI,  section  3,  it  cannot  make  a  contract  bind- 
9  ing  it  conditionally  to  pay  for  paving  a  street,  though  it  contem- 
plates a  reimbursement  for  such  payments  from  the  proceeds  of 
the  sale  of  bonds  which  do  not  increase  the  indebtedness  within 
said  section,  being  payable  from  special  taxes  for  the  paving. 

Same.     Bonds  payable  out  of  a  special  tax  for  street  paving  are- 
invalid  where  they  are  issued  for  the  purpose  of  reimbursing  the- 
city  for  money  paid  by  it  to  the  contractor  for  the  pavinsr  under 
9    a  contract  that  was  void,  because  creating  an  indebtedness  beyond 
the  limit  fixed  by  the  Constitution,  article  XI,  section  8. 

Same.    An  assessment  for  street  paving  is  invalid,  where  it  is  made 

for  the  purpose  of  reimbursing  the  city  for  money  to  be  paid  by 

9    it  to  the  contractor  for  the  paving  under  a  contract  that  was  void 

because  creating  an  indebtedness  beyond  the  limit  fixed  by  the 

Constitution,  article  XI,  section  8. 

Samk.    Money  raised  by  assessment  on  land  for  paving  certain  streets 

is  a  trust  fund,  and  cannot  be  lawfully  appropriated  by  the  city 

9    to  pay  for  paving  other  streets,  and  a  city  applying  a  fund  raised 

by  an  assessment  on  land  for  paving  certain  streets  to  pay  for- 
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paving  other  streets,  becomes  indebted  to  such  fund,  and  increases 
its  indebtedness,  within  Constitution,  article  XI,  section  3,  fixing  a^ 
limit  to  its  indebtedness. 

Bonds.  City  bonds  are  not  invalidated  by  a  misrecital  therein  respect- 
2  ing  the  particular  act  of  Assembly  under  which  the  ordinance 
authorizing  the  issuance  of  the  bonds  is  passed. 

City  Taxes:  exemption.  I^nds  within  the  limits  of  a  city,  portions 
of  which  are  used  for  farming,  lumber  yards,  a  stone  quarry  and 
7  ice  house,  a  part  rented  for  pasture  and  another  for  a  nursery,  and 
which  adjoin  or  have  upon  them  municipal  conveniences  such  as^ 
light,  patrol  boxes,  and  the  like,  are  not  occupied  and  used  in  good 
faith  for  agricultural  purposes  so  as  to  be  exempt  from  taxes  for 
city  purposes 

Same.    A  special  assessment  for  street  paving  is  not  a  *'tax  for  city^ 

7  purposes"  within  acts  Twenty-third  General  Assembly,  chapter  I, 
section  3,  exempting  lands  in  a  city  used  for  agricultural  purposes 
from  such  tax. 

Assessment  rule.    The  front  foot  rule  applied  to  the  assessment  of 

8  land  abutting  a  street  for  paving  the  street  will  be  sustained, 
though  the  assessment  exceeds  the  benefits  conferred. 

Tax  payeks.  Where  a  lot  owner  sued  to  cancel  an  illegal  contract  of 
the  city  with  the  contractor  to  pave  the  street  before  much  work 
had  been  done  under  the  contract,  and  before  bonds  payable  out 

9  of  the  special  tax  on  abutting  lots  had  been  sold,  or  an  assessment 
had  been  made,  the- fact  that  the  work  under  the  contract  wa» 
completed,  and  the  bonds  issued  and  sold  at  the  time' of  the  trial, 
will  not  be  considered  as  curing  the  illegality. 

Estoppel.    A  tax  payer  cannot  object  that  an  assessment  for  paving  a 
street  is  illegal  because  it  includes  the  cost  of  grading  and  a 
5    charge  for  interest,  without  tendering  the  amount  of  the  assess- 
ment which  is  valid,  since  such  objection  does  not  go  to  the  valid- 
ity of  the  whole  tax. 
Same.    An  assessment  for  paving  a  street  i&  not  invalid  in  iolo  because 
5    the  cost  of  grading  and  interest  is  included  therein. 

Contract:  paving.  The  statute  making  it  incumbent  on  a  city  to 
establish  the  grade  of  a  street  before  paving  it,  does  not  preclude 
4  the  city  from  ordering  the  paving  and  making  the  contract  there- 
for before  it  has  established  the  grade,  where  the  contract  is  made 
with  reference  to  a  proposed  grade,  which  is  established  before 
any  work  is  done. 

Rule  applied.  A  municipal  ordinance  fixing  a  grade  is  not  jurisdic- 
tional and  need  not  precede  the  resolution  ordering  the  improve- 
4  ment,  where  it  is  passed  so  that  the  work  is  done  with  reference 
thereto,  and  so  that  the  owner  may  not  be  subjected  to  damages 
by  reason  of  a  subsequent  change  without  compensation  therefor. 

Same.  Though  a  city  cannot  assess  an  abutting  lot-owner  for  money 
expended  merely  to  grade  a  street,  it  can  include  in  a  paving 
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5  assessment  such  cost  of  excavating  as  would  be  reasonable  and 
necessary  to  prepare  the  surface  for  paving. 

^AME.  A  contract  by  a  city  with  a  paving  contractor  requiring  the 
contractor  to  replace  defective  work  at  any  time  within  two  years, 

6  and  providing  that,  if  he  fails  to  do  so,  the  city  may  replace  it 
acd  recover  the  expense  of  him  and  his  bondsmen,  does  not  pro* 
Tide  for  an  expenditure  for  repairs  of  streets,  within  Code,  section 
465,  requiring  the  city  to  pay  for  such  expenses  out  of  the  general 
fund.  « 

'Statute:    ordinances:    Repeal.    An  act  expressly  repealed  in  a  stat- 
1    ute  under  which  a  municipal  ordinance  was  placed  and  enacting 
a  substitute  therefor  does  not  affect  the  ordinance  if  in  harmony 
with  the  new  provisions. 

Rule  applied.  Acts  Twenty-fifth  General  Assembly,  chapter  7. 
authorizing  ordinances  for  street  improvements,  and  repealing  act 
Twenty-third  General  Assembly,  chapter  14,  containing  similar 

1  provisions,  does  not  make  it  incumbent  on  a  city  which  has 
enacted  an  ordinance  for  such  purposes,  under  chapter  14,  to  re- 
enact  the  ordinance  after  the  passage  of  chapter  7,  to  which  the 
ordinance  is  not  repugnant. 

Ordinances.    A  failure  of  a  city  to  comply  with  a  charter  provision 

2  that  all  ordinances  shall  be  recorded,  does  not  render  the  ordi- 
nances void,  the  provision  being  merely  directory. 

Publication.    A  city  charter  requiring  ordinances  to  be  recorded  in  a 

2  book  kept  for  that  purpose,  is  complied  with  by  a  publication  of 
the  ordinances  in  book  form. 

Fresumpiion.  Ordinances  published  in  book  form  will  be  presumed 
to  have  been  signed  by  the  mayor  in  the  absence  of  evidence  to 

3  the  contrary,  where  the  city  charter  provides  that  such  books 
shall  be  received  in  evidence  without  further  proof. 

Appeal  from  Scott  District  Court, — Hox.  C.  M.  Waterman, 

Judge. 

Saturday^  December  17,  1898. 

Suit  in  equity  to  enjoin  the  defendant  city  from  execut- 
ing or  carrying  out  a  contract  for  paving  and  grading  a  street 
^'which  runs  through  plaintiff's  land,  from  borrowing  the  money 
to  pay  the  expenses  of  such  work,  from  selling  or  negotiating 
«ny  bonds  based  upon  special  assessments  for  the  work,  and 
from  assessing,  levying  or  collecting  any  special  tax  upon  or 
against  plaintiff's  land.    Plaintiffs  claim  that  the  land  is  used 
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and  occupied  in  good  faith  for  agricultural  purposes,  and  is 
exempt  from  liability  for  city  taxes;  that  the  contract  with 
Flick  &  Johnson,  the  contractor  who  did  the  paving,  is  void, 
for  the  reason  that  the  preliminary  requirements  of  the  law- 
were  not  complied  with ;  that  no  permanent  grade  of  the  street 
through  plaintiff's  land  had  been  established  at  the  time  the* 
contract  was  made;  that  the  contract  for  paving  bound  the  city 
to  pay  the  price  agreed  upon ;  and  that,  as  it  was  at  the  time 
indebted  beyond  its  constitutional  limit,  such  contract  is  void. 
Plaintiffs  further  say  that  the  city  has  issued  and  is  about  to- 
negotiate  its  bonds  to  pay  for  the  improvement,  and  that  said 
bonds  are  invalid,  because  of  the  constitutional  inhibition; 
that  the  city  has  levied  a  special  assessment  against  their 
property ;  and  that  part  of  the  sum  so  levied  is  for  grading^ 
the  street,  and  is  therefore  illegal ;  and  that  the  tax  was  levied 
for  the  purpose  of  paying  the  debt  created  by  the  city  by  the- 
issue  of  the  bonds  and  the  making  of  the  contract  with  Flick  & 
Johnson ;  and  that  such  indebtedness,  being  in  excess  of  the 
constitutional  limits  is  void.  Some  other  claims  are  made,, 
which  will  be  referred  to  in  the  body  of  the  opinion.  The- 
city  denied  most  of  the  allegations  of  the  petition,  and  asserted 
that  all  its  proceedings  in  relation  to  the  improvement  of  the 
streets,  and  in  providing  for  the  payment  of  the  expenses 
thereof,  were  regular  and  valid,  and  claimed  that  the  special 
assessment  against  plaintiffs'  property  was  legal  and  valid. 
The  trial  court  dismissed  plaintiff's  petition,  and  they  appeaL 
— Reversed. 

W.  T.  Dittoe,  Wm.  Chamberlin  and  Hiram  Grover  for 
appellants. 

E.  N.  Sharon  for  appellees. 

Deemeb^  C.  J. — This  action  was  originally  commenced 
by  Ann  E.  AJlen.  After  it  had  been  pending  some  time,  Mrs. 
Allen  died,  and  plaintiffs  succeeded  to  her  interests.  Mrs. 
Allen  and  her  husband,  Thomas  AJlen,  some  time  deceased^ 


'9^  Allen  v.  City  of  Davknport.  [107  Iowa 

held  title  to  a  tract  of  about  two  hundred  acres  of  land, 
lying  within  the  limits  of  the  city  of  Davenport,  and  abutting 
upon  a  part  of  the  platted  portion  thereof,  under  a  trust 
deed  which  gave  them  a  life  estate  therein,  remainder  over 
to  the  children  of  Mrs.  Allen,  who  are  also  plaintiffs  in  thip 
•case.  A  highway,  known  as  the  "Davenport  and  Le  Claire 
Eoad,"  runs  through  this  land,  almost  parallel  with  the  Mis- 
sissippi river,  which  river  forms  one  of  the  boundary  lines 
of  the  land.  This  road  is  a  continuation  of  what  is  known 
iis  "Eddy  street."  Prior  to  the  year  1890,  this  land  was  out- 
side the  city  limits.  In  May  of  that  year,  however,  the  city 
•extended  its  limits  so  as  to  take  in  the  whole  of  the  property. 
In  June  of  1896,  the  city  council  of  defendant  city  passed  a 
resolution  for  extending,  curbing  and  paving  said  road, 
and  sometime  in  September  of  that  year,  entered  into  a  con- 
tract with  Flick  &  Johnson  for  furnishing  the  material  and 
-doing  the  work  contemplated  by  the  resolution.  The  work 
was  to  be  completed  on  or  before  November  1,  1896,  to  be 
paid  for  in  installments,  and  the  contractors  agreed  to  keep 
the  improvement  in  repair  for  the  term  of  two  years  after  the 
work  was  completed.  An  ordinance  establishing  the  perma- 
nent grade  of  the  road  and  street  w^as  passed  September  2, 
1896,  published  September  8th,  and  took  effect  September 
19th.  On  September  2,  1896,  the  city  council,  by  resolution, 
■directed  the  issuance  and  sale  of  paving  bonds,  the  proceeds 
to  be  applied  in  payment  of  the  improvement.  This  resolu- 
tion provided  that  the  bonds  should  not  be  sold  for  lesss  thait 
par,  and  that  the  proceeds  should  be  applied  as  provided  in 
section  9,  chapter  7,  Acts  Twenty-fifth  General  Assembly. 
None  of  these  bonds  could  be  sold  until  after  the  November, 
1896,  election,  although  the  work  prc^essed  and  payments 
therefor  were  made  out  of  the  general  or  special  paving  funds 
ef  the  city,  as  directed  by  the  city  council.  The  work  was 
completed  the  last  of  November,  1896.  On  the  third  day  of 
February,  1897,  the  city  council  made  an  assessment  of  the 
proportionate  cost  of  the  improvement,  amounting  to  the  sum 
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of  fourteen  thousand  six  hundred  and  seventy-five  dollars  and 
twentj^-six  cents,  against  the  plaintiff's  property.  This  sum 
included  a  charge  for  interest,  and  a  further  sum  for  excavat- 
ing the  road,  preparatory  to  the  laying  of  the  pavement.  At 
the  time  the  assessment  was  levied,  all  but  three  thousand  and 
sixty-three  dollars  and  eighty-seven  cents  of  Flick  &  Johnson's 
account  for  doing  the  work  and  furnishing  the  material  had 
been  paid.  But  ten  thousand  dollars  worth  of  bonds 
were  sold  during  the  year  1896,  and  but  thirty  thousand 
dollars  when  this  case  was  tried,  in  January  of  the  following 
year.  The  facts  above  recited  are  practically  undisputed,  and 
we  now  turn  our  attention  to  the  different  contentions  urged 
upon  us  by  appellants,  taking  them  up  in  the  order  in  which 
they  are  presented  in  the  briefs. 

I.  It  is  insisted  that  the  city  had  not  acquired  the 
necessary  jurisdiction  or  power  over  plaintiff's  property  to 
enable  it  to  order  or  make  the  improvement  at  the  cost  of  the 
abutting  property.  This  contention  is  based  upon  the  propo- 
sition that  the  ordinance  (designated  as  "N^o.  125")  ordering 

and  directing  the  improvement  is  void  and  of  no  effect, 
1  because  the  law  under  which  it  was  enacted  (chapter 

14,  Acts  Twenty-third  General  Assembly)  was 
repealed  by  chapter  7,  Acts  Twenty-fifth  General  Assembly, 
which  took  effect  May  10,  1894.  The  ordinance  referred  to 
was  adopted  December  2,  1893.  The  act  of  the  Twenty-fifth 
General  Assembly  expressly  repeals  the  statute  under  which 
the  ordinance  was  passed,  and  enacts  a  substitute  therefor.  But 
it  seems  to  be  well  settled  that  when  the  repealing  statute  does 
not  in  express  terms  annual  a  right  or  power  given  a  corpora- 
tion by  a  former  act,  and  only  confers  the  same  rights  and  pow- 
ers under  a  new  name,  and  with  additional  powers,  such  subse- 
quent act  does  not  annul  the  rights  and  powers  given  under  its 
former  nama  The  change  of  a  city  charter  does  not  affect 
existing  ordinances  in  harmony  with  new  provisions.  Dillon 
Municipal  Corporations  (4th  ed.),  section  85;  Trustees  of' 
Erie  Academy  v.  City  of  Erie,  31  Pa.  St  515.     Now,  the 
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statutes  under  consideration  cover  the  same  subject-matter, 
and  are  identical  in  most  of  their  provisions.  In  so  far  as 
they  are  material  to  our  inquiry,  they  are  practically  the 
same.  This  being  true,  there  was  no  need  for  the  re-enactment 
of  the  ordinance  after  the  act  of  the  Twenty-fifth  General 
Assembly  went  into  effect.  The  city  council  had  the  right  to 
order  the  work,  and  by  passing  the  ordinance  and  adopting 
the  resolution  directing  the  work,  according  to  certain  specifi- 
cations, it  acquired  jurisdiction  over  the  property. 
2  The  bonds  issued  by  the  city  council  recite  that  they 

were  issued  under  and  by  virtue  of  chapter  7  of  the 
Acts  of  the  Twenty-fifth  General  Assembly,  and  the  ordinance 
passed  in  accordance  therewith.  This  may  be  a  verbal  inac- 
curacy, but  such  a  statement  does  not  go  to  the  validity  of  the 
instruments. 

Again,  it  is  argued  that  the  ordinance  is  void  because  not 
signed  or  recorded  as  provided  by  the  city  charter  and  the 
laws  of  the  state.  Section  3  of  the  charter  provides  that  all 
ordinances  shall  be  recorded  in  a  book  kept  for  that  purpose, 
and  "the  book,  or  a  copy  of  any  ordinance,  *  *  *  -vvith 
the  certificate  of  publication,  *  *  *  certified  to  by  the 
clerk  to  be  a  true  copy  of  [the]  *  *  *  ordinances, 
*  ^  *  shall  be  sufficient  authentication  to  allow  the  same 
to  be  read  *  *  *  in  evidence  *  *  *  in  any  court  in 
this  state,  or  when  *  *  *  the  ordinance  *  *  *  shall 
be  published  in  book  or  pamphlet  form,  purporting  to  be 
printed  and  published  by  authority,  *  *  *  the  same 
shall  be  received  in  evidence  in  all  courts  *  *  *  without 
further  proof.''  Appellants  offered  in  evidence  what  were 
known  as  and  agreed  to  be  the  "Revised  Ordinances  of  the 
City,"  consisting  of  151  chapters,  which  were  attested 
as  follows :  "Be  it  enacted  by  the  city  council  of  the  city  of 
Davenport :  Section  1.  That  the  foregoing  shall  constitute 
and  be  denominated  the  'Revised  Ordinances  of  the  citv  of 
Davenport  of  1893,'  said  Revised  Ordinances  being  chaptered 
and  headed  as  follows :    [Here  follows  'Chapter  1'  to  'Chapter 
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150.'] '^  Section  1  concludes  as  follows:  "The  forgoing, 
together  with  the  rules  and  regulations  of  the  board  of  health, 
rules  and  order  of  business,  and  police  rules,  as  herein  set  out, 
are  hereby  adopted  and  ordered  to  be  published  in  book  form, 
and  that  one  copy  of  said  ordinances  be  posted  in  one  public 
place  in  each  ward  of  the  city ;  and  ten  days  from  and  after 
said  publication  the  same  shall  be  in  force  and  shall  be  received 
without  further  proof,  as  presumptive  evidence  of  such  ordi- 
nance." Section  2  provides  for  the  repeal  of  "all  public  and 
general  ordinances,  or  parts  thereof,  not  included  in  this 
revision,''  "so  far  as  they  conflict  with  the  provision  hereof." 
Some  other  exceptions  are  inserted  in  above  section.  "Passed 
and  approved  this  2nd  day  of  December,  1893.  Henry  Voll- 
mer.  Mayor.    Attest :    N.  C.  Martin,  City  Clerk." 

This  also  appears  in  the  minutes  of  the  proceedings  of  the 
city  council:     "The  ordinance  committee  reported  an  ordi- 
nance for  the  grading,  paving,  curbing,  graveling  and  gutter- 
ing streets,  highways,  avenues  and  alleys   (No.  125),  and 
the  manner  of  paying  for  the  same.    On  motion,  the  rules  were 
suspended,  and  the  ordinance  adopted  by  the  following  vote: 
Ayes :  Beyer,  Bischoff,  Klein,  Kom,  Lerch,  Leonard,  Malloy, 
Parkhurst,  Kehling.     Nays:     None."     The  city  clerk  also 
testified  that  the  ordinance  was  printed  in  the  minutes  of  the 
council  proceedings;  that  he  kept  a  book  in  which  the  ordi- 
nances  are  posted ;  and  that  this  ordinance  is  found  in  that 
book.    Thus,  it  is  shown  that  the  ordinance  was  duly  passed, 
and  a  copy  of  it  is  printed,  not  only  in  the  proceedings  of  the 
city  council,  but  it  also  appears,  duly  certified,  in  the  printed 
Revised  Ordinances  of  the  city.     The  section  of  the  chapter 
quoted  does  not  seem  to  require  the  recording  of  the  ordi- 
nance in  order  to  give  it  validity.     That  provision  seems  to 
relate  to  the  method  of  making  it  proper  and  competent  evi- 
dence, and,  in  any  event,  it  is  simply  directory.     Failure  to 
comply  with  a  directory  statute  with  reference  to  the  record- 
ing of  ordinances  does  not  aflFect  their  validity.     Irrigation 
Dist.  V.  De  Lappe,  79  Cal.  351  (21  Pac.  Eep.  825) ;  Whalin 
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V.  City  of  Macomb,  76  111.  49;  Upington  v,  Oviatt,  24  Ohio 
St.  241 ;  Ameg  v.  Allegheny  City,  24  How.  364;  Stevenson  v. 
Bay  City,  26  Mich.  44.  In  any  event  we  regard  the  publica* 
tion  of  the  ordinances  in  book  form  a  sufficient  compliance 
with  the  statute. 

With  reference  to  the  claim  that  the  mayor  did  not 
sign  the  ordinance,  we  do  not  discover  any  evidence  to  estab- 
lish that  fact.     Plaintiffs  introduced  the  printed  book  of  the 
Revised   Ordinances  *  of   the  city   in   evidence,    and 

3  the   charter   of   the   city   provides   that   such    book 
shall  be  received  in  evidence  without  further  proof. 

In  other  words,  the  introduction  of  the  book  made  a  prima 
facie  case  of  the  adoption,  signing,  and  recording  of  the  ordi- 
nance. No  other  evidence  was  introduced  tending  to  show 
that  the  ordinance  as  passed  was  not  signed  by  the  mayor. 
Indeed,  this  matter  seems  to  be  an  afterthought,  first  pre- 
sented on  this  appeal. 

II.     Appellants  further  contend  that  the  .city  had  no 

power  to  order  the  improvement  until  a  permanent  grade  had 

been  established,  and  that,  as  this  was  not  done  until  after 

the  improvement  was  ordered  and  contract  let,  the 

4  whole  proceedings  are  void.    The  resolution  ordering 
the  improvement  adopted  in  virtue  of  Ordinance  125 

was  passed  June  3,  1896.  The  contract  was  awarded  August 
19,  but  was  not  in  fact  signed  until  September  4th.  The 
ordinance  establishing  the  grade  of  the  street  or  highway  was 
passed  and  approved  September  2,  1896,  was  published  Sep- 
tember  8th,  and  went  into  effect  September  19th.  It  will  bo 
observed  that  the  ordinance  fixing  the  grade  was  in  fact 
passed  before  the  contract  for  doing  the  work  was  executed. 
But  appellants  insist  that,  as  it  did  not  go  into  effect  until 
afterwards,  the  proceedings  are  void.  Both  the  charter  of 
the  city  and  the  general  law  provide  that  permanent  paving 
shall  not  be  done  until  after  the  bed  of  the  street  shall  have 
been  brought  so  near  to  the  grade,  as  established  by  the  ordi- 
nance of  the  city,  as  that  such  paving,  when  fully  completed, 
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will  bring  the  street  fully  up  to  the  established  grade.  Appel- 
lee's counsel  practically  concede  that  no  such  permanent 
improvement  as  that  herein  contemplated  may-  be  made  until 
a  grade  for  the  street  is  established  by  ordinance,  and  this 
seems  to  be  the  holding  of  the  courts.  Elliott  Roads  and 
Streets,  p.  383 ;  Meyer  v.  Fromrtiy  108  Ind.  208  (9  N.  E.  Eep. 
84) ;  State  v.  District  Court  of  Batnsey  County,  44  Minn. 
244  (46  X.  W.  Eep.  349)  ;  State  v.  Judges  of  District  Court 
of  Eleventh  Judicial  District,  52  Minn.  241  (53  K  W. 
Rep.  800). 

But  he  further  contends  that  the  ordinance  fixing  the 
grade  was  binding  on  the  city  from  the  time  of  its  passage, 
and  that  it  was  in  fact  passed  before  the  contract  for  the 
improvement  was  finally  consummated.  He  further  contends 
that  there  is  nothing  in  the  law,  the  charter,  or  the  ordinances 
of  the  city  requiring  the  establishment  of  a  grade  at  any 
particular  time  before  the  improvement  is  made,  and  says 
that,  as  the  improvement  was  made  with  reference  to  the  only 
grade  which  ever  was  established,  appellants  have  no  cause  for 
complaint.  The  contract  provided  that  the  streets  should  be 
excavated  ten  inches  below  the  grade  line,  so  that  the  ten 
inches  of  brick,  sand,  and  foundation  making  up  the  pave- 
ment material  would  still  leave  the  street  at  grade.  It  was 
manifestly  made  with  reference  to  the  grade  fixed  in  the 
ordinance  of  September  2d,  and,  as  the  contractors  complied 
with  the  terms  of  their  contract,  it  is  clear  that  appellants' 
objection  is  merely  technical.  We  are  constrained  to  hold 
that  as  neither  the  law  nor  the  city  charter  makes  the  estab- 
lishment of  the  grade  a  condition  precedent  to  the  passage  of 
the  resolution  for  the  work,  and  as  the  purpose  and  intent  of 
the  law  are  to  make  such  improvement  permanent  and  not 
subject  to  change  after  it  is  once  completed,  without  liability 
for  damages  by  reason  thereof,  it  is  sufiicient  if  the  grade  is 
established  at  such  time  as  that  the  improvement  may  be  made 
with  reference  thereto.  In  other  words,  an  ordinance  fixing 
the  grade  is  not  jurisdictional,  and  need  not  precede  the  reso- 
lution ordering  the  improvement    If  passed  so  that  the  work 
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is  done  with  reference  thereto,  and-  go  that  the  owner  may 
not  be  subjected  to  damages  by  reason  of  a  subsequent  change 
without  compensation  therefor,  it  is  sufficient.  What  the 
rule  would  be  if  a  grade  had  once  been  established  and  a 
change  was  intended  before  the  permanent  improvement  was 
made,  we  have  no  occasion  to  determine,  for  this  is  a  case 
where  no  grade  had  in  fact  been  established  until  the  passage 
of  the  ordinance  of  September  2d.  True,  stakes  were  set  and 
gradient  lines  run  before  that  date,  but  these  were  the  pre- 
liminary steps  taken  to  find  a  proper  grade  before  ordering 
the  work  or  adopting  the  grade  ordinance.  The  bids  were 
received  with  reference  to  the  proposed  grade,  and  the  ordi- 
nance simply  conformed  to  the  grade  as  actually  fixed  by  the 
engineer.  In  the  case  of  Bishop  v.  Tripp,  15  R.  I.  466  (8 
Atl.  Rep.  692),  which  was,  in  principle,  quite  like  the  one 
before  us,  it  is  said :  "The  sewer  was  ordered  constructed  two 
months  before  the  portion  of  the  street  in  which  it  was  con- 
structed was  laid  out  and  received  as  a  public  street.  The 
sewer,  however,  was  not  actually  constructed  until  after 
such  portion  was  laid  out  and  received.  *  *  *  We 
think,  therefore,  tliat  this  assessment  was  not  invalid  simply 
because  it  was  ordered  before  the  lavout,  inasmuch  as  before 
the  construction  the  portion  of  the  street  where  it  was  con- 
structed became  a  public  street," 

III.  The  next  point  made  is  that  the  contract  between 
the  city  and  the  contractors  was  illegal  because  it  created  an 
indebtedness  in  excess  of  the  constitutional  limit  We  pass 
this  for  the  present,  as  it  is  the  main  question  in  the  case,  to 
dispose  of  some  other  preliminary  matters. 

It  is  said  that  the  assessment  is  illegal  because  it  included 
the  cost  of  grading  the  street  and  a  charge  for  interest.     It 
appears  that  a  city  has  no  power  to  assess  the  cost  of  grading 
its  streets  against  the  abutting  property  owners.    But 
5  it  is  well  settled  that  a  reasonable  amount  of  excavat- 

ing in  order  to  prepare  the  surface  of  the  street  for  the 
finished  improvement  may  be  charged  as  part  of  the  costs  of 
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paving.  Dillon  Municipal  Corporations  (2d  ed.),  section 
636 ;  McNamara  v.  Estes,  22  Iowa,  246 ;  Schenley  v.  Com., 
36  Pa.  St  29 ;  Bueli  v.  Ball  20  Iowa,  282.  If  the  natu- 
ral surface  of  the  street  had  been  at  grade,  it  would  have 
required  an  excavation  of  ten  inches  in  depth  along  the  entire 
street.  As  it  was,  the  average  depth  of  the  excavation  was 
about  eight  inches,  as  we  understand  it.  Surely  this  is  not 
more  than  a  reasonable  amount  in  order  to  prepare  the  surface 
for  the  paving.  But,  aside  from  this,  the  point  relied  upon 
does  not  go  to  the  validity  of  the  whole  tax ;  and  appellants 
cannot  be  heard  to  complain  of  a  part  in  order  to  defeat  the 
whole,  without  tendering  the  amount  which  is  valid.  The 
assessment  was  made  in  such  form  that  they  could  readily 
make  a  tender,  had  they  been  so  advised.  As  sustaining  our 
conclusions,  see  Morrison  v.  Ilershire,  32  Iowa,  271 ;  Grim- 
metl  V,  City  of  Des  Moines,  57  Iowa,  IW.  The  last  thought 
also  meets  appellant^s  objections  to  the  interest  charged. 

IV.  The  contract  with  Flick  &  Johnson  provided  that : 
^^The  contractor  will  be  required  at  any  time  within  two 
years  after  the  acceptance  of  the  work,  without  additional 
compensation,  to  replace  any  soft,  disintegrated,  or  defective 
tile,  curbing,  or  bricks,  or  any  material  which  proves  after 
use  to  be  inferior  to  the  quality  herein  required,  with  material 
such  as  is  herein  required  to  make  good  any  settlement  or 
derangement  in  the  surface  of  the  roadway,  gutters,  or  curb- 
ing which  may  have  occurred  within  such  two  (2)  years  after 
the  acceptance  of  the  roadway,  except  what  may  have  been 
caused  by  digging  trenches  after  completion  of  paving;  and 
if  such  contractor  shall  fail  for  ten  davs  after  notice  in  writ- 
ing  to  replace  said  material,  or  to  re-lay  and  make  good  such 
settlement,  etc.,  the  city  shall  have  the  right  to  do  such  work 
according  to  the  requirements  of  the  specifications,  and 
recover  the  cost  and  expense  thereof  from  said  contractors  and 

their  bondsmen."     It  is  clear  that  this  is  simply  a 
6  guaranty  of  the  quality  of  the  work  and  the  durability 

of  the  material,  and  not  such  an  expense  for  repairs 
as  is  contemplated  in  section  465  of  the  Code,  which  provides 
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that  the  city  shall  pay  for  repairs  of  streets  out  of  the  general 
funds.    0 shorn  v.  City  of  Lyons,  104  Iowa,  160. 

V.  Again,  it  is  insisted  that  plaintiffs  property  has 
been  occupied  and  used  in  good  faith  for  agricultural  pur- 
poses, and  cannot  be  assessed  for  local  street  improvements. 
The  statutes  of  the  state  provide  that  lands  which  are  not  laid 
off  into  lots  of  ten  acres  or  less,  and  which  are  in  good  faith 
used  and  occupied  for  agricultural  or  horticultural  purposes^ 
shall  not  be  taxed  for  any  city  purpose,  except  road  taxes^ 
which  may  be  levied  to  the  same  extent  as  if  they  were  outside 
the  city  limits.  Plaintiffs  Ann  R.  Allen  and  her  husband, 
Thomas,  held  the  premises  for  life,  and  to  the  end  of  the 
life-time  of  the  longest  liver,  remainder  over  to  the  children  of 
said  Ann  R.  Allen  in  fee.  The  grantees  had  power  to  lease 
for  a  term  of  not  exceeding  twenty  years,  which  leases  were 
to  continue  notwithstanding  the  death  of  the  trustees.  The 
land  has  never  been  subdivided.  It  was  annexed  to  the  city  in 
the  year  1890,  and  the  south,  east,  and  north  lines  mark  the 
boimdaries  of  the  city.  What  is  known  as  "Churchill's  Addi- 
tion to  East  Davenport"  abuts  it  on  the  west.  The  road  which 

was  paved  was  established  in  the  year  1838.  None  of 
7  the  plaintiffs  live  upon  the  land.    It  has  been,  and  is 

now,  used  by  tenants  who  have  rented  it  for  various 
purposes.  There  are  six  houses  upon  the  property.  About 
forty  acres  is  used  for  farming,  and  the  remainder  is  used  for 
lumber  yards,  a  part  of  it  for  a  stone  quarry,  and  some  of  it 
rented  for  the  purpose  of  erecting  an  ice  house  thereon. 
Another  part  is  rented  for  pasture,  and  still  another  for  a 
nursery.  The  main  street  leading  to  the  property  is  well 
lined  with  residences,  and  the  street  cars  run  within  a  block 
of  the  west  lina  At  least  one  electric  li^ht  is  placed  in  the 
road  after  it  enters  plaintiff's  property.  The  water  mains 
join  up  to  the  line  of  plaintiff's  land,  and  a  hydrant  is  on  one 
of  the  streets  close  to  the  line.  A  police  patrol  box  is  within 
one  block.  The  buildings  we  have  referred  to  are  occupied 
by  tenants  who  have  their  garden  si)ots,  but  except  as  stated, 
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the  land  is  not  used  for  agricultural  purposes.  In  the  case  of 
Farwell  v.  Manufacturing  Co,,  97  Iowa,  286,  we  had  occasion 
to  construe  the  sections  of  the  statute  now  under  considera- 
tion ;  and  we  there  held,  in  eflfect,  that  the  mere  temporary 
occupancy  and  use  of  the  land  for  agricultural  purposes,  when 
purchased  for  speculation,  with  intent  to  lay  out  into  lots  and 
sell  them,  is  not  a  good-faith  occupancy  for  agricultural  pur- 
poses. It  is  further  said :  "If,  however,  his  main  purpose  in 
making  the  purchase  of  this  land  was  to  use  it  for  ordinary 
agricultural  purposes,  and  so  far  as  it  has  been  thus  used  and 
occupied,  then  we  should  say  such  use  and  occupancy  had 
been,  and  was,  in  good  faith."  The  test  seems  to  be  the  pur- 
pose and  intent  of  the  owner.  With  this  in  view,  it  seems 
quite  clear  that  plaintiff's  use  and  occupancy  is  not  in  good 
faith  for  agricultural  or  horticultural  purposes.  See  Fulton 
V.  City  of  Davenport,  17  Iowa,  404 ;  Broohs  v.  Polk  County, 
52  Iowa,  460.  But  we  need  not  rest  our  conclusions  upon 
this  aspect  of  the  case  alone,  for  the  case  of  Farwell  v.  Man- 
ufacturing Co,,  supra,  holds,  in  express  terms,  that  a  special 
assessment  is  not  a  "tax  for  city  purposes,"  within  the  mean- 
ing of  the  statute  quoted. 

VI.  The  front-foot  rule  of  assessment  is  challenged, 
and  it  is  also  said  that,  as  the  assessments  are  not  limited  to 
the  benefits  conferred,  the  statute  is  unconstitutional.     We 

have  heretofore  approved  of  what  is  known  as  the 
8  "front-foot  rule  of  assessment,"  and  have  also  said  that 

the  expense  of  improving  streets  has  been  too  long 
imposed  upon  abutting  property,  without  regard  to  benefits, 
to  be  now  called  in  question.  Morrison  v.  Hershire,  32  Iowa, 
271 ;  City  of  Muscatine  v.  Chicago,  R.  /.  &  P.  Ry.  Co.,  88 
Iowa,  291.  See  Warren  v,  Henly,  31  Iowa,  31 ;  Oatch  v.  City 
of  Des  Moines,  63  Iowa,  718;  Eagle  Mfg.  Co.  v.  City  of 
Davenport,  101  Iowa,  493.  It  may  not  be  out  of  place  to  say 
that,  if  the  proposition  were  an  original  one,  the  writer,  and 
perhaps  other  members  of  the  court  as  now  constituted,  would 
be  strongly  inclined  to  the  view  that  such  assessments  can 
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only  be  justified  on  the  theory  of  benefits  conferred,  and  that 
when  there  is  no  benefit,  as  when  the  property  is  taken,  and  a 
balance  yet  remains  due,  such  balance  cannot  be  collected 
from  the  property  owner.  The  proposition  seems  to  be  fore- 
closed, however,  and  it  is  better,  perhaps,  that  it  be  not  dis- 
turbed. The  authorities  sustaining  the  front-foot  rule,  as 
well  as  those  opposed,  ^vill  be  found  collected  in  note  to  City 
of  Raleigh  v.  Peace,  110  X.  C.  32  (17  Law  Rep.  Ann.  330^  U 
S.  E.  Rep.  521). 

VII.  It  is  said  the  statutes  authorizing  the  assessment 
are  unconstitutional  and  void,  because  tliey  do  not  provide 
a  uniform  method  of  assessment,  because  thev  are  not  based 
upon  benefits  conferred,  and  because  no  notice  is  given  the 
property  owner  of  the  filing  of  the  assessment  plan.  These 
questions  have  all  heretofore  been  determined  by  this  court 
adversely  to  appellants'  contention,  and  need  not  be  further 
considered.  Dewey  v.  City  of  Des  Moines^  101  Iowa,  416; 
City  of  Burlington  v.  Quick,  47  Iowa,  226 ;  Farwell  i\  Manu- 
facturing Co.,  supra;  Ford  v.  Town  of  North  Des  Moines, 
80  Iowa,  626;  Amery  v.  City  of  Keokuk,  72  Iowa,  701. 

VIII.  We  now  come  to  the  real  issue  in  the  case,  and 
that  is,  did  the  city,  in  making  said  improvement,  incur  an 
indebtedness  in  excess  of  the  constitutional  limit  ?    And,  if  so, 

may  plaintiff  avail  himself  of  that  fact  in  this  pro- 
9  ceeding  ?    We  have  already  called  attention  to  the  fact 

that  the  citv  entered  into  a  contract  with  Flick  & 
Johnson  to  do  the  work,  in  which  it  agreed  to  pay  them  a 
fixed  and  definite  price.  The  promise  was  absolute,  and  pay- 
ments were  to  be  made  as  follows :  "Estimates  will  be  made 
by  the  board  of  public  works  monthly  during  the  progress 
of  the  work,  and  seventy-five  per  cent,  of  the  actual  amount 
of  work  done  according  tx)  such  estimates  will  be  paid  by  said 
city  to  the  said  second  party  monthly.  The  remaining 
twenty-five  per  cent,  will  be  retained  for  the  period  of  thirty 
days  after  the  acceptance  of  the  work,  and  at  the  expiration 
of  said  period  will  be  paid  to  said  second  party  by  said  city; 
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and  said  city  agrees  to  accept  or  reject  the  work  within  ninety 
<lays  after  the  completion  of  the  whole  work  provided  for  in 
this  contract."  Payments  were  made  from  time  to  time,  as 
agreed,  out  of  the  general  revenues  or  paving-fund  accoimt  of 
the  city,  and  at  the  time  the  assessment  was  levied  against 
plaintiff's  property  there  remained  due  the  contractors  but 
three  thousand  and  sixty-three  dollars  and  eighty-seven  cents. 
Bonds  had  been  authorized  or  issued  before  that  time,  as  wu 
have  stated ;  but  the  city  was  not  able  to  negotiate  them  until 
some  time  in  December  of  the  year  1896,  and  then  it  sold  but 
ten  thousand  dollars  of  the  amount  authorized.  These  bonds 
were  on  their  face  an  absolute  promise  to  pay,  but  they  bore 
this  condition :  ^*This  bond  is  payable  only  out  of  the  paving 
fund  created  by  the  collection  of  said  special  tax  [levied  on 
abutting  property],  and  said  fund  can  be  used  for  no  other 
purpose,  *  *  *  and  for  the  collection  and  pajTuent 
hereon  of  said  special  tax  the  full  faith  and  diligence  of  the 
<;ity  of  Davenport  is  hereby  irrevocably  pledged."  The  con- 
stitutional inhibition  relied  upon  by  appellants  is  as  follows : 
*'Xo  municipal  corporation  shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any  purpose  to  an  amount  in 
the  a^regate  exceeding  five  per  cent,  of  the  value  of  the 
taxable  property  within  such  corporation,  to  be  ascertained  by 
the  last  state  and  county  tax  lists  previous  to  the  incurring  of 
such  indebtedness."  Article  11,  section  3.  It  is  admitted 
that  the  city  was  indebted  to  the  full  limit  at  the  time  it  made 
its  contract  with  Flick  &  Johnson.  And  it  is  too  plain  for 
serious  dispute  that  the  contract  created  an  indebtedness  on 
the  part  of  the  city.  It  is  true  that  that  indebtedness  was 
largely  paid  before  the  assessment  was  made  against  plain- 
tiff's property,  but  it  also  appears  that  none  of  it  was  paid 
at  the  time  plaintiffs  commenced  their  suit.  The  bonds  to 
^hich  we  have  referred  also  constitute  a  debt,  but  as  thev  are 
payable  out  of  a  particular  fund,  viz. :  the  amount  to  be 
raised  from  the  assessment  upon  the  abutting  property  own- 
ers, it  is  likely  they  do  not  fall  within  tlie  constitutional  pro- 
hibition.   It  is  the  settled  rule  of  this  state  that,  where  the 
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money  to  be  paid  upon  contracts  is  provided  for  to  be  raised 
by  taxation  upon  some  fixed  and  definite  scheme,  such  con- 
tract is  not  within  the  prohibition.  City  of  Clinton  v.  Wair 
liher,  98  Iowa,  655 ;  Davis  v.  City  of  Des  Moines,  71  Iowa,. 
600 ;  Dively  v.  City  of  Cedar  Falls,  27  Iowa,  228 ;  Anderson 
V.  Insurance  Co.,  88  Iowa,  579 ;  Grant  v.  City  of  Davenport^ 
36  Iowa,  396.  Flick  &  Johnson  refused  to  take  bonds  iit 
excess  of  forty  per  cent,  of  the  contract  price,  and  never  in 
fact  took  any,  for  the  reason  that  the  city  paid  them  for  their 
work  from  time  to  time  as  stated.  The  cash  received  for  the 
ten  thousand  dollars  worth  of  bonds  was  turned  into  the 
treasurv  when  received,  and  at  the  time  of  the  trial  twenty 
thousand  dollars  more  of  the  bonds  had  been  delivered ;  but 
the  money  for  them  had  not  been  received,  as  we  understand 
it.  The  assessment  was  made  in  February,  1897,  during  the 
pendency  of  the  trial.  If  the  bonds  had  been  issued  imder 
the  provisions  of  section  6,  chapter  7,  of  the  Acts  of  the 
Twenty-fifth  General  Assembly  which  authorizes  the  issuanct- 
of  such  instruments  in  anticipation  of  the  deferred  payment 
of  taxes  levied  for  such  street  improvement,  to  meet  the  costs 
and  expenses  of  such  improvement,  we  would  entertain  ne 
doubt  of  their  validity.  But  such  is  not  the  case.  The  con- 
tractors were  paid  from  time  to  time,  as  we  have  seen,  and 
they  have  no  claim  upon  the  city,  except  as  to  the  balance 
due.  Their  claim  to  this  balance  is  absolute,  and  the  citv  can 
make  no  defense  thereto,  unless  it  be  that  the  debt  is  void 
because  exceeding  the  constitutional  limit.  The  real  facts 
seem  to  be  that  these  bonds  were  issued  for  the  purpose 
of  providing  the  city  with  funds  from  which  it  might 
re-imburse  itself  for  the  amounts  paid  out  to  the  contractors. 
These  amoimts  were  paid  under  a  contract  which  clearly 
created  an  indebtedness  on  the  part  of  the  city  which  was 
in  excess  of  the  constitutional  limit,  and  it  is  manifest  that 
bonds  cannot  be  issued  to  pay  an  illegal  and  unauthorized 
debt.  It  will  not  do  to  sav  that  monev  received  from  these 
bonds  is  to  be  paid  to  the  contractors  for  their  work.     They 
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have  been  paid  the  larger  part  of  their  claim,  and  all  pay- 
ments have  been  made  in  strict  accord  with  the  terms  of 
their  contract  with  the  city.  Appellees  insist  that  the  various 
provisions  of  the  law  with  reference  to  the  rights  of  contract- 
ors for  street  improvements  entered  into  this  contract  with 
Flick  &  Johnson,  and  that^  therefore,  no  liability  was  created. 
But  not  so,  we  think.  The  city  contracted  as  it  would  have- 
done  had  it  not  been  indebted  to  the  full  constitutional  limit. 
It  agreed  to  pay  a  specific  sum  at  a  stated  time,  and  recovery 
could  have  been  had  of  it  under  the  contract,  were  it  not  for 
the  constitutional  inhibition.  This  provision  of  the  constitu- 
tion was  made  to  prevent  just  such  contracts,  and,  were  we 
to  sustain  this  one,  it  would  follow  that  no  contract  would  be 
declared  invalid,  provided  the  city  had  the  means  at  some 
time  by  which  to  re-imburse  itself.  Moreover,  the  city  in  this 
case  did  not  understand  that  the  law  to  which  we  havo 
referred  entered  into  the  contract.  It  recognized  its  liability 
by  paying  the  contract  price  as  it  fell  due.  The  contractors 
were  unde^  no  obligation  to  accept  the  proceeds  of  the  bonds, 
nor  the  amount  derived  from  assessments.  That,  as  we  have 
seen,  they  declined  to  do.  Again,  if,  perchance,  the  amount 
realized  from  the  sale  of  the  bonds  or  from  the  special  assess- 
ments fell  below  the  contract  price,  who  was  to  bear  the  loss  ? 
Manifestly,  the  city.  The  amount  of  such  loss  would  cer* 
tainly  be  a  debt  of  the  city,  and  therefore  illegal.  Suppose 
the  bonds  had  sold  at  a  discount  of,  say,  10  per  cent,  and 
that  they  were  issued  for  the  exact  amount  of  the  cost  of  the 
improvement,  which,  we  remark  parenthetically,  cannot  be 
done  (see  section  6,  chapter  7,  Acts  Twenty-fifth  General 
Assembly),  under  the  facts  disclosed  by  the  record,  who  would 
bear  the  loss  ?  Manifestly,  tlie  city.  Or  let  us  surmise  that 
the  amount  derived  from  the  special  assessments  would  not 
pay  the  cost  of  the  improvement ;  where  would  the  loss  fall  ? 
The  answer  is  clear. 

To  sum  up  the  mIioIc  matter,  it  seems  to  us  that  the 
bonds  and  the  special  assessments  levied  by  the  city  are  not 
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for  the  purpose  of  paying  the  contractors  for  their  improve* 
inent, — ^they  have  been  paid  the  larger  part  of  that,  and  hold 
the  city  for  the  remainder, — ^but  to  enable  the  city  to 
re-imburse  itself  for  money  paid  out  to  reduce  its  liabilty  on 
the  contract  with  Flick  &  Johnson.  This  is  not  pursuing  a 
shadow.  It  goes  to  the  substance  of  the  transaction.  It  is 
not  a  mere  matter  of  form,  but  a  material  distinction,  which 
seems  very  clear  to  us  when  we  consider  the  real  nature  of 
the  transaction.  It  is  said  that  the  city  will  have  the  funds 
with  which  to  pay  the  bonds  when  they  mature,  derived  from 
the  special  assessments  made  upon  the  abutting  property. 
This  is,  no  doubt,  trua  But  the  money  will  not  be  paid  out 
in  satisfaction  of  indebtedness  for  the  work.  It  will  be  taken 
by  the  treasurer,  and  used  to  pay  warrants  drawn  for  some 
other  city  indebtedness.  The  debt  to  Flick  &  Johnson  will 
by  that  time  have  been  fully  paid.  So  that  the  bonds  are 
issued  to  pay  an  indebtedness  exceeding  the  constitutional 
limit,  and  the  trial  court  should  have  declared  the  contract 
void,  the  bonds  illegal,  and  the  assessment  of  no  force.  It 
should  not  be  forgotten  that  this  suit  was  commenced  to  can- 
<;el  the  contract.  It  was  brought  before  any  great  amount  of 
work  was  done,  and  before  any  of  the  bonds  had  been  sold 
or  the  assessments  levied.  If  the  case  stood  on  the  Flick  & 
Johnson  contract  alone,  there  is  no  doubt  that  a  court  of 
•equity  should  decree  its  cancellation.  How,  then,  can  the 
fact  that  the  bonds  have  been  issued  and  partly  sold,  and  an 
assessment  made,  cure  the  illegality?  The  trial  court  was 
•evidently  of  opinion  that  the  debt  was  at  no  time  an  obligation 
of  the  city ;  that  the  form  of  the  contract  was  immaterial,  pro- 
vided the  amount  of  money  called  for  thereby  could  eventu- 
ally be  raised  by  assessment.  We  cannot  agree  to  this  propo- 
sition. The  form  of  the  contract  goes  to  the  very  essence  of 
the  controversy,  and  we  have  seen  how,  under  some  circum- 
stances, the  amount  called  for  thereby  could  not  be  raised  by 
the  city  in  time  to  meet  its  obligations.  It  is,  no  doubt,  true, 
as  claimed  bj'  appellees,  that  a  municipal  corporation  may 
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assume  an  obligation  to  pay  money,  without  incurring  a  debt, 
in  a  constitutional  sense,  if  payment  can  and  is  to  be  made 
from  the  current  revenues  of  the  city.     Grant  v.  City  of 
Davenport,  supra,  and  Tuttle  v.  Polk,  92  Iowa,  433.    But  in 
the  case  before  us  the  citv  did  not  have  funds  which  it  could 
lawfully  use  to  meet  the  payments  as  they  fell  due  under  its 
contract  with  Flick  &  Johnson.     Had  it  succeeded  in  nego- 
tiating its  bonds,  it  might  have  paid  six-sevenths  thereof.  But 
the  contractors  were  not  obliged  to  wait  for  this  negotiation. 
They  proceeded  with  the  work,  and  demanded  and  received 
their  money  as  it  fell  due.     There  was  no  power  reserved  in 
the  city  to  stop  the  work,  or  to  defer  payments  therefor.    It 
was  obliged  to  pay  at  a  certain  time,  without  qualification  or 
condition.    And  herein  lies  the  vice  of  the  contract.    Again, 
it  is  said  that,  if  the  city  can  pay  its  creditor  from  any  fund 
which    it   may   lawfully    use,    then    the    contract    is    good. 
This  is,  no  doubt,  true.     But  this  proposition  presupposes 
two  elements  which  are  entirely  wanting  in  this  case.    When 
the  payments  matured  under  the  contract  the  city  did  not. 
have  the  money  which  it  could  lawfully  use  to  meet  them; 
and,  second,  it  did  not  meet  them  with  money  derived  for  the- 
purpose  of  paying  these  obligations.     It  will  not  do  to  say 
that  the  test  is  the  condition  at  the  time  of  the  hearing  of  the 
case.     The  real  test  is,  we  think,  what  is  the  condition  at  the 
time  the  indebtedness  is  created.    Is  it  a  liability  which  the 
city  can  meet  from  its  current  funds,  or  from  a  special  fund 
derived  for  that  purpose?     This  is  the  crucial  test,  as  we 
understand  it.     Tried  by  this  test,  it  is  clear  that  the  city 
incurred  a  liability  which  was  in  excess  of  the  constitutional 
limit.    As  further  demonstrating  the  soundness  of  this  posi- 
tion, it  may  be  said  that  the  money  used  to  pay  the  contract- 
ors was  taken  out  of  what  is  called   the   "Paving  Fund 
Account;"  that  is  to  say,  from  money  raised  by  assessment 
upon  other  pieces  of  property,  which  was  a  trust  fund,  and 
could  not  lawfully  be  used  for  that  purposa    And  it  further 
appears  that,  after  crediting  this  fund  with  the  proceeds  of 
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the  sale  of  the  improvement  bonds  issued  in  this  case,  a  large 
deficit  remains,  which  must  be  raised  from  some  other 
source.  Surely  a  debt  has  been  created  against  the 
city  which  the  constitution  was  intended  to  prohibit.  In  the 
•case  of  Water  Co.  v,  Woodard,  49  Iowa,  58,  Mr.  Justice 
Seevers,  speaking  for  the  court,  said :  **If  a  present  indebted- 
ness is  incurred  or  obligation  assumed  which,  without  further 
Action  on  the  part  of  the  city,  have  the  effect  to  create  au 
indebtedness  at  some  future  day,  such  are  within  the  inhi- 
bition of  the  constitution.  *  *  *  The  obligation  of  tho 
city  is  to  levy  the  tax,  and  see  that  the  amount  collected  is 
-applied  to  the  specific  purposes.  If  the  special  fund  legally 
provided  is  not  sufficient,  then  it  may  be  well  said  the  defi- 
ciency is  not  payable  by  the  city,  and  it  is  difficult  to  conceive 
that  there  can  be  such  a  thing  as  a  debt  which  is  never  to  be 
paid.  No  burden  is  created  thereby,  and  there  cannot  be  such 
an  indebtedness.  In  a  constitutional  sense,  the  prohibited 
indebtedness  must  be  the  burden,  and  payable  by  the  city 
from  funds  which  could  not  constitutionally  be  appropriated 
to  that  purpose.  Whether  the  fund  legally  provided  will  be 
^sufficient  for  the  designated  purpose,  we  have  no  means  of 
knowing.  Nor  is  this  regarded  as  material,  if  no  other 
charge  is  created  on  the  city  by  the  ordinance."  From  this 
quotation  we  are  able  to  gather  the  true  rule.  If  the  city 
obligates  itself  to  pay,  no  matter  what  its  revenues  from  spe- 
cial assessments,  a  debt  is  created,  which  falls  within  the  con- 
stitutional inhibition.  If,  however,  it  simply  appropriates  a 
part  of  its  revenues,  and  pledges  them  to  the  payment  of 
the  obligation,  or  if  it  simply  undertakes,  as  trustee  or  agent, 
to  collect  these  assessments  and  apply  them  upon  the  work, 
without  liability  on  its  part  for  anything  further,  then  no 
debt  is  created.  Or,  if  it  appears  that  it  has  on  hand  at  the 
time  the  debt  is  created,  a  sufficient  fund  to  meet  the  indebt- 
edness, or  if  the  debt  is  payable  in  installments,  and  it  has 
enough  in  its  hands  at  the  time  the  installments  mature  to  pay 
them,  then  there  is  no  debt  in  a  constitutional  sense.     See, 
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as  sustaining  our  conclusion,  City  of  Council  Bluffs  v.  Stew- 
art, 51  Iowa,  385 ;  Quill  v.  City  of  Indianapolis,  124  Ind. 
292  (23  K  E.  Rep.  788) ;  Fowler  v.  City  of  Superior,  85 
Wis.  411  (54  K  W.  Rep.  800) ;  City  of  Springfield  v. 
Edwards,  84  111.  626 ;  City  of  Valparaiso  v.  Gardner,  97  Ind. 
1;  People  v.  May,  9  Colo.  404  (12  Pac.  Rep.  838)  ;  Law  v. 
People,  87  111.  385 ;  State  v.  Commissioners^  37  Ohio  St.  526 ; 
4Jity  of  La  Porte  v.  Oamewell  Fire-Alarm  Tel.  Co,,  146  Ind. 
Sup.  466  (45  X.  E.  Rep.  588). 

The  contract  being  void,  the  bonds  issued  and  the  assess- 
ments levied  to  procure  funds  with  which  the  city  might 
Te-imburse  itself  are  also  invalid,  and  should  have  been  so 
declared  by  the  district  court. — ^Reversed. 

Waterman,  J.,  taking  no  part. 


The  Rex  Lumber  Company,  Appellant,  v.  W.  B.  Reed, 

Treasurer,  et  al. 

Constitotlonal  Law:  title  of  statute.  The  title  of  an  act  (Acts 
Twenty-fourth  General  Assembly,  chapter  35),  "An  act  to  amend 
section  858  ♦  ♦  •  of  the  Code,  relating  to  the  lien  of  taxes  between 
Tender  and  yendee,"  which  section  made  taxes  on  real  estate,  as 
between  vendor  and  purchaser,  a  lien  on  the  real  estate  on  and 
after  the  last  day  of  each  year,  is  not  sufficient  to  support  a  pro- 
vision to  aid  in  collection  of  taxes,  that  where  a  stock  of  goods  is 
sold  in  bulk  after  assessment  thereof  for  taxes,  and  before  the  tax 
becomes  due,  the  auditor  shall,  on  notice,  change  the  name  as  to 
the  owner,  and  any  such  tax  shall  be  collectible  against  such  pur- 
xihaser  as  though  the  property  had  been  assessed  in  his  name. 
Such  title  does  not  indicate  that  additional  means  of  collection 
are  given  to  public  officers,  though  the  statute,  in  fact,  does  this. 

Appeal  from  Pottawattamie  District  Court, — Hon.  Walteu 

I.  Smith,  Judge. 

Saturday,  December  17,  1898. 

Action  in  equity  to  enjoin  the  collection  of  a  personal 
property  tax.  There  was  a  hearing  on  the  merits,  and  a  judg- 
ment in  favor  of  the  defendants  for  costs.  The  plaintiff 
appeals. — Reversed, 


107  ini 
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Ross  &  Ross  and  Emmet  Tinley  for  appellant. 
C.  G,  Saunders  for  appellees. 

EoBiNsoN,  J. — The  plaintiff  is  the  owner  of  a  stock  of 
lumber,  coal  and  lime  in  the  city  of  Council  Bluffs,  and  the 
defendants  are  the  treasurer  and  auditor  of  Pottawattamie 
county.  During  the  year  1893,  and  until  the  twenty-second 
day  of  March,  1894,  the  Council  Bluffs  Lumber  Company 
owned  a  stock  of  lumber  and  carried  on  a  lumber  business  in 
Council  Bluffs,  and  on  the  date  last  named  sold  it  to  C.  S. 
Eex  and  George  B.  Kex.  On  the  same  day  they  transferred  it 
to  the  plaintiff.  Since  that  time  the  plaintiff  has  carried  on 
a  lumber  business  in  Council  Bluffs,  selling  from  and  adding 
to  the  stock  from  time  to  time,  until  at  the  time  of  the  trial 
in  the  district  court  but  a  small  part  of  the  original  stock  pur- 
chased in  !March,  1894,  remained  in  the  vard.  WTiile  the 
Council  Bhiffs  Lumber  Company  owned  the  stock,  it  was 
assessed  to  that  company  for  the  taxes  of  the  years  1893  and 
1894.  The  taxes  for  the  year  first  named  were  levied  against 
the  company,  to  the  amount  of  one  hundred  and  ninety-one 
dollars  and  seventy-two  cents ;  and  the  defendants  propose  to 
so  change  the  recitals  in  the  tax  list  and  tax  records  of  their 
respective  offices  as  to  show  that  the  tax  of  1894,  which 
amounts  to  one  hundred  and  forty-five  dollars  and  twelve 
cents,  is  a  personal  charge  against  the  plaintiff.  The  taxes 
for  both  years  are  wholly  unpaid,  and  the  defendants  claim 
that  the  property  in  the  liunber  yard  of  the  plaintiff  is  subject 
to  seizure  for  their  payment  The  plaintiff  asks  that  the 
defendants  be  restrained  from  interfering  with  its  property 
for  the  taxes  specified,  and  from  so  changing  the  records  of 
their  respective  offices  as  to  charge  those  taxes  to  the  plaintiff^ 
and  for  general  equitable  relief. 

I.  Prior  to  the  year  1892  taxes  w^ere  not  liens  on  per- 
sonal property  in  this  state.  In  that  year  the  general  assembly 
amended  section  853  of  the  Code  of  1873  by  adding  thereto 
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the  following:  "And  when  a  merchant  or  other  person 
assessed  with  personal  property  only,  shall  sell  or  transfer  in 
bulk  any  stock  of  goods  or  merchandise,  after  the  taxes  thereon 
have  become  payable  and  remaining  unpaid,  all  such  unpaid 
taxes  shall  become  a  lien  upon  such  personal  property  in  the 
possession  or  under  the  control  of  such  purchaser  or  vendee ; 
and  when  any  such  transfer  occurs  after  the  assessment  and 
before  any  such  tax  becomes  due  and  can  be  paid,  the  auditor 
shall,  upon  notice  being  given  to  him,  change  the  name  as  to 
the  owner,  and  any  such  tax  shall  be  collectible  against  such 
owner,  purchaser  or  vendee,  the  same  as  if  such  personal  prop- 
erty had  been  assessed  in  his  or  her  name."  Acts  Twenty- 
fourth  General  Assembly,  chapter  35.  The  title  of  that  act  is 
as  follows :  "An  act  to  amend  section  853,  chapter  1,  title  6 
of  the  Code,  relating  to  the  lien  of  taxes  between  the  vendor 
and  vendee."  The  plaintiff  contends  that  the  act  embraces 
two  subjects,  neither  of  which  is  expressed  in  the  title ;  that  it 
is  repugnant  to  section  29  of  article  3  of  the  constitution  of 
this  state,  and  is  therefore  void.  That  section  is  as  follows : 
"Every  act  shall  embrace  but  one  subject,  and  matter  properly 
connected  therewith ;  which  subject  shall  be  expressed  in  the 
title.  But  if  any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall  be  void  only 
as  to  so  much  thereof  as  shall  not  be  expressed  in  the  title." 
It  is  urged  that  the  title  in  question  fails  to  express  the  subject 
of  the  act,  in  that  the  title  imports  that  existing  liens  are  to 
be  regulated,  and  the  act  is  not  regulative,  but  creative,  author- 
izing for  the  first  time  a  lien  on  personal  property  in  the 
hands  of  a  vendee,  and  imposing  upon  him  a  personal  liability 
for  taxes  accruing  after,  but  levied  upon  an  assessment  made 
before,  the  purchase.  It  was  said  in  State  v.  County  Judge, 
2  Iowa,  280,  of  the  constitutional  provision  quoted,  that  its 
intent  was  to  "prevent  the  union  in  the  same  act  of  incongru- 
ous matter,  and  of  objects  having  no  connection,  no  relation. 
And  with  this  it  was  designed  to  prevent  surprise  in  legislation 
by  having  matter  of  one  nature  embraced  in  a  bill  whose  title 
Vol.  1071a— 8 
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expressed  another.    It  is  manifest,  however,  that  there  must 
be  some  limit  to  the  division  of  the  matter  into  separate  bills 
or  acts.    It  cannot  be  held  with  reason  that  each  thought  or 
step  towards  the  accomplishment  of  an  end  or  object  should 
be  embodied  in  a  separate  act"     The  subject  of  an  act  is 
required  to  be  expressed  in  the  title  only  by  the  use  of  gen- 
eral terms.    State  v.  Forkner,  94  Iowa,  1.    In  ^Y^lUamson  v. 
City  of  Keohuk,  44  Iowa,  88,  an  act  entitled  ^^An  act  to 
amend  the  charter  of  the  city  of  Keokuk"  was  held  sufficient 
to  express  the  subject-matter  of  the  first  eight  sections  of  the 
act,  although  they  related  to  the  extension  of  boundaries,  the 
election,  term  of  office,  and  duties  of  aldermen,  the  exclusive 
right  to  make  wharves,  the  filling  of  vacant  offices,  the  estab- 
lishing of  a  recorder's  court,  the  election  and  qualification  of 
a  recorder,  and  his  compensation,  but  insufficient  as  to  a  sec- 
tion which  purported  to  legalize  an  election.    It  is  immaterial 
that  an  act  contains  a  large  number  of  provisions,  if  all  are 
included  in  the  subject  expressed  in  the  title,  or  are  properly 
connected  with  it     State  v,  Shroeder,  61  Iowa,  197.     In 
McAunich  v.  Railroad  Co,^  20  Iowa,  338,  the  title  of  an  act 
considered  was,  "An  act  in  relation  to  the  duties  of  railroad 
companies,"  and  was  held  sufficient  to  include  the  subject  of 
liability  on  the  part  of  the  companies  for  negligence  of  their 
agents  and  other  employes.    Is  the  act  in  question  within  the 
general  rules  which  governed  the  cases  cited  ?     The  title  of 
the  act  describes  it  as  an  act  to  amend  section  853  of  the  Code 
of  1873.    That  section  as  amended  was  as  follows :    "All  taxes 
upon  real  estate  shall,  as  between  vendor  and  purchaser, 
become  a  lien  upon  such  real  estate  on  and  after  the  thirty- 
first  day  of  December  in  each  year."    Acts  Twenty-first  Gen- 
eral Assembly,  chapter  133.     The  purpose  of  the  section  was 
to  make  taxes  upon  real  estate  a  lien  thereon  from  the  date 
named,  "as  between  vendor  and  purchaser"  only,  and  not 
to  provide  additional  means  for  their  collection  by  the  officers 
charged  with  that  duty.    If  real  estate  was  sold  before  the  date 
specified,  the  vendor,  under  that  provision,  was  not  liable  to 
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the  vendee  for  the  payment  of  the  taxes,  although  his  con- 
tract or  deed  contained  a  covenant  and  warranty  against 
incumbrances.  Sachett  v.  Osbom,  26  Iowa,  146 ;  Baldwin  v. 
Mayne,  42  Iowa,  131.  The  making  of  taxes  a  lien  on  real 
estate  for  the  benefit  of  the  state,  corporations,  and  others 
entitled  thereto,  was  accomplished  by  section  865  of  the  Code 
of  1873,  which  made  taxes  upon  real  estate  "a  perpetual  lien 
thereon  against  all  persons  except  the  United  States  and  this 
state,"  and  also  made  taxes  due  from  any  person  upon  per- 
sonal property  a  lien  upon  any  real  property  he  owned,  or  to 
which  he  should  acquire  title,  and  authorized  the  county  treas- 
urer to  collect  delinquent  taxes  by  the  sale  of  any  property 
upon  which  they  were  levied,  or  any  other  personal  or  real 
property  belonging  to  the  person  to  whom  the  taxes  were 
assessed.  The  statute  in  controversy  was  germane  to  that 
section.  It  did  not  purport  to  fix  the  date  when  taxes  on  a 
stock  of  goods  and  merchandise  sold  in  bulk  should  become  a 
lien  thereon  as  between  the  seller  and  purchaser,  nor  to  estab- 
lish and  define  their  rights  and  liabilities  as  between  them- 
selves. The  obvious  purpose  of  so  much  of  the  act  as  relates  to 
taxes  which  were  due  at  the  time  the  stock  was  sold  or  trans- 
ferred was  to  afford  means  to  aid  in  the  collection  of  taxes 
levied  on  account  of  the  stock ;  and  we  think  that  the  portion 
•yi  the  act  which  related  to  such  property  transferred  after  the 
assessment  was  made,  but  before  the  taxes  became  due,  includ- 
ing the  provision  that  the  auditor  should  upon  notice  of  the 
transfer  being  given  him,  "change  the  name  as  to  the  owner," 
was  primarily  designed  to  accomplish  the  same  purpose.  Sec- 
tion 812  of  the  Code  of  1873  provided  that  personal  property 
should  be  "listed  and  asseesed  each  year  in  the  name  of  the 
owner  thereof  on  the  first  day  of  January,"  except  moneys 
and  credits  of  associations  and  others  specified.  The  act 
in  question  did  not  contemplate  original  assessments,  nor  in 
terms  release  the  one  who  sold  or  transferred  in  bulk  a  stock 
of  goods  or  merchandise  after  it  had  been  assessed,  but  before 
the  taxes  thereon  became  due,  from  liability  for  the  taxes. 
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Whether  the  act,  had  it  been  valid,  would  have  had  that  effect, 
we  need  not  determine,  for  the  reason  that  such  a  result,  if 
authorized,  was  merely  incidental  to  the  object  which  the 
act  was  really  designed  to  accomplish. 

It  is  said  that  sections  853  and  865  must  be  construed 
together ;  that  the  latter  provided  for  liens  on  real  property  of 
personal  property  taxes,  while  the  former  fixed  the  date  when 
the  lien  should  become  effective  as  between  the  vendor  and 
vendee.  But,  as  already  indicated,  we  think  the  purposes  of 
the  two  sections  entirely  different,  although  both  relate  to 
liens  of  taxes  on  real  estate.  The  title  of  the  act  in  question 
directed  attention  to  the  subject  of  the  lien  of  taxes  as  between 
vendor  and  vendee,  and  perhaps  was  sufficient  to  include  pro- 
visions making  taxes  on  stocks  of  goods  and  merchandise  sold 
in  bulk  a  charge  or  lien  upon  the  stock  in  the  hands  of  the 
purchaser,  for  the  purpose  of  fixing  the  rights  and  liabilities 
of  the  parties  to  the  sale ;  but  no  one  would  have  inferred  from 
reading  the  title  and  the  section  which  it  specified  that  it  was- 
the  purpose  of  the  act  to  give  to  public  officers  additional 
means  for  the  collection  of  taxes  levied  on  account  of  such 
property,  nor  that  the  act  had  any  reference  to  that  subject. 
Therefore,  we  are  forced  to  conclude  that  the  title  of  the  act 
does  not  express  its  subject,  and  that  the  act,  for  that  reason,  is- 
in  conflict  with  the  constitution,  and  void.  As  tending  to  sus- 
tain this  conclusion,  see  Town  of  Cantril  v,  Sanier,  59  Iowa, 
26;  Ilenkle  i\  Town  of  Keotu,  68  Iowa,  334;  Fish  v.  Stock- 
dale,  111  Mich.  46  (69  X.  W.  Rep.  92) ;  City  of  Lansing  v. 
Board  of  State  Auditors,  111  Mich.  327  (69  X.  W.  Rep. 
723)  ;  West  Point  W,  P.  £  L.  Imp.  Co.  i\  State,  49  Xeb.  218 
(68  X.  W.  Rep.  507)  ;  Trumble  v.  Trumble,  37  Xeb.  340  (55- 
X.  W.  Rep.  869). 

We  find  it  unnecessary  to  consider  other  questions  pre- 
sented in  argument.  For  the  reasons  shown,  the  judgment  of 
the  district  court  is  reversed. 
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In  the  Matter  of  the  Estate  of  Frank  C.  Stewart, 
Deceased,  Hemsted  axd  Everson,  Appellants,  v. 

John  L.  Ferry,  et  al. 

Will  Contest:  stanqino  of  executor  bkfore  probate.  Execu- 
tors named  in  a  will,  but  who  are  not  heirs,  or  otherwise  interested 
in  the  will,  cannot,  under  Code,  section  8459,  authorizing  actions 
by  trustees  of  an  express  trust  for  the  benefit  of  the  cestui  que 
trust  or  otherwise,  contest  probate  of  the  codicil  revoking  their 
appointment  and  appointing  others. 

Appeal  from  Pottawattamie  District  Court, — Hon.  X.  W. 

jMaoy,  Judge. 

Saturday^  December  17,  1898. 

One  Frank  C.  Stewart  died,  leaving  an  instrument  pur- 
porting to  be  his  last  will.  It  consisted  of  an  original  docu- 
ment and  one  codicil.  In  the  original  will  the  appellants, 
Hemsted  and  Everson,  were  named  as  executors ;  in  the  codicil 
this  appointment  of  executors  was  revoked,  and  one  S.  C. 
Campbell  was  named  to  fill  the  place.  After  testator's  death, 
Campbell,  who  had  the  custody  of  the  will,  offered  it  for  pro- 
bate, and  the  twenty-fifth  day  of  November,  1896,  was  fixed 
for  the  hearing.  On  the  twenty-fourth  day  of  that  month, 
appellants  appeared  and  filed  a  petition  asking  for  the  probate 
of  the  original  will,  and  also  objecting  to  the  probate  of  the 
codicil,  on  the  ground  of  want  of  mental  capacity  in  the 
testator  at  the  time  of  its  execution.  Appellants  are  strangers 
to  the  estate ;  that  is,  they  are  neither  heirs  of  the  deceased, 
nor  are  they  interested  imder  the  will,  except  that  they  are 
named  as  executors.  The  court  entered  an  order  probating 
both  will  and  codicil,  and  from  this  order,  in  relation  to  the 
codicil,  Hemsted  and  Everson  appeal. — Affirmed, 
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Benjamin  &  Preston  for  appellants. 
Frank  Shinn  for  appellees. 

Wateeman,  J. — But  a  single  question  is  presented  by  the 
record,  and  that  is  as  to  the  standing  appellants  have  to 
urge  any  objection  to  the  order  of  probate.    We  have  no  stat* 
ute  defining  the  qualifications  of  those  who  may  contest  the 
probate  of  a  will,  but  we  understand  the  general  rule  to  be 
that  such  action  can  be  taken  only  by  one  who  would  have  a 
beneficial  interest  in  the  estate,  if  there  was  no  such  will. 
This  rule  has  received  our  express  recognition  heretofore  in 
Kostehcky  v,  Scherhart,  99  Iowa,  120.     See,  also,  In  re 
Langevins  Will  45  Minn.  429  (47  K  W.  Kep.  1133)  ;  Reid 
V  Vanderheyden,  5  Cow.  719;  Meyer  v,  Fogg,  7  Fla.  292. 
The  fact  that  an  executor  is  to  receive  compensation  out  of  the 
estate  cannot  be  said  to  give  him  an  interest  therein,  for  he 
gets  this  only  in  return  for  services  rendered.    He  is  expected 
to  give  full  value  therefor.    It  is  claimed,  however,  by  appel- 
lants, that  an  executor  has,  by  virtue  of  his  office,  a  property 
interest  in  the  personal  estate.     Any  such  interest  is  a  mere 
naked  trust  upon  which  no  such  right  as  that  here  claimed 
can  be  predicated.     An  executor,  as  such,  unlike  a  trustee, 
whose  office  is  created  by  the  will,  is  clothed  with  no  discretion. 
His  duties  and  authority,  fixed  by  law,  make  him  but  a  chan- 
nel through  which  the  property  passes  to  those  entitled  by 
the  terms  of  the  instrument.    It  has  been  held  that  an  execu- 
tor, even  when  he  is  given  a  legacy,  cannot  be  said  to  be  inter- 
ested in  the  estate,  since  he  is  expected  to  render  services  for 
what  he  receives.    Reeve  v,  Crosby,  3  Kedf.  Sur.  74.     The 
supreme  court  of  California  has  decided  that  the  public 
administrator  provided  for  under  the  law  of  that  state  has  no 
such  interest  as  w^ill  entitle  him  to  contest  a  will.    In  re  Hick- 
man's  Estate,  101  Cal.  609  (36  Pac.  Eep.  118) ;  In  re  San- 
horn's  Estate,  98  Cal.  103  (32  Pac.  Eep.  865).    Yet,  if  the 
will  had  been  set  aside,  upon  such  administrator  would  have 
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devolved  the  trust  duty  of  distributing  the  estate.  While 
an  executor  derives  his  authority  from  the  will,  and  not  from 
the  court,  and  though  there  are  some  acts  which  he  may  per- 
form before  probate  of  the  instrument,  yet  there  are  many 
others  which  he  cannot  legally  do  until  letters  have  issued. 
See  cases  cited  in  8  Enc.  PI.  &  Prac.  654.  The  probate  of 
the  will  furnishes  the  evidence  of  his  authority.  Until  that  is 
had,  it  is  not  known  whether  he  is  qualified  to  act.  It  would  be 
most  unjust  to  give  him  the  right  before  he  is  confirmed,  to 
involve  the  estate  in  litigation  at  the  expense  of  the  devisees 
and  legatees,  and  against  their  wishes,  as  is  the  case  here.  Noi 
do  we  think  there  is  any  foundation  for  the  contention  that 
the  appellants  have  any  right  to  maintain  this  proceeding  as 
trustees  of  an  express  trust,  under  section  3459  of  the  Code. 
This  is  not  an  action  by  trustees  for  the  benefit  of  the  cestuis 
que  trust,  but  is  rather  in  the  nature  of  a  proceeding  against 
the  creator  of  the  trust  to  test  his  right  to  revoke  it. 

II.  Another  ground  set  up  by  appellants  is  that  it 
being  their  duty,  as  custodians  of  the  will,  to  offer  it  for  pro- 
bate, the  right  attaches  to  take  all  necessary  steps  to  secure  a 
proper  order  of  court.  The  record  shows  that  they  were  not 
the  custodians  of  the  will,  and  that  they  did  not  offer  it  for 
probate,  but  that  they  intervened  in  proceedings  begun  by 
others.  But,  if  the  facts  were  as  claimed,  it  would  be  their 
duty  to  offer  the  whole  will  for  probate,  and  not  a  part  only. 
The  codicil  makes  no  further  substantial  change  in  the  disposi- 
tion of  the  estate  than  to  reduce  the  cost  of  a  monument  for 
testator.  Xo  one,  aside  from  these  appellants,  objects  to  its 
probate.  Notwithstanding  counsel's  claim  that  appellants  are 
acting  here  through  disinterested  motives,  and  from  a  high 
sense  of  duty  alone,  we  must  say  that,  outside  of  this  assertion, 
we  find  nothing  in  the  record  that  tends  to  so  show. 

III.  One  of  the  legatees  under  the  will  joined  appel- 
lants in  asking  that  the  original  will  be  admitted  to  probate, 
but  she  did  not  unite  in  contesting  probate  of  the  codicil,  nor 
does  she  appeal.  Nothing  can  be  claimed  by  appellants,  there- 
fore, from  the  part  she  took. 
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IV.  Having  no  standing  in  court,  appellants  can- 
not be  heard  to  object  to  any  action  of  the  trial  court;  and 
we  need  not  notice  the  further  questions  raised,  other  than  to 
say  that  the  motion  to  tax  the  costs  of  the  amended  abstract  to 
appellees  will  be  overruled. — Affirmed. 


^j^-'-^i  In  the  Matter  of  the  Probate  of  the  Will  of  M.  J. 

^      ^  Fallon^  Deceased,   D.   D.   Murphy^   Proponent, 

Against    Noah    Fallon,    Contestant, 

Appellant. 

Will  Contest:  right  op  widow  to  make.  Testator  gave  his  widow 
one-third  of  his  estate  in  lieu  of  her  distributive  share,  certain  per- 
sonal property  to  his  mother  and  the  residue  to  a  child  of  his  and 
of  said  widow.  The  executor  was  given  the  management  of  the 
child's  property  and  the  will  provided  that  in  case  of  its  death 
before  majority  that  its  share  should  then  go  to  the  testator's  sis- 
ters. Held,  as  the  widow  could  obtain  her  lawful  share  of  the 
estate  in  spite  of  any  will,  she  had  no  need  to  set  any  will  aside 
and  had  no  standing  to  contest  though  she  instead  of  testator's 
sisters  might  by  possibility  have  been  the  heir  of  her  child  if  there 
were  no  will  and  though  she  might,  were  there  no  will,  have  been 
entitled  to  administer  on  the  estate. 

Appeal  from  Clayton  District  Court, — Hon.  A.  N.  Hobson, 

Judge. 

Saturday,  December  17,  1898. 

Proceedings  for  the  probate  of  the  will  of  M.  J.  Fallon, 
deceased.  The  widow  of  the  decedent  filed  objections  to  the 
will,  but  she  was  held  not  to  have  such  an  interest  in  the  estate 
as  to  be  entitled  to  contest  the  will.  From  that  holding  she 
appeals. — Affirmed. 

James  0.  Crosby  for  appellant. 

J,  E,  Corlett  and  D,  D.  Murphy  for  appellee. 

Robinson,  J. — In  April,  1897,  an  instrument  in  writing 
which  purported  to  be  the  last  will  and  testament  of  Michael  J. 
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Fallon,  deceased,  was  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Clayton  county,  for  probate,  by  D.  D. 
Murphy,  who  was  named  therein  as  executor.  The  will  gave 
to  the  widow  of  the  testator  one-third  of  his  estate,  in  lieu  of 
her  distributive  share  therein ;  to  the  mother  of  the  testator, 
his  watch,  clothing,  violin,  and  property  described  as  "other 
things  personal,  of  my  own,  and  things  received  from  her ;" 
and  to  his  child,  Sarah  Marie  Fallon,  the  remainder  of  the 
estate.  The  will  further  provided  that  the  executor  should 
have  possession  and  control  of  the  property  given  to  the  child, 
and  invest  it  for  her  use  until  she  should  become  of  age,  when 
it  was  to  be  delivered  to  her ;  but,  in  case  of  her  death  before 
attaining  her  majority,  the  share  set  apart  for  her  was  to  go 
to  four  sisters  of  the  testator,  who  were  named.  The  widow 
of  the  testator  objected  to  the  will  on  the  alleged  ground  that 
when  it  was  made  the  testator  was  of  unsound  mind,  and 
incapable  of  making  a  will.  We  are  required  to  determine 
whether  she  had  such  an  interest  in  the  estate  of  the  decedent 
as  entitled  her  to  contest  the  will. 

I.  Section  2452  of  the  Code  of  1873,  under  which  the 
question  before  us  arose,  is  as  follows:  "The  widow's  share 
cannot  be  affected  by  any  will  of  her  husband,  unless  she  con- 
sents thereto  within  six  months  after  notice  to  her  of  the  pro- 
visions of  the  will  by  other  parties  interested  in  the  estate, 
which  consent  shall  be  entered  on  the  proper  records  of  the 
circuit  [district]  court."  Under  this  provision  the  widow  was 
entitled  to  the  share  of  the  estate  of  her  husband  which  she 
would  have  had  in  case  he  had  died  intestate;  and  that  is  true 
of  the  property  bequeathed  to  the  mother  of  the  decedent,  as 
well  as  of  the  remainder  of  the  estate.  Therefore,  it  was  not 
necessary  for  her  to  have  the  will  set  aside,  in  order  to  obtain 
the  share  of  the  estate  which  the  law  gave  her.  That  is  not 
denied,  but  it  is  said  that,  if  the  will  is  established,  she  will  be 
compelled  to  resort  to  another  action  in  order  to  obtain  the 
proi)erty  to  which  she  would  be  entitled.  That  would  not  be 
true,  imless  other  persons  assert  claims  which  are  not  author- 
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ized  by  law.  It  must  be  presumed  that  all  persons  will  abide 
by  the  law,  and  that  no  adverse  claim  will  be  made  to  any 
proj^rty  to  which  the  contestant  is  entitled,  whether  she  does 
or  does  not  elect  to  take  under  the  will. 

II.  It  is  contended  that  the  appellant  should  be  per- 
mitted to  contest  the  will,  for  the  reason  that,  under  its  provis- 
ions, in  case  of  the  death  of  the  child  before  she  attains 
majority  her  share  will  go  to  the  sisters  of  the  decedent, 
instead  of  to  the  appellant,  as  it  would  if  the  will  be  set  aside. 
But  that  does  not  show  that  the  appellant  has  any  interest  in 
the  estate  of  the  decedent  of  which  his  w^ill  deprives  her.  She 
has  no  assurance  that  she  will  inherit  from  the  child ;  and,  if  it 
can  be  said  that  she  has  any  interest  in  what  the  will  gives  to 
the  child,  it  is  at  best  but  a  remote,  contingent  interest,  which, 
under  certain  conditions  which  may  never  exist,  might  become 
an  actual  and  vested  right.  But  that  is  not  such  an  interest 
as  authorizes  her  to  contest  the  will.  If  this  were  not  so,  then 
any  person  standing  in  such  relation  to  the  heir  of  a  decedent 
as  that  he  might,  under  possible  conditions,  inherit  from  that 
heir,  would  have  the  right  to  contest  the  will  of  such  decedent, 
if  it  deprived  the  heir  of  the  property  which  would  have 
descended  to  him  if  the  will  had  not  been  made.  Such  a  rule 
would  tend  to  introduce  into  the  settlement  of  the  estates  of 
deceased  testators  great  uncertainty  and  confusion,  and  is  not, 
we  think,  sanctioned  by  the  law.  See  Kostelechy  v.  Scherhart, 
99  Iowa,  120;  Middledith  v.  Williams,  47  N.  J.  Err.  &  App. 
293  (21  Atl.  Eep.  290) ;  Franke  v.  Shipley,  22  Or.  104  (29 
Pac.  Eep.  268).  The  will  gives  to  the  executor  the  possession 
of  the  property  given  to  the  daughter,  and  the  right  to  invest 
it  until  she  shall  attain  her  majority,  whereas,  if  there  were 
no  will,  the  property,  on  the  settlement  of  the  estate,  would 
pass  into  the  hands  of  the  guardian  of  the  minor,  and  it  may 
be,  although  we  do  not  so  decide,  that  a  contest  of  the  will  in 
behalf  of  the  minor  might  properly  have  been  instituted ;  but, 
if  it  be  true  that  the  interests  of  the  minor  would  have  been 
better  conserved  by  a  guardian  than  by  the  executor,  that  fact 
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would  not  authorize  a  contest  by  the  appellant.  The  case  of 
Lloyd  V.  Circuit  Judge,  56  Mich.  236  (23  N.  W.  Rep.  28), 
is  relied  upon  as  supporting  the  claims  of  the  appellant  upon 
this  branch  of  the  case ;  but,  so  far  as  that  is  true,  we  must 
decline  to  follow  it.  The  decision  in  that  case  was  based  in 
part  upon  the  fact  that  in  Michigan  a  father  had  a  right  to 
appoint  by  will  a  guardian  for  his  minor  children,  but  testa- 
mentary guardianship  is  not  authorized  by  the  law  of  this 
state.  In  re  Johnson,  87  Iowa,  130 ;  In  re  Ouardianship  of 
O'Connell  102  Iowa,  355. 

III.  Section  2354  of  the  Code  of  1873  provided  that, 
where  an  executor  was  not  appointed  by  will,  administration 
should  be  granted  "(1)  to  the  wife  of  the  deceased ;  (2)  to  his 
next  of  kin;  (3)  to  his  creditors;  (4)  to  any  other  person 
whom  the  court  may  select.'^  And  section  2356  provided  that 
"to  each  of  the  above  classes  in  succession,  a  period  of  twenty 
days,  commencing  with  the  burial  of  the  deceased  is  allowed 
within  which  to  apply  for  administration  upon  the  estate.'^ 
It  is  said  these  provisions  gave  to  the  appellant  a  right  to 
administer  upon  the  estate,  which  entitles  her  to  contest  the 
will,  which,  if  enforced,  deprives  her  of  that  right.  It  was  said 
in  In  re  O'Brien's  Estate,  63  Iowa,  622,  that,  if  the  wife  be 
competent  to  discharge  the  trust,  she  has  a  paramount  right 
to  the  appointment,  although  the  court,  of  necessity,  has  some 
discretion  in  such  cases.  But  we  do  not  think  the  right  to 
administer  upon  an  estate  conferred  by  statute  gives  the 
widow  such  an  interest  in  the  estate  as  to  entitle  her  to  contest 
the  will.  Since  her  share  cannot  be  affected  by  the  will  with- 
out her  consent,  her  interest  in  the  administration  of  the 
estate  is  little  more  than  that  of  a  stranger.  Although,  as  a 
mother,  she  may  be  interested  in  the  share  of  the  daughter, 
yet,  as  we  have  seen,  that  interest  is  not  sufficient  as  a  basis 
for  a  contest.  It  has  been  held  that  a  person,  as  an  admin- 
istrator or  executor,  who  is  merely  interested  in  the  fees  of 
administration,  is  not  entitled  to  contest  the  will.  Hemsted 
V.  Ferry,  107  Iowa,  117;  In  re  Sanborn's  Estate,  98  Cal.  103 
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(32  Pac.  Eep.  865) ;  In  re  Hickman  s  Estate,  101  Cal.  609 
(36  Pac.  Rep.  118).  See,  also,  Maurer  v,  Maurers  Ex'rs, 
6  Md.  324.  We  conclude  that  the  action  of  the  district  court 
in  refusing  to  permit  the  appellant  to  contest  the  will  in 
question  was  correct,  and  it  is  affirmed. 


J.  F.  KoBOLisKA,  Appellant,  v.  Joseph  W.  Swehla. 

Cotenancy.    While  one  cotenant,  who,  at  the  request  of  the  other,  and 
to  prevent  foreclosure,  pays  the  mortgage  debt,  is  not  entitled  to 
3    subrogation  and  foreclosure  of  the  mortgage,  he  is  entitled  to  con- 
tribution, and  to  a  lien  on  the  other's  interest  in  the  land,  for  his 
share  of  the  mortgage  so  paid. 

Pleading  Construed.     A  petition  for  contribution,  alleging  that  plain- 
tiff and  defendant  were  tenants  in  common  of  land,  does  not  by 
2    implication  state  they  were  partners,  because,  in  the  deed  convey- 
ing the  land  to  them,  attached  as  an  exhibit  to  the  petition,  their 
names  were  written  as  partnership  titles  usually  are. 

Motion  and  Demurrer.    Motion  for  more  specific  statement  and  not 
2    demurrer  is  the  remedy,  where  petition  of  one  who  has  paid  a 
mortgage  for  contribution  from  his  cotenant,  does  not  state  the 
dates  of  payment  or  the  rate  of  interest. 

Appeal:  demurrer.  Where  demurrer  to  a  petition  is  sustained,  and 
plaintiff  files  an  amendment  repeating  all  the  allegation  of  the 
original  petition,  and  adding  others,  which  are  stricken  out  on 
motion,  and  demurrer  is  then  filed  setting  up  the  same  grounds  as 
1  the  first,  appeal  may  be  had  from  the  sustaining  of  the  second 
demurrer;  the  right  to  claim  that  the  amendment  was  a  restate- 
ment of  the  original  petition  being  waived  by  filing  the  second 
demurrer,  in  place  of  a  motion  to  strike  out  that  part  to  which  it 
was  interposed. 

Appeal  from  Hoivard  District  Court, — Hon.  L.  E.   Fet.- 

Lows,  Judge. 

Saturday,  December  17,  1898. 


The  plaintiff  alleged  in  his  petition  that  he  and  the 
defendant  together  purchased  the  east  half  of  lot  4  in  block 
29  in  Cresco,  and  took  a  deed  thereto  in  their  names,  under 
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which  they  hold  title  and  possession;  that  the  consideration 
therefor  was  one  thousand  eight  hundred  dollars,  of  which 
five  hundred  dollars  was  paid  in  cash,  and  a  note  for  the 
remaining  one  thousand  three  hundred  dollars  and  a  mort- 
gage on  said  property,  securing  the  same,  executed  by  them 
jointly ;  that  said  note  became  due  September  1,  1894,  where- 
upon the  payee  demanded  payment,  and  threatened  fore- 
closure, and,  the  defendant,  having  failed  to  pay  his  portion, 
requested  plaintiff  so  to  do,  and  the  latter  paid  four  hundred 
dollars,  with  interest  from  the  date  of  the  note,  and  later, 
under  the  same  circumstances,  two  hundred  dollars  with 
interest ;  that  thereafter  each  party  contributed  his  proportion 
to  satisfaction  of  the  balance  of  the  mortgage ;  that  said  pay- 
ments were  made  by  plaintiff  to  avoid  suit  and  foreclosure, 
and  to  discharge  the  premises  from  the  lien  of  said  mort- 
gage; that,  by  reason  of  theee  facts,  the  plaintiff'  prays  for 
judgment  against  the  defendant  in  the  sum  of  six  himdred 
dollars,  with  interest,  and  that  said  amoimt  be  adjudged  a 
lien  on  the  defendant's  interest  in  said  land,  and  that  he  be 
subrogated  to  the  rights  of  the  mortgagee,  and  that  the  mort- 
gage be  foreclosed,  and  sjK^cial  execution  issued.  To  this 
petition  the  defendant  demurred,  on  the  groimds  that  the 
facts  stated  did  not  entitle  the  plaintiff  to  relief  demanded,  or 
to  any  equitable  relief.  The  court  sustained  this  demurrer. 
Thereupon  the  plaintiff  filed  an  amendment  to  his  petition, 
making  all  the  allegations  of  the  original  petition  a  part 
thereof,  "as  fully  as  if  specifically  set  out,"  and  alleged  (1) 
that  the  defendant  was  insolvent  at  the  time  this  action  was 
begun;  (2)  that  unless,  a  lien  on  the  premises  be  decreed, 
the  plaintiff  will  be  without  remedy,  and  suffer  loss  of  the 
amount  paid;  (3)  that  the  defendanthad  conveyed  his  inter- 
est in  the  property  in  order  to  place  it  beyond  the  reach  of 
an  execution.  The  defendant  moved  to  strike  these  allega' 
tions  because  immaterial  and  irrelevant,  and  for  the  reason 
that  a  demurrer  to  the  petition  had  already  been  sustained 
This  motion  was  sustained,  and  the  defendant  filed  a  second 
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demurrer,  setting  up  the  same  grounds  stated  in  that  to  the 
original  petition,  and  it  was  sustained.  As  the  plaintiff 
elected  to  stand  upon  this  last  ruling  the  petition  was  dis- 
missed, and  he  appeals. — Be  versed. 

John  McCaoh  for  appellant. 
Willett  &  Willett  for  appellee. 

Ladd,  J. — The  appellee  insists  that,  by  filing  the  amend- 
ment to  the  petition,  the  appellant  waived  the  error,  if  any, 
of  the  court  in  sustaining  the  first  demurrer.     Doubtless  a 
motion  to  strike  the  part  of  the  amenment  to  which 

1  the  second  demurrer  was  interposed,  if  filed,  would 
have  been  sustained,  because  it  simply  repeated  the 

allegations  of  the  petition  already  held  insuflicient.  The 
defendant,  instead  of  availing  himself  of  that  remedy,  how- 
ever, filed  another  demurrer  in  substantially  the  same 
language,  and  from  the  ruling  on  this  the  appeal  was  taken. 
If  there  was  any  waiver,  the  appellee,  by  not  moving  to  strike, 
and  in  demurring  a  second  time,  waived  the  right  to  claim  the 
amendment  was  a  re-statement  of  the  petition. 

II.     Attention  is  called  to  the  fact  that  dates  of  pay- 
ments and  the  rates  of  interest  thereon  are  not  stated  in  the 
petition.     A  motion  for  more  specific  statement,  and  not  a 
demurrer,  is  the  remedy  in  such  a  case.     It  is  also 

2  suggested  that  the  petition  shows  these  parties  to  have 
been  co-partners.    This  is  based  upon  the  fact  that  it 

appears  from  the  copy  of  the  deed,  attached  to  the  petition, 
that  the  land  was  conveyed  to  "Swehla  &  Koboliska.''  The 
petition  does  not  allege  a  partnership  relation,  and  this  will 
not  be  inferred,  in  a  matter  of  pleading,  from  the  mere  fact 
that  the  names  of  the  grantees  are  written  in  an  exhibit 
attached  thereto,  as  partnership  titles  usually  are.  The  peti- 
tion very  clearly  alleges  that  the  plaintiff  and  defendant  were 
tenants  in  common,  in  possession,  and  that  the  plaintiff  paid 
the  sum  of  six  hundred  dollars  with  interest,  at  the  defend- 
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ant's  request,  to  protect  the  interest  of  both  in  the  land,  and 
to  remove  a  lien. 

III.  That  the  plaintiff  was  not  entitled  to  be  subro- 
gated to  the  rights  of  the  mortgagee,  and  have  the'  mortgage 
foreclosed,  appears  from  Leach  v.  Hall,  95  Iowa,  619.     In 

that  case,  however,  the  grantee  of  the  heir  who  had 
3  discharged  an  incumbrance  created  by  the  ancestor 

was  awarded  contribution  from  the  other  heirs,  and  a 
lien  therefor  established  on  their  interest  in  the  land. 
Though  subrogation  was  alleged  in  the  case  at  bar,  and  fore- 
closure of  the  mortgage  asked,  the  petition  also  prayed  that 
the  defendant's  share  of  the  incumbrance  paid  by  the  plain- 
tiff be  established  as  a  lien  on  the  former's  interest  in  the 
land.  That  the  plaintiff  was  entitled  to  contribution  cannot 
be  doubted.  Freeman  Co-Tenancy,  sections  322,  512;  2 
Jones  Mortgages,  section  1314;  Leach  v,  Hall^  supra;  Carter 
V.  Penn,  99  111.  390;  Rider  v.  Clark,  54  Iowa,  299;  Oliver 
V.  Montgomery,  39  Iowa,  604;  Sears  v,  Sellew,  28  Iowa,  508 , 
Fallon  V.  Chidester,  46  Iowa,  588.  In  Oliver  v,  Montgom- 
ery, 42  Iowa,  37,  it  was  held  that,  where  one  tenant  in  com- 
mon paid  all  the  taxes,  the  share  of  a  co-tenant  for  which 
judgment  was  entered  should  be  made  a  lien  on  his  interest 
in  the  land.  We  discover  no  reason  for  adopting  a  different 
rule  where  an  incumbrance  in  form  of  mortgage  is  satisfied. 
It  is  certainly  quite  as  important,  for  the  protection  of  the 
estate,  that  such  a  lien  be  discharged  as  that  for  taxes.  We 
think  that  the  plaintiff,  under  the  allegations  of  his  petition, 
was  not  only  entitled  to  judgment  for  the  defendant's  share 
of  the  mortgage  paid  by  his  co-tenant,  but  also  to  have  this 
established  as  a  lien  on  his  interest  in  the  land.  This  appears 
from  LeacKi  Caae^  and,  through  subrogation  or  otherwise, 
is  the  relief  usually  granted.  Newbold  v.  Smart,  67  Ala. 
326 ;  Titsworth  v.  Stout,  49  HI.  78 ;  Furman  v.  McMillian, 
2  Lea.  121 ;  1  Jones  Mortgages,  section  878 ;  24  Am.  &  Eng. 
Enc  Law,  236. — Reversed. 
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loTlS  ^'  ^'  SiGLER^  Appellant,  v.  Norah  Murphy. 

U6   680 

•5^128  Decree:     adjudication:    Presumptions,     A  decree  establishing  a 

^^V  ^^  2    title  relates  back  to  the  time  action  was  begun  and  to  time  since 

120_^|  ^"^  ^^  ^^  ^^  evidence  of  who  had  title  before  the  beginning  of 

107    128'  action. 

134    42&^  ^ULE  APPLIED.    A  decree  from  M  in  a  suit  to  enjoin  S  from  going  on 

139    *S(  ^*^^  ^^  interfering  with  it,  does  not  show  title  in  M  prior  to  com- 

—      ^  2    mencement  of  the  suit;  so  that,  there  being  no  other  evidence  as 

107    13  to  title  or  possession,  except  that  prior  thereto  S  was  in  possession. 

*        _l  S  may  maintain  action  against  M  for  damages  for  the  levy,  prior 
to  such  decree,  of  a  landlord's  writ  of  attachment  sued  out  by  M. 

Landlord'8  Attaohineiit :  damages.  S,  whose  crops  were  levied  on 
under  a  writ  sued  out  by  M,  and  were  injured  by  M's  cattle,  while 
3  subject  to  the  levy  of  the  writ,  may  recover  of  M  for  the  injury, 
though  the  herd  law  is  not  shown  to  have  been  in  force,  and 
though  the  sheriff  was  enjoined  by  S  from  selling  the  crops  as 
perishable 

Bill  of  Exccpiioiis:    shorthand  notes:    Ctrlification.    Notes  of  the 
1    official  stenographer  certified  by  the  trial  judge,  constitute  a  suffi- 
cient bill  of  exceptions,  though  no  certificate  of  the  reporter  is 
attached. 

Appeal  from  Pottawattamie  District  Court, — Hon.  W.  R. 

Green,  Judge. 

Saturday^  December  17,  1898. 

The  plaintiff  planted  certain  land,  bordering  on  the 
Missouri  river,  variously  estimated  at  from  30  to  50  acres, 
to  corn,  in  the  season  of  1894.  For  this  purpose  he  went 
into  possession  April  24th  of  that  year,  cleared  the  land  of 
brush,  willow,  and  eottonwood,  and  broke  it.  Prioir  to 
October  2d  he  had  put  all  but  a  few  acres  of  the  corn  in 
shock,  and  on  that  day  the  defendant  sued  out  a  landlord's 
writ  of  attachment,  and  caused  it  to  be  levied  thereon.  On 
the  twelfth  day  of  October  the  defendant  was  enjoined,  in  an 
action  brought  by  the  plaintiff,  from  disposing  of  the  prop- 
erty under  the  writ,  as  perishable.  In  pursuance  of  a  stipula- 
tion made  the  twelfth  day  of  March,  1895,  Lindt  husked  the 
corn,  and  placed  one-thirci  of  it  in  a  crib  designated  by  Ae 
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defendant,  there  to  abide  the  judgment  and  order  of  the 
court  in  the  attachment  suit,  and  the  plaintiff  took  the  remain- 
ing com  and  fodder.  The  defendant  instituted  a  suit  in 
equity    October  8,  1894,  to  enjoin  the  plaintiff  from  going 

ft 

upon  this  land,  or  interfering  with  it  in  any  way,  and  a 
decree  was  entered  therein  November  6,  1895,  by  which  the 
title  thereto  was  settled  in  the  defendant.  In  the  attach- 
ment suit,  judgment  was  entered  in  favor  of  the  plaintiff 
herein,  and  the  defendant  failed  to  return  the  one-third  of  the 
com  held  to  abide  its  result.  This  action  is  brought  to 
recover  damages  occasioned  by  the  allied  wrongful  and 
malicious  suing  out  of  the  writ  of  attachment,  and  for 
injuries  done  to  the  property  by  defendant's  stock  after  the 
levy  and  prior  to  the  agreement  referred  to.  By  direction  of 
the  court,  the  jury  returned  a  verdict  for  the  defendant. 
From  the  judgment  entered  thereon  plaintiff  appeals. — 
Beversed. 

Sweet  &  Mynster  for  appellant 

W.  H.  Ware  for  appellee. 

Ladd,  J. — The  notes  of  the  official  stenc^apher,  who 

took  down  all  the  evidence  in  shorthand,  were  duly  certified 

by  the  trial  jnd^e,  and  filed  ia  apt  time.    No  certificate  of 

the  reporter  was  attached.     That  this  constituted  a 

1  sufficient  bill  of  exceptions  appears  from  Hurlburt  v. 
Fyock,  73  Iowa,  479 ;  Ross  v.  Loomis,  64  Iowa,  433, 

and  Fleming  v.  Steams,  79  Iowa,  258.  But  see  Code,  sec- 
tion 3675. 

II.     The  petition  in  the  suit  brought  by  Mrs.  Murphy 

to  enjoin  Sigler  from  going  on  or  interfering  with  this  land 

was  excluded  from  the  evidence  on  the  objection  of  the 

defendant^  though  the  decree  entered  therein  was 

2  received.     It  is  not  set  out  in  the  abstract,  but  it  is 
there  merely  stated,  that  it  settled  the  title  to  the  land 

in  the  defendant.     The  action  was  begun  October  8,  1894, 
Vol.  107  la— 9 
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and  the  decree  is  presumed  to  relate  back  to  that  time,  but 
not  further.  Status  once  established  will  be  presumed  to 
continue  until  shown  to  have  changed,  but  there  is  no  pre- 
sumption of  its  existence  prior  to  the  time  proven.  Lawson 
on  Presumptive  Evidence  581.  This  decree  was  the  only 
evidence  of  title  or  ownership  in  the  defendant  intro- 
duced. As  to  who  was  the  owner  prior  to  that  time  the 
record  is  silent,  except  in  so  far  as  it  shows  that  from  the 
twenty-fourth  day  of  April,  1894,  till  the  levy  of  the  writ  of 
attachment,  the  plaintiff  was  in  the  actual  and  peacable  pos- 
session of  the  land.  Whether  he  was  there  of  right  or  as  a 
trespasser  does  not  appear.  That  as  against  a  stranger,  in 
the  absence  of  other  evidence  of  ownership,  prior  actual  pos- 
session will  be  protected,  and  purely  possessory  rights 
guarded,  is  too  well  settled  to  require  the  citation  of  authori- 
ties. See  cases  collected  in  26  Am.  &  Eng.  Enc.  Law,  380 
et  seq,,  and  note  to  Orser  v.  StormSy  18  Am.  Dec.  546.  The 
crops,  then,  appear  to  have  belonged  to  the  plaintiff,  and  the 
defendant  to  have  had  no  interest  therein,  either  as  landlord 
or  as  owner  of  the  soil. 

III.  The  actual  damages  suffered  by  reason  of  the  levy 
of  a  landlord's  writ  of  attachment  sued  out  when  nothing  is 
owing  as  rent  may  be  recovered.  Harger  v.  Spofford,  46 
Iowa,  11.  If  the  property  levied  on  is  permitted  to  be  wasted 
or  injured,  under  the  doctrine  of  Baul  v.  Tharp,  83  Iowa, 
672,  recovery  may  be  had  of  the  party  suing  out  the  writ. 
This  is  on  the  theory  that  the  sheriff  in  such  a  case  acts  as  his 

agent  in  what  he  does.  Here  the  injury  is  alleged  to 
3  have  been  done  by  the  party  suing  out  the  writ,  and 

there  is  no  reason  why  a  direct  action  may  not  be 
maintained.  True,  the  sheriff  was  enjoined  at  the  suit  of 
the  plaintiff  from  selling  the  property  as  perishable,  but  this 
did  not  relieve  him  from  giving  it  proper  care. 

IV.  It  is  suggested  that,  because  the  herd  law  was 
not  shown  to  have  been  in  force,  the  defendant  was  not 
required  to  restrain  her  stock.     In  other  words,  she  might 
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cause  the  crop  to  be  levied  on  and  held  by  the  sheriff  while 
ehe  appropriated  it  by  feeding  it  to  her  cattle  and  horses, 
under  the  pretense  of  letting  them  run  at  large.  She  cannot 
so  shield  herself  from  the  consequences  of  any  negligence  on 
the  part  of  the  sheriff  or  herself  through  which  the  attached 
property  was  injured.  The  com  placed  in  the  crib  was 
retained  by  the  defendant.  Whether  that  in  the  field  was 
destroyed  by  her  stock  was  in  dispute.  The  evidence  on  the 
part  of  the  plaintiff  tended  to  show  that  there  were  about  two 
thousand  bushels  when  levied  on,  and  only  two  hundred  and 
twenty-five  bushels  when  husked ;  that  its  market  value  was 
forty-five  cents  per  bushel,  and  the  cost  of  marketing  it  five 
cents  per  bushel.  This  evidence  furnished  a  basis  for  the 
estimation  of  damages. 

Y.  The  errors  in  the  record  appear  to  have  arisen  from 
the  assumption  that  the  defendant  had  been  shown  to  be  the 
owner  of  the  land  during  the  season  of  1894,  and  that  the 
plaintiff,  in  what  he  did,  was  a  mere  trespasser.  As  we  have 
seen,  the  evidence  did  not  warrant  these  conclusions — 
— ^Reversed. 
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IB.  F.  CuLP^  Appellant,  v.  William  W.  Price  and  Watkins 

W.  Price,  Intervener. 

BesalUnf  Tmstt:    ETiDSNCEr   Where  a  father  was  unable  to  state 
where  he  procured  the  money  with  which  he  claimed  to  haye 

4  purchased  land,  the  title  to  which  he  took  in  the  name  of  his  son, 

5  and  told  the  grantor  and  others  that  the  son  furnished  the  money 
and  had  an  interest  in  the  land,  a  resulting  trust  will  not  be  crea- 
ted in  fayor  of  the  father  as  against  the  son's  creditors. 

49AUB.    Where  a  father  and  son  purchased  land  jointly,  each  furnish- 
ing part  of  the  consideration,  and  the  title  to  the  whole  was  taken 

4  in  the  name  of  the  son,  a  resulting  trust  will  not  arise  in  fayor  of 

5  the  father  as  against  the  son's  creditors,  wh^re  he  was  unable  to 
proye  the  definite  amounts  paid  by  himself  and  his  son,  so  that 
the  aliquot  part  of  the  land  to  which  he'  was  entitled  could  be 
ascertained. 
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Parol  proof.    Code,  1878,  section  1984.  requiring  the  creation  of 

1  trusts  in  real  property  to  be  executed  in  writing,  does  not  apply  to 
trusts  resulting  by  operation  of  law,  which  may  be  established  by 
parol. 

Advancements.    Where  a  father  purchased  and  paid  for  land,  but 

2  took  the  title  in  the  name  of  his  son,  without  any  arrangement  or 
consultation  with  him,  a  resulting  trust  will  arise  in  favor  of  the 
father,  unless  the  transaction  was  intended  as  an  advancement  to 
the  son. 

Same.    Land  purchased  and  paid  for  by  a  father,  but  the  title  to 
which  was  taken  in  the  name  of  the  son,  will  be  presumed  to 
2    have  been  an  advancement  to  the  son,  in  the  absence  of  satisfac- 
tory proof  that  a  resulting  trust  is  intended . 

Rule  applied.  Lands  were  purchased  by  a  father  who  was  illiterate, 
and  paid  for  from  moneys  derived  from  the  sale  of  his  homestead; 
the  title  being  taken  in  the  name  of  his  son,  who  was  possessed  of 

2  means  and  who  was  well  educated.  The  father  testified  that  his 
reason  for  so  doing  was  that  he  was  illiterate,  and  that  his  son 
was  better  able  to  care  for  the  property.  The  father  had  other 
minor  children  who  were  not  provided  for,  and  the  deeds  were 

8  not  delivered  to  the  son,  but  to  a  creditor  of  the  father,  as  security 
for  a  loan  to  him.  The  land  was  rough,  and  had  to  be  cleared  at 
much  expense,  which  the  father  paid.  The  son  aided  in  the  erec- 
tion of  a  new  house  thereon,  but  at  that  time  he  was  indebted  to 
his  father  for  more  than  the  amount  expended.  Held,  that  the 
conveyances  were  not  an  advancement  to  the  son. 

Appeal  from  Van  Buren  District  Court, — Hon.  T.  M.  Fee, 

Judge. 

Wednesday,  January  18,  1899. 

Action  against  William  W.  Price  on  a  promissory  note 
for  fourteen  thousand  dollars,  executed  September  2,  1892, 
payable  one  year  after  date.  As  the  defendant  was  a  non- 
resident of  the  state,  a  writ  of  attachment  was  sued  out  and 
levied  on  six  himdred  and  thirty  acres  of  land  supposed  to 
belong  to  him.  Watkins  W.  Price  filed  a  petition  of  inter*- 
vention,  alleging  ownership  of  the  lands  attached,  and  that 
those  in  the  name  of  William  W.  Price  were  held  in  trust. 
Issue  was  joined  on  this  petition  of  intervention,  and  the 
cause  transferred  to  the  equity  side  of  the  calendar.     The 
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district  court  adjudged  on©  hundred  and  ten  acres  of  the  land 
and  an  undivided  one-fourth  of  four  acres  the  property  of 
William  W.  Price,  and  subject  to  the  attachment  lien,  and 
that  the  remainder  belonged  to  Watkins  W.  Price,  and,  as  to 
that,  dissolved  the  writ  of  attachment.  The  plaintiff 
appeals. — Modified  and  affirmed, 

Amos  Miller  and  Wherry  &  Walker  for  appellant. 

Mitchell  &  Sloan  and  Ben  Johnston  for  appellee. 

Lapp,  J. — As^the  evidence  shows,  without  dispute,  the 
fifty  acres  of  land  bought  of  Woodward  and  the  forty  acres 
bought  of  the  referees  to  have  been  paid  for  by  Watkins  W. 
Price,  and  the  title  to  have  been  taken  in  his  name,  and  that 
the  four  acres,  containing  the  quarry  and  bought  of  Wood- 
ward, were  purchased  and  paid  for  by  the  partnership  com- 
posed of  William  -W.,  Watkins  W.,  John  M.,  and  John  K. 
Price,  and  William  held  the  title  thereto  as  trustee,  we  may 
eliminate  these  from  our  investigation,  and  confine  our  atten- 
tion to  the  remaining  land  involved  in  this  appeal.  At  the 
outset  it  may  be  well  to  call  attention  to  the  controlling  prin- 
ciples of  law  applicable  to  the  case.  It  is  the  contention  of 
Watkins  W.  Price  that  he  negotiated  the  purchase  of  each 
parcel  of  land,  paid  the  entire  consideration  therefor,  and 
took  the  conveyance  in  his  son  William's  name  in  trust  for 
himself.  The  objection  of  the  plaintiff  to  all  evidence  tend- 
ing so  to  prove,  because  of  section  1934  of  the  Code  of 
1  1873,   must  be  overruled.      That  section   expressly 

excludes  from  its  provisions,  requiring  any  declara- 
tions or  creations  of  trusts  or  powers  in  relation  to  real 
estate  to  bfe  executed  in  writing,  trusts  resulting  from  the 
operation  or  construction  of  law.  There  was  no  arrangement 
whatever  between  the  father  and  William  with  reference  to 
the  son  taking  the  title.  The  evidence  tended  to  show  that 
Watkins  W,  Pric^  had  purchased  and  paid  for  the  land,  and 
taken  it  in  his  son's  name,  without  consultation  with  the 
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latter.  That  this  would  constitute  a  resulting  trust,  if  not 
held  ta  be  an  advancement,  is  settled  by  the  authorities. 
lAndley  v.  Martindale,  78  Iowa,  379;  Cotton  v.  Wood,  25  , 
Iowa,  43 ;  Dunn  v.  Zwillingy  94  Iowa,  233 ;  Noel  v.  Noel,  1 
Iowa,  423 ;  Byers  v,  Johnson,  89  Iowa,  278 ;  Sunderland  v. 
Sunderland,  19  Iowa,  328 ;  CecH  v.  Beaver,  28  Iowa,  241 : 
1  Perry  Trusts,  sections  126-145.  Before  the  legal  title  will 
be  disturbed,  however,  the  resulting  trust  must  be  established 
by  clear  and  satisfactory  evidence,  and  the  presumption 
which  the  law  raises,  that  the  conveyance  is  by  the  way  of  an 
advancement  when  taken  in  the  name  of  a  child,  must  be  over- 
come by  proof  of  a  contrary  intention. 

II.  As  to  lands  paid  for  by  the  intervener,  the 
important  inquiry  is  whether  the  presumption  of  an  advance- 
ment, raised  by  the  conveyance  to  the  son,  has  been  overcome 

by  the  evidence.  This  is  purely  a  question  of  inten- 
3  tion.    What  was  the  purpose  of  the  father  at  the  time 

the  deeds  were  taken  ?  His  testimony  of  his  intention 
in  having  the  conveyance  made  to  William  is  competent,  as 
are  also  his  declarations  made  at  the  time.  Devoy  r.  Devoy, 
3  Smale  &  G.  403;  Stone  v.  Stone,  3  Jur.  (N.  S.)  708;  1 
Perry  Trusts,  section  147.  The  explanation  of  so  taking 
the  deed  to  the  eighty  acres  bought  of  Fullmer  W. 
Fellows  by  the  intervener  is,  in  substance,  the  same  as 
that  given  concerning  each  parcel :  "I  thought  he  was 
more  able  to  take  care  of  that  than  I  was,  and  I  put 
the  deed  in  William's  name.  He  was  a  good  scholar, 
and,  if  something  was  to  happen,  I  thought  he  would 
take  better  care  of  it  than  myself."  He  made  similar 
declarations  at  the  time  of  receiving  several  of  the  deeds. 
To  him,  illiterate  and  unable  to  write  his  own  name,  these 
reasons  may  well  have  seemed  satisfactory.  Certainly  they 
do  not  indicate  a  purpose  of  depriving  himself  and  family  of 
all  their  property,  and  conferring  it  on  a  son,  who  was  well 
educated  and  capable  of  caring  for  himself.  This  Fellows 
land  was  purchased  with  the  proceeds  derived  from  the  sale 
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of  his  homestead  at  Beacon,  and  had  been  occupied  by  him 
since  1885.  At  that  time  it  was  all  the  property  he  had. 
His  family  consisted  of  his  wife,  two  daughters,  and  a  son, 
other  than  William,  under  the  age  of  majority.  The  fact  that 
the  chili  is  already  provided  for,  though  not  alone  sufficient, 
has  been  deemed  a  circumstance  to  be  considered  in  such 
cases.  We  are  of  the  opinion  that  the  circumstance  that  the 
father  and  other  children  were  left  unprovided  for,  in  event 
the  conveyance  is  construed  to  be  an  advancement,  is  to  be 
given  weight  in  determining  his  purpoea  At  that  time 
William  is  shown  to  have  had  large  amounts  of  money  in  his 
possession.  Moreover,  the  deeds  of  these  lands  were  never  in 
the  possession  of  William,  but  were  delivered  by  his  father, 
upon  their  execution,  to  John  M.  Price,  as  a  sort  of  security 
for  the  payment  of  two  thousand  one  hundred  dollars  bor- 
rowed by  intervener  from  him.  While  this  transaction  did 
not  furnish  the  security  intended,  it  was  a  contemporaneous 
4ict  of  the  purchaser,  somewhat  inconsistent  with  the  idea  of 
an  advancement  and  proper  to  be  considered.  1  Perry 
Trusts,  section  146.  While  possession  of  land  by  the  par- 
ent may  well  be  accounted  for  on  the  score  of  the  submission 
^nd  respect  due  from  the  adult  child,  the  circumstances 
thereof  may  throw  some  light  on  the  intention  of  the  parties. 
Much  of  this  land  was  overgrown  with  brush  and  timber,  and 
the  evidence  shows  that  it  has  been  reduced  to  a  state  of  cul- 
tivation at  an  expense  of  seven  or  eight  dollars  per  acre,  and 
that  valuable  buildings  have  been  constructed.  These  expen- 
•ditures,  while  explainable  because  necessary  to  obtain  the 
profits  of  the  land,  are  not  such  as  would  ordinarily  be  made 
by  one  not  the  owner.  It  is  true  that  William  aided  in  the 
'erection  of  a  new  house.  This  appears  to  have  been  done  to 
insure  his  aged  parents  a  comfortable  dwelling  rather  than  to 
improve  property  claimed  by  him.  Besides,  at  that  time  he 
"was  debtor  to  his  father  for  more  than  the  amount  expended. 
From  a  careful  examination  of  the  record,  we  are  constrained 
sto  hold  that  none  of  the  conveyances  were  taken  in  William's 
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name  by  way  of  an  advancement.  Any  one  of  the  circum- 
stances, taken  alone,  may  be  insuflScient  to  rebut  the  pre- 
sumption raised  by  the  law,  but  when  considered  together 
quite  satisfactorily  indicate  that  Watkins  W.  Price  was  act- 
ing, in  his  judgment,  for  his  own  benefit,  and  without  the 
intention  of  giving  anything  to  William. 

III.  What  is  known  as  the  "Miller  Land,"  being  sixty 
acres  deeded  by  Jacob  Miller  and  wife,  March  12,  1889,  to- 
W.  W.  Price,  is  claimed  by  the  intervener,  and  he  insists 
that  he  paid  for  it,  though  he  is  unable  to  say  from  what 

source  he  obtained  any  of  the  money.     On  the  con- 
4  trary.  Miller  testified  that  the  intervener  told  him 

that  William  was  to  furnish  the  money  for  the  land. 
At  that  time  one  Carry  Fisher  was  working  for  the  inter- 
vener, and  she  also  testifies  that  he  told  her  that  his  son 
William  was  furnishing  the  money.  These  conversations  ar^- 
not  denied.  The  intervener  conceded  that  some  of  this  money 
may  have  come  from  William  through  his  mother,  but  insists 
that  it  was  in  payment  of  the  debt  due  his  father.  There  is- 
not  the  slightest  evidence  tending  to  show  that  William  sent 
any  money  in  payment  of  a  debt  due  Watkins.  The  latte^ 
had  told  Snyder  and  Dufiield  that  he  owned  the  eighty  on 
which  he  lived,  and  the  evidence  tends  to  show  that  he  had 
said  to  others  that  William  had  an  interest  in  the  land. 
Miller  testified  that  William  had  talked  to  him  several  times- 
about  buying  it.  While  the  bank  books  were  not  offered  iu 
evidence  and  the  money  received  by  Mrs.  Price  was  not 
traced  to  this  land,  it  is  yet  a  curious  coincidence  that  on 
February  27, 1889,  a  draft  of  one  thousand  dollars  from  Wil- 
liam was  deposited  to  her  credit,  and  on  April  8th  one  thou- 
sand dollars  was  drawn  therefrom  by  her  in  favor  of  Jacob 
Miller.  Of  the  one  thousand  two  himdred  and  fifty  dollars, 
the  price  of  the  land,  two  hundred  and  fifty  dollars  was  paid 
at  the  date  of  the  deed.  We  think  the  intervener  has  failed  to 
show  that  he  made  the  payment  for  this  land,  by  that  clear 
and  satisfactory  proof  required. 
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IV.  A  deed  of  one  hundred  and  sixty  acres  was  exe- 
cuted to  William  W.  Price  by  Williams  and  Griffith,  October 
2,  1889.  That  the  consideration  of  one  thousand  three  hun- 
dred  and  fifty  dollars  was  handled  by  the  intervener  cannot  be 
questioned.  But  he  does  not  claim  to  have  paid  for  this  land 
entirely  out  of  his  own  funds.  He  made  the  contract,  and 
William  had  nothing  to  do  with  that  He  says :  "My  money 
paid  for  it.  As  to  where  I  got  the  money,  it  was  accumulated. 
I  do  not  know  which  way,  but  I  know  it  is  hard  for  me  to 
remember  all  these  items.  I  cannot  mention  it.  I  got  some- 
money  from  William;  yes,  I  did.  I  got  some  money  from 
William  to  pay  for  it  I  don't  know  how  much  I  got  of  Wil- 
liam. I  trusted  that  to  his  honer.  ^^  ^^  *  I  left  it  to  hi& 
honor,  when  he  would  settle  up  with  me.  I  took  the  deed  in. 
William's  name,  because,  as  I  told  before,  I  thought  it  would 
be  safer.  I  was  no  scholar,  and  it  was  my  own  doings  in 
doing  it."  William  was  not  in  the  country  at  the  time.  This- 
land  has  been  cleared.  This,  in  substance,  is  all  the 
5  evidence   on   the   subject,    and   the   question   arises 

whether,  in  view  of  the  fact  that  William  fjurnished 
a  part  of  the  purchase  price  and  Watkins  a  part  of  it,  the 
portions  being  uncertain,  a  trust  in  the  land  may  be  declared. 

The  theory  of  the  resulting  trust  is  that  he  who  supplier 
the  purchase  money  intends  it  to  be  for  his  own  benefit,  and 
not  for  that  of  another,  and  that  the  conveyance  is  taken  in 
the  name  of  another  as  a  matter  of  convenience  or  arrange- 
ment between  them.  If  two  or  more  advance  the  price,  and 
the  deed  is  taken  in  the  name  of  one  only,  a  trust  will  result 
in  favor  of  the  other  for  shares  proportionate  to  the  part 
of  the  price  paid.  It  has  been  held  that  the  payment,  to  raise 
a  trust  pro  tanio,  must  be  for  an  aliquot  part  of  the  real 
estate.  McGowan  v.  McGowan,  14  Gray  119;  Shaffer  v. 
Petty,  30  W.  Va.  248  (4  S.  E.  Kep.  278)  ;  Bibb  v.  Hunter,  79 
Ala.  351;  Olcott  v.  Bynum,  17  Wall.  44;  Sayre  v.  Town- 
sends,  15  Wend.  647 ;  Perry  v.  McHenry,  13  111.  227 ;  Baker 
V  Vining,  30  Me.  121  (50  Am.  Dec.  617).    The  reasons  for 
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this  rale  are  concisely  stated  in  White  v.  Carpenter j  2  Paige, 
240 :  "The  principle  is  that  the  whole  consideration  for  the 
whole  estate,  or  for  the  moiety,  the  third,  or  some  other  defi- 
nite part  of  the  whole,  must  be  paid  to  be  the  foundation  of  a 
resulting  trust;  and  that  the  contribution  or  payment  of  a 
«um  of  money  generally  for  the  estate,  when  such  payment 
does  not  constitute  the  whole  consideration,  does  not  raise 
a  trust  by  operation  of  law  for  him  who  pays  it;  that  the 
reason  of  the  distinction  obviously  is  that  neither  the  entire 
interest  in  the  whole  estate,  nor  in  any  given  part  of  it,  could 
Tcsult  from  any  such  a  payment  to  the  party  who  makes  it, 
ivithout  injustice  to  the  grantee  by  whom  the  residue  of  the 
■consideration  is  contributed.''  But  so  strict  a  rule  has  been 
much  impinged  by  the  liberality  of  the  courts  in  determining 
ivhat  will  establish  payment  for  an  aliquot  part,  and,  in  the 
more  recent  cases,  the  presumption  has  been  indulged  that 
'each  party  contributing  to  the  purchase  intended  to  pay  for 
that  portion  of  the  land  his  contribution  bears  to  the  entire 
price  paid.  Parker  v.  Coop,  60  Tex.  Ill ;  Buck  i\  Swazey, 
35  Me.  48 ;  Clark  v.  Clark,  43  Vt.  688 ;  Latham  v.  Hender- 
son, 47  111.  186 ;  Dudley  v,  Bachelder,  53  Me.  403.  See  cases 
•collected  in  10  Am.  &  Eng.  Enc.  Law,  15.  An  examination 
•of  the  cases  indicates  that  courts  have  proceeded  with  much 
-caution  in  establishing  trusts  by  oral  evidence,  because  of  the 
•danger  of  such  proof  as  tending  to  perjury  and  the  insecurity 
of  paper  titles.  Strict  proof  has  been  required,  and  no  uncer- 
tainty tolerated.  In  Baker  v,  Vining,  30  Me.  121  (50  Am. 
Dec.  620),  it  was  said:  "No  case  has  been  found  where  a 
resulting  trust  has  been  held  to  arise  upon  payments  made  in 
-common,  by  the  one  asserting  his  claim  and  the  grantee  in  the 
deed,  wherein  the  grantor  acknowledges  the  receipt  of  the 
consideration  for  him  alone,  when  the  amount  belonging  to 
one  and  the  other  is  uncertain  and  unknown,  even  to  those 
who  made  the  payments,  and  no  satisfactory  evidence  is 
offered  exhibiting  the  portion  which  was  really  the  property 
of  each.     The  trust  springs  from  the  presumption  of  law, 


Jan.  1899J  Gulp  v.  Pbicb.  141 


because  the  alleged  cestui  que  trust  has  paid  the  money.   Such 
preeumption  must  be  attended  with  no  uncertainty."  In  Bibb- 
V.  Hunter,  79  Ala.  361,  the  rule  is  thus  stated:     "A  com- 
parison of  the  authorities  shows  that  these  general  state- 
ments may  be  harmonized  by  being  understood  as  subject 
to  the  qualification  that  when  a  partial  payment,  being  a 
definite  aliquot  part  of  the  consideration,  is  made  a  trust  in 
a  corresponding  aliquot  part  of  the  consideration  of  the  land 
will  result ;  but  unless  the  payment  be  of  an  aliquot  part — ii 
the  amount  be  indefinite  or  uncertain — no  trust  results  by 
implication  of  law."    In  Olcott  v.  Bynum,  17  Wall  59,  it 
was  remarked:     "There  must  be  no  uncertainty  as  to  the 
proportion  of  the  property  to  which  the  trust  extends."    This, 
rule  requiring  proof  of  the  contribution  of  definite  amounts 
making  up  the  entire  price  or  an  aliquot  part  of  the  whole,, 
from  which  the  payment  of  an  aliquot  sh^re  of  the  land  may 
be  inferred,  is  also  declared  in  the  following  cases:    Perry 
V.  McHenryy  13  111.  233;  Kelley  v.  Jenness,  50  Me.  468; 
Dudley  v.  Bachelder,  50  Me.  408 ;  Reynolds  v,  Morris,  7  Ohio- 
St.  310;  Pierce  v.  Pierce,  7  B.  Mon.  433.     Shoemaker  v. 
Smith,  11  Humph.  81,  has  been  thought  to  announce  a  con* 
trary  doctrine.     There  the  defendant  entered  land  in  hia 
own  name,  with  the  understanding  that  he  and  the  complain* 
ant  should  be  jointly  interested  therein,  and  of  the  considera- 
tion the  complainant  contributed  "perhaps  about  one-half 
or  nearly  that  amount."    It  was  held,  in  the  light  of  these 
facts  and  in  the  absence  of  proof  to  the  contrary,  that  the 
law  presumed  that  they  contributed  equally.    This -conclusion 
must  have  been  based  somewhat  on  the  fact  that  they  were  to 
take  jointly,   which  implied  equal  parts;  for,  if  the  pay* 
ment  was  made  for  an  aliquot  part,  the  amount  paid  would 
not  be  controlling.    But  in  Edwards  v.  Edwards,  39  Pa.  St. 
369,  the  plaintiff  had  contributed  an  uncertain  sum  to  the 
purchase  price.    The  nisi  prius  court,  being  unable  to  ascer- 
tain the  share  each  party  had  paid,  ordered  an  accounting, 
but  each  party  refused  to  introduce  any  more  evidence.    The 
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supreme  court  was  unable  to  determine  what  portion  of  the 
purchase  price  each  had  paid,  and,  as  the  litigants  were 
l)rothers,  presumed  each  to  have  contributed  the  same 
•amount,  basing  its  conclusion  on  the  Tennessee  Case.  The 
^ourt  seems  to  concede  the  rule  involved  a  hardship,  as  the 
evidence  indicated  the  one  contributed  much  less  than  the 
other,  and  seems  to  justify  the  ruling  on  the  ground  of  the 
refusal  of  the  parties  to  establish  their  accounts.  We  may 
suggest  that,  the  burden  being  on  the  party  alleging  the  trust 
to  clearly  establish  it,  his  failure  to  do  so  would  not  seem  to 
furnish  an  adequate  reason  for  granting  him  relief  he  had 
not  proven  himself  entitled  to.  Equality  does  not  appear 
from  this  opinion  to  have  been  equity.  Indeed,  experience 
•does  not  justify  the  inference  that  several  parties  buying 
property  contribute  in  equal  amounts,  and  such  a  presump- 
tion ought  not  to  be  indulged  in  order  to  devest  the  legal  title. 
There  is  no  hardship  in  holding  parties  to  proof  of  facts  from 
which  payment  for  an  aliquot  part  may,  at  least,  be  reason- 
tibly  inferred.  We  have  found  no  case  approving  the  doc- 
trine of  Edwards  v,  Edwards,  supra,  and  certainly  it  is  in 
-conflict  with  the  authorities  hereinbefore  cited.  It  should 
not,  in  any  event,  be  extended  to  a  case  where  the  alleged 
cestui  que  trust  is  seeking  to  establish  a  trust  as  against  the 
<;reditors  of  the  trustee.  As  the  plaintiff  failed  to  prove  the 
definite  amounts  paid  by  himself  and  son,  a  trust  will  not  be 
presumed. 

V.  We  are  convinced,  from  an  examination  of  the 
record,  that  the  intervener  furnished  the  means  with  which 
to  purchase  the  lands  bought  of  Parker,  Fellows,  Spencer,  and  • 
Swiers.  The  decree  of  the  district  court  will  be  so  modified 
as  to  subject  that  bought  of  John  Williams  and  James  Griffith 
and  of  Jacob  Miller  to  the  lien  of  the  writ  of  attachment,  and 
in  other  respects  ih  is  affirmed. — Modified  and  affirmed. 
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In  the  Matter  of  the  Assignment  of  the  Mutual  Guar- 
anty Fire  Insurance  Company^  A.  E.  Alvord^  Claim- 
ant, Appellant,  v.  A.  P.  Barker^  Assignee,  and  The 
Mutual  Guaranty  Fire  Insurance  Company, 
Appellees. 

Stock  and  Matoal  Insurance*    The  fact  that  a  mutual  insurance  com- 
pany incorporated  under  Code.  1878,  section  1160,  authorizing  such 
1    companies  to  insure  property  of  its  members  on  the  mutual  plan, 
provides  in  its  articles  for  a  guaranty,  to  consist  of  shares  issued 
to  subscribers,  does  not  make  it  a  stock  company. 

Membsbship.    One  who  insures  his  property  in  a  mutual  company  in 

4  a  stated  amount,  for  a  specific  premium,  does  not  thereby  become 
a  member. 

Policy:    ultra  virus.    Code,  1878.  section  1160,  authorizes  persons 

1  to  associate  and  make  mutual  pledges,  and  give  valid  obligations 

2  to  each  other,  for  their  assurance  from  loss  by  fire,  but  prohibits 
d    such  persons  from  insuring  property  not  owned  by  members,  and 

from  receiving  premiums  and  making  dividends.  Held,  that  a 
policy  issued  by  such  an  association  insuring  property  of  one  not 
a  member,  in  consideration  of  a  fixed  premium,  was  a  violation  of 
statute  and  therefore  void. 

Liability  of  membbrs.    While  the  officers  and  directors  of  a  mutual 
6    insurance  company  may  be  liable  to  one  not  a  member  whose 
property  they  wrongfully  insured,  for  the  loss  sustained,  the  other 
members  cannot  be  held  liable  therefor  as  partners. 

Estoppel.    Where  a  mutual  insurance  company  issued  a  policy  to 

5  one  not  a  member,  insuring  his  property  for  a  fixed  premium,  in 
violation  of  the  express  provision  of  Code.  1878,  section  1160,  the 
company  is  not  estopped  from  defending  an  action  thereon  on  the 
ground  of  ultra  vires,  though  it  received  and  used  the  premium 
paid,  since  the  insured  will  be  presumed  to  have  paid  knowing 
that  the  contract  was  prohibited  and  that  the  company  had  no 
Tight  to  make  it. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.  Wolfe^ 

Judge. 
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This  is  a  proceeding  to  establish  a  claim  against  the 
assignee  of  the  Mutual  Guaranty  Fire  Insurance  Company^ 
growing  out  of  a  policy  of  insurance  issued  by  said  company 
in  the  year  1889.  The  assignee,  among  other  things,  pleaded 
that  the  company  had  no  authority  to  issue  the  policy,  and 
that  the  contract  of  insurance  was  and  is  illegal  and  void. 
To  this  the  claimant  pleaded  an  estoppeL  The  trial  court 
disallowed  the  claim,  and  Alvord  appeals. — Affirmed, 

Chase  &  Seaman  and  Edred  8.  James  for  appellant. 

.    A.  P.  Barker  and  F.W.  £  L,  A,  Ellis  for  appellees. 

Deemer,  J. — The  Mutual  Guaranty  Fire  Insurance 
Company  was  organized  in  the  year  1888.  On  the  ninth  day 
of  August  of  that  year,  it  filed  its  articles  of  incorporation^ 
which  stated,  in  substance,  that  certain  persons,  naming  them^ 
and  all  others  who  might  associate  with  them  and  become 

members  thereof,  organized  under  the  name  herein- 
1  before  stated,   "to  make  insurance  upon     *     *     * 

property  against  loss  or  damage  by  fire,  *  *  * 
upon  the  plan  of  mutual  insurance.'^  A  guaranty"  fund  of 
fifty  thousand  dollars,  consisting  of  shares  of  one  hundred 
dollars  each,  was  also  provided  for,  which  was  subject  to 
increase,  and  which  was  to  be  secured  by  the  obligations  of 
the  shareholders  in  such  form  as  the  board  of  directors  should 
approve,  and  be  subject  to  assessment  from  time  to  time  to 
meet  any  deficiency  that  might  arise  in  the  advancements, 
assessments,  and  pledges  made  to  pay  losses  and  expenses. 
These  assessments  were  to  be  treated  as  advancements  to  be 
repaid  from  the  funds  of  the  association.  The  articles  further 
provided  that  the  fund  to  pay  losses  and  expenses  should  con- 
sist exclusively  of  moneys  raised  by  advancements  and  assess- 
ments given  by  the  members  for  their  insurance,  such  assess- 
ments to  be  made  by  the  board  of  directors  or  executive  com* 
mittee,  and  apportioned  pro  rata  among  the  members  insured. 
They  also  provided  that  all  persons  insured  should  be  members 
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of  the  company  during  the  life  of  their  policies,  and  that 
charges  for  insurance  should  be  regulated  by  the  directors* 
Further  provision  was  made  for  the  adoption  of  by-laws,  such 
as  the  directors  might  deem  expedient  for  the  conduct  of  the 
affairs  of  the  company.     The  notice  of  incorporation  stated 
that  it  was  a  corporation  for  pecuniary  profit,  organized  under 
the  laws  of  the  state,  to  insure  the  property  of  its  members  by 
mutual  pledges  or  obligations  against  loss  or  damage  by  fire, 
etc.    The  by-laws  provided  for  the  issuance  of  one  and  five 
year  policies,  premiums  for  the  one  year  policies  to  be  in  cash, 
and  for  the  five  year  policies  a  note  for  five  times  the  annual 
premium,  to  be  paid  in  installments  of  not  more  than  one- 
fifth  of  the  amount  in  any  one  year,  at  such  time  or  times  as 
the  board  of  directors  or  executive  committee  might  order. 
But  one  full  annual  premium  was  required  to  be  paid  in  cash 
upon  the  delivery  of  all  policies.     Assessments  were  to  be 
equitably  levied  upon  the  notes  to  pay  losses  and  expenses, 
and  notice  of  these  assessments  was  required.    Another  article 
of  the  by-laws  provided  for  the  cancellation  of  policies,  and 
return  of  such  part  of  the  cash  premiums  as  were  unearned, 
based  upon  the  usual  short  rates.     Subscribers  to  the  guar* 
anty  fund  were  to  be  allowed  five  per  cent,  of  the  amount  of 
their  shares  as  compensation  for  the  responsibility  assumed 
by  them,  which  amount  was  to  be  charged  to  the  expense 
account  of  the  company.     The  policy  in  suit  was  issued  by 
this  corporation,  insuring  the  N'ess  County  Sugar  Company, 
of  Ness  coimty,  Kansas,  against  loss  or  damage  by  fire,  upon 
its  plant  in  said  Ness  county,  loss,  if  any,' to  be  paid  to  A.  E. 
Alvord,  mortgagee.     The  policy  was  for  one  year,  and  the 
sugar  company  paid  the  premium  (twenty-five  dollars)  in 
cash.     It  was  called  a  "non-participating  policy,"  and  pro- 
vided for  cancellation  at  customary  short  rates.    This  condi- 
tion also  appears  therein:     "In  consideration  of  the  issu- 
ance of  this  policy  for  the  amount  of  premium  before  stated, 
the  holder  of  this  policy  hereby  releases  any  and  all  claims 
for  dividends,  earnings  or  profits  of  this  company."    The  only 
Vol.  107  la— 10 
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thing  on  the  face  of  the  policy  to  indicate  that  it  was  issued 
by  a  mutual  company  or  upon  the  mutual  plan  is  the  name 
'^Mutual  Guaranty  Fire  Insurance  Company."  On  the 
twenty-third  day  of  August,  1890,  and  during  the  life  of  the 
policy,  the  property  insured  was  totally  destroyed  by  fire. 
Proper  notice  and  proofs  of  loss  were  given  the  company,  but 
the  loss  wa'S  not  paid;  and  on  the  second  day  of  January, 
1891,  the  company  made  a  general  assignment  for  the  benefit 
of  its  creditors.  A.  P.  Barker  was  made  assignee,  and  he 
makes  the*  objections  which  are  interposed  to  appellant's 
claim. 

The  record  presents  two  questions  for  our  determina- 
tion :    First    Was  the  policy  issued  without  authority  by  the 
officers  of  the  company?     Second.     Is  the   policy 

2  invalid  because  made  in  contravention  of  the  statutes 
of  the  state  ?    Some  other  questions  are  argued  which 

will  be  considered  during  the  course  of  the  opinion,  but  these 
are  the  controlling  ones  in  the  case. 

At  the  time  the  company  was  organized,  the  law  author- 
ized two  kinds  of  mutual  insurance  companies, — one  to  do 
business  on  the  plan  of  mutual  insurance,  under  sections 
1122  and  1159,  inclusive,  of  the  Code  of  1873;  and  the 
other,  an  association  of  persons  making  mutual  pledges, 
and  giving  valid  obligations  to  each  other  for  their  own 
insurance    on    the    assessment    plan,  under    section 

3  1160.  The  company  which  issued  the  policy  in  suit 
had  no  stock,  except  the  shares  issued  to  the  sub- 
scribers of  the  guaranty  fund..  The  issuance  of  these  shares 
and  the  creation  of  this  fund  did  not  make  it  a  stock  com- 
pany, however.  Corey  v,  Sherman,  96  Iowa,  114.  The  idea 
of  the  incorporators,  no  doubt,  was  to  organize  under  section 
1160  of  the  Code;  and  we  shall  treat  the  company  as  organ- 
ized under  that  section,  our  authority  for  so  doing  being 
the  Corey-Sherman  Case,  to  which  we  have  just  referred,  and 
which  is  in  many  respects  much  like  the  case  at  bar.  Under 
such  articles  of  incorporation,  the  persons  becoming  members 
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of  the  company  may  make  mutual  pledges,  and  give  valid 
obligations  to  each  other  for  their  own  insurance,  but  cannot 
insure  property  not  owned  by  one  of  their  number,  nor  can 
they  receive  premiums  or  make  dividends.  Code  1873,  sec- 
tion 1160.  Another  provision  of  law  is  to  this  effect:  "No 
company  organized  upon  the  mutual  plan*  shall  do  business 
or  take  risks  upon  the  stock  plan.  Neither  shall  a  company 
organized  as  a  stock  company  do  business  upon  the  plan  of  a 
mutual  insurance  company."  Referring  back  to  the  articles 
of  incorporation  which  we  have  heretofore  quoted,  and  we 
find  that  the  company  was  to  do  business  upon  the  mutual 
plan,  and  that  the  funds  for  the  payment  of  the  losses  and 
expenses  were  to  consist  of  moneys  raised  by  advancements 
and  assessments  on  mutual  pledges  given  by  the  members  of 
the  company.  Now,  it  may  be  that  the  company  was  author- 
ized to  accept  an  advance  payment  of  money  as  a  pledge 
against  which  assessments  might  be  levied  from  time  to  time ; 
but  it  is  clear  that  it  was  not  permitted  to  accept  premiums, 
as  such,  nor  could  it  declare  dividends.  It  had  no  power  to 
write  a  policy  for  a  stated  and  definite  amount  of  insurance. 
Neither  could  it  do  business  on  the  stock  plan.  That  it  under- 
took to  insure  the  sugar  company  for  a  definite  and  specific 
amount,  in  consideration  of  a  fixed  and  stated  premium,  is  too 
plain  for  successful  contradiction.  The  assured  was  not  a 
member  of  the  company,  except  in  name,  and  there  was  no 

mutuality  between  him  and  the  other  policy  holders. 
4  It  has  been  held,  and  with  good  reason,  that  one  who 

insures  his  property  In  a  mutual  company  in  a  stated 
amount,  for  a  specific  premium,  does  not  become  a  member  of 
the  company,  so  as  to  be  liable  for  future  assessments.  Insur- 
ance Co.  V.  Smith,  63  111.  187 ;  Insurance  Co.  v.  Stanton,  67 
HI.  354;  Given  v.  Rettew,  162  Pa.  St  638  (29  Atl.  Rep. 
703).  Certainly,  there  was  no  liability  on  the  part  of  the 
sugar  company  or  the  appellant  to  pay  assessments  for  losses. 
The  cash  premium  demanded  by  the  company  was  paid,  and 
the  company  agreed  to  pay  a  definite  and  certain  amount  in 
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case  of  loss.    There  was  no  mutuality  between  the  members  of 
the  company  who  were  insured  on  the  assessment  plan  and 

those  who  paid  cash  premiums  in  full.  The  con- 
5  tract  was  one  which  the  company  had  no  power  to 

make;  and,  as  the  assured  must  take  notice  of  the 
laws  of  the  state  tod  the  articles  of  incorporation  adopted 
thereunder,  it  follows  that  appellant  cannot  recover,  unless  it 
be  on  the  theory  of  estoppel. 

The  doctrine  of  ultra  vires,  as  applied  to  corporations,  is 
one  of  the  most  difficult  with  which  courts  have  to  deal,  and 
the  rules  are  not  as  definitely  settled  as  we  might  wish.  Were 
it  not  for  the  statutes  prohibiting  mutual  companies  organ- 
ized under  section  1160  from  taking  premiums  and  from 
doing  business  on  the  stock  plan,  we  would  be  inclined  to  hold 
that,  as  the  corporation  had  accepted  and  used  the  premium 
paid  for  the  policy  in  suit,  it  should  be  estopped  from  plead- 
ing ultra  vires  as  a  defense.  Indeed,  the  modern  authorities 
seem  to  sustain  that  rule.  Thompson  v.  Lambert,  44  Iowa, 
239.  See  Insurance  Co.  v.  McClelland,  9  Colo.  11  (9  Pac. 
Kep.  771);  Matt  v.  Society,  70  Iowa,  455;  Beach  Private 
Corporations,  section  423,  and  cases  cited.  But  where,  as 
in  this  case,  the  act  is  prohibited  by  statute,  the  contract  is 
illegal  and  void,  and  cannot  be  enforced.  The  rule  as  stated 
by  Taylor  in  his  work  on  Corporations  (section  299)  is  as 
follows:  **If  a  statute  expressly  forbids  a  corporation  to 
make  a  certain  contract,  the  contract  is  void,  even  though 
not  expressly  declared  to  be  so,  and  is  incapable  of  ratifica- 
tion; and  that  the  contract  is  void,  as  unlawful,  may  be 
pleaded  by  any  one  to  an  action  jEounded  directly  and 
exclusively  on  such  contract;  unless  (1)  the  statutes  expressly 
state  what  the  consequences  of  violating  it  shall  be,  and  those 
consequences  are  other  than  that  the  contract  shall  be  void ;  or 
(2)  unless  the  statutory  prohibition  was  evidently  imposed  for 
the  protection  of  a  certain  class  of  persons,  who  may  alone 
take  advantage  of  it;  or  (3)  unless  to  adjudge  the  contract 
void  and  incapable  of  forming  the  basis  of  a  right  of  action 
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^ould  clearly  frustrate  the  evident  purposes  of  the  prohibi- 
tion itself.'^  Sustaining  his  conclusions  are  the  following, 
among  other  cases :  Trust  Co.  v.  Helmer,  77  N.  Y.  64 ;  Insur- 
ance Co.  V.  Scott,  19  Johns.  1 ;  Lester  v.  Bank,  33  Md.  558 ; 
Beecher  v.  Mill  Co.,  45  Mich.  103  (7  K  W.  Kep.  695) ; 
McPherson  v.  Foster,  43  Iowa,  48.  Such  a  contract  will  not 
be  enforced,  although  it  may  have  been  executed  by  one  of 
the  parties.  Nor  can  the  doctrine  of  estoppel  be  invoked  to 
bind  tlie  corporation  to  a  forbidden  act.  Kent  v.  Mining  Co., 
78  ST.  Y.  159;  Miller  v.  Insurance  Co.,  92  Tenn.  Sup.  167 
(21  S.  W.  Rep  39).  Section  1160  of  the  Code  of  1873  pro- 
vides that  companies  organized  thereunder  shall  not  accept 
premiums.  This  the  appellant  knew,  or  ought  to  have  known, 
as  he  was  charged  with  knowledge  of  the  law.  His  position  is 
not  such  as  appeals  very  strongly  to  a  court  of  equity.  He 
paid  his  money  knowing  that  the  company  had  no  right  to 
accept  it,  and  ought  not  to  be  allowed  to  base  an  estoppel 
thereon.  Again,  the  company  was  expressly  prohibited  from 
issuing  such  a  policy  as  the  one  in  suit. 

Appellant  further  contends  that,  if  the  corporation  was 
not  permitted  to  do  the  business  in  which  it  was  engaged,  no 
corporation  existed,  and  that  the  incorporators  became  liable 
as  a  partnership  for  the  business  done  under  the  articles.  The 
difficulty  with  this  contention  is  that  the  corporation  was  not 
organized  to  do  an  illegal  or  unlawful  business.  See  Corey  v. 
Sherman,  supra.  Its  articles  clearly  provide  that  it 
6  is  to  do  business  under  section  1160  of  the  Code,  and, 

if  it  did  not  do  so,  the  promoters  thereof  are  not  liable 
as  partners.  They  took  the  necessary  steps  to  incorporate, 
and,  if  the  officers  or  directors  thereafter  proceeded  to  do  an 
illegal  business,  they  may  be  individually  liable  for  the  wrong 
done,  but  the  other  members  of  the  corporation  will  not  be 
held  liable  as  partners.  These  propositions  are  elementary, 
and  require  no  citation  of  authorities  in  their  support.  See, 
as  sustaining  our  conclusions  on  the  whole  case,  Rockhold  v. 
Society,  129  111.  Sup.  440  (21  K  E.  Rep.  794) ;  Rockhold 
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V,  Associdftion,  29  pi  Sup.  440  (19  K  K  Kep.  710)  ;  Pitts- 
burg, C.  &  St.  L.  By,  Co.  V.  Keokuk  &  H,  Bridge  Go,,  131 
U.  S.  371  (9  Sup.  Ct  Kep.  770)  ;  Miller  v.  Insurance  Co,,  92 
Term.  Sup.  167  (21  S.  W.  Kep.  39)  ;  O'Neil  i^Jyisurhnce  Co., 

71  Wis.  621  (38  K  W.  K«p.  345) ;  Eddy  v.  Insurance  Co., 

72  Mich.  651  (40  K  W.  Kep.  775) ;  Lucas  v.  Transfer  Co., 
70  Iowa,  541. 

The  case  differs  essentially  from  Beach  v.  Wakefield, 
107  Iowa,  post.  In  that  case  the  corporation  had  power  to 
make  contracts  like  the  one  upon  which  it  was  sued.  The 
prohibition  was  against  an  indebtedness  exceeding  two-thirds 
of  its  capital  stock.  In  this  case  the  insurance  company  had 
no  power  to  make  a  contract  of  insurance  on  the  stock  plan, 
aiid  it  was  absolutely  inhibited  from  receiving  premiums. 
Again,  in  that  case  the  corporation  had  the  benefit  of  the 
money  borrowed,  and  was  asked  to  repay  it.  To  a  plea  of 
ultra  vires  we  quoted  the  following  rule,  from  Morawetz 
on  Corporations :  "If  an  agreement  is  legally  void  and  non- 
enforceable  by  reason  of  some  statutory  or  common-law  pro- 
hibition, either  party  to  the  agreement  who  has  received 
anything  from  the  other  party,  and  has  failed  to  perform  the 
agreement  on  his  part,  must  account  to  the  latter  for  what  he 
has  received.  Under  these  circimistances  the  court  will  grant 
relief,  irrespective  of  the  invalid  agreement,  unless  it  involves 
some  positive  immorality,  or  there  are  other  reasons  of  pub- 
lic policy  why  the  courts  should  refuse  to  grant  relief."  See, 
also,  Heuer  v.  Carmichael,  82  Iowa,  290 ;  Peatman  v.  Power 
Co,,  100  Iowa,  245.  If  this  were  an  action  to  recover  back 
the  premium  paid  or  for  benefits  received,  the  rule  just 
quoted  might  apply.  Pittsburg,  C.  &  St,  L,  By.  Co,  v.  Keo- 
kuk &  H.  Bridge  Co.,  131  U.  S.  371  (9  Sup.  Ct.  Kep.  770). 
But  such  is  not  the  nature  of  the  proceeding.  It  is  to  recover 
upon  a  contract  of  indemnity,  which  the  corporation  had  no 
power  to  make,  and  which  is  prohibited  by  statute.  The  case 
does  not  differ  in  principle  from  Lucas  v.  Transfer  Co., 
supra,  which  was  an  action  upon  a  contract  of  suretyship. 
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We  there  held  that  the  corporation  was  not  liable,  and  that 
the  officers  of  the  corporation  could  not  ratify  such  a  contract. 
In  the  Beach-Wakefield  Case  we  held  that  the  corporation  was 
bound  to  account  for  the  money  it  had  received  on  the  theory 
of  an  equitable  estoppel,  or  that  he  who  has  accepted  the  ben- 
efits of  a  transaction  must  accept  its  burdens.  The  law 
expressly  enjoined  the  officers  of  the  insurance  company  from 
receiving  premiiuns,  and  it  prohibited  the  making  of  just 
such  contracts  as  the  one  in  suit.  Surely,  the  members  of  the 
society  who  were  bound  to  each  other  by  mutual  pledges 
should  not  be  held  to  respond  to  appellee  for  the  amount  of  hib 
loss.  The  order  disallowing  appellant's  claim  was  clearly 
right,  and  it  is  affirmed. 


W.  H.  Gregory,  Appellant,  v.  A.  P.  WooDwoRTn.  142    2aa| 

Demorrer:  adjudicath»n.  Code,  1878,  section  2654,  provides  that  on 
the  decision  of  a  demurrer,  if  the  unsuccessful  party  fails  to 
amend  or  plead  over,  the  same  consequences  shall  ensue  as  though 
a  verdict  had  passed  against  plaintiff,  or  defendant  had  made 
default.  Held,  that  where  plaintiff  failed  to  amend  his  petition, 
to  which  a  demurrer  had  been  sustained  but  appealed  to  the 
supreme  court  where  the  judgment  was  affirmed,  such  judgment 
constitutes  a  final  adjudication  which  bars  another  action  for  the 
same  cause. 

Appeal  from  Floyd  District  Court. — Hon.  J.  F.   Clyde, 

Judge. 

Wednesday^  January  18,  1899. 

Defendant's  demurrer  to  plaintiff's  petition  and 
amendments  was  sustained,  and,  plaintiff  electing  to  stand 
on  his  petition  and  amendments,  judgment  was  rendered 
against  him,  from  which  he  appeals. — Affirmed. 

P.  W.  Burr  and  /.  8.  Root  for  appellant. 

Ellis  &  Ellis  for  appellee. 
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Given,  J. — I.  This  is  the  second  appeal  in  this  case, 
See  93  Iowa,  246.  The  action  is  to  recover  for  personal  inju- 
ries sustained  by  plaintiff  on  the  fourth  day  of  June,  1892, 
caused,  as  is  alleged,  by  defendant's  dog.  On  his  first  peti- 
tion the  plaintiff  alleged  as  shown  in  the  opinion  filed  Jan- 
uary 17, 1895,  on  the  former  appeal.  After  the  filing  of  said 
opinion,  the  plaintiff,  on  the  tenth  day  of  July,  1895,  filed 
this  petition,  and  thereafter  two  amendments  thereto,  in  the 
district  court.  This  petition  states  the  cause  of  action  sub- 
stantially as  in  the  first,  with  the  additional  allegations  that 
plaintiff  was  free  from  blame  or  negligence  contributing  to 
his  said  injuries,  and  that  he  was  free  from  any  negligence  in 
prosecuting  his  suit  on  his  first  petition.  In  the  first  amend- 
ment he  allies  that  the  injuries  complained  of  were  caused 
solely  by  the  acts  of  defendant's  dog ;  that  he  relied  upon  his 
attorney  in  drawing  his  first  petition;  that  the  failure  to 
allege  the  freedom  from  fault  on  plaintiff's  part  was  not 
done  unthinkingly  or  negligently,  but  after  due  consideration, 
and  in  the  belief  that  the  statute  imposed  an  absolute  liabil- 
ity, except  when  the  party  injured  was  doing  an  unlawful 
act.  A  copy  of  the  demurrer  to  the  first  petition  is  set  out,  the 
grounds  for  which  are  that  the  petition  does  not  show  that 
the  injury  was  done  by  defendant's  dog,  nor  that  the  plaintiff 
was  without  fault  or  negligence,  nor  that  other  causes  than  the 
acts  of  the  dog  did  not  contribute  to  the  injury ;  also,  that  it 
does  not  show  that  the  dog  was  at  the  time,  worrying,  maim- 
ing, or  killing  any  domestic  animal,  attacking  any  person,  or 
that  the  dog  was  vicious,  or  that  defendant  had  any  knowl- 
edge or  reason  to  expect  that  the  dog  would  do  as  alleged. 
In  his  second  amendment  the  plaintiff  alleges  that  said 
demurrer  to  the  first  petition  was  sustained  by  the  district 
court  on  all  grounds,  that  plaintiff  elected  to  stand  on  his 
petition,  and  that  this  court  affirmed  on  the  ground  that  it 
was  not  alleged  that  plaintiff  was  without  fault  or  negligence 
contributing  to  this  injury,  and  that  he  relied  upon  the  opin- 
ion and  judgment  of  his  attorney  as  to  the  sufficiency  of  said 
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petition.  Plaintiff  avers  that,  by  reason  of  the  facts  in  this 
petition  and  amendment  alleged,  "he  has  been  without  fault 
or  negligence  in  the  prosecution  of  this  action."  Following 
this,  the  opinion  rendered  on  the  former  appeal  is  set  out  at 
length.  The  grounds  of  demurrer  to  this  petition  and  amend- 
ments may  be  summed  up  as  follows:  That  the  petition 
shows  the  cause  of  action  is  barred,  and  that  this  is  not  a  con- 
tinuation of  the  first  action,  plaintiff  having  failed  therein 
by  reason  of  his  own  negligence ;  that  the  petition  shows  an 
adjudication  on  the  cause  of  action ;  that  the  petition  does  not 
show  that  the  injury  was  done  by  defendant's  dog,  or  that  the 
dog  was  in  the  act  of  worrying,  maiming,  or  killing  any 
domestic  animal,  or  attempting  to  bite  any  person,  or  that 
the  dog  was  vicious,  or  known  to  defendant  to  be  vicious. 
This  demurrer  was  sustained  generally  by  the  district  court 
on  the  fifteenth  day  of  May,  1897 ;  and,  plaintiff  electing  to 
stand  on  his  petition,  judgment  was  rendered  against  him  aa 
provided  in  section  2654,  Code  1873. 

11.  In  presenting  his  first  petition  the  plaintiff  said,  in 
effect,  "Here  is  my  cause  of  action,  and  it  is  upon  these  alle- 
gations, and  these  alone,  that  I  claim  the  right  to  recover." 
By  his  demurrer  to  that  petition  the  defendant  said,  in  effect, 
that  "Admitting  all  these  allegations  to  be  true,  they  do  not 
entitle  the  plaintiff  to  recover."  The  court,  assuming,  for 
the  purposes  of  the  demurrer,  that  the  allegations  of  the  peti- 
tion were  true,  held  that  they  did  not  entitle  the  plaintiff  to 
recover,  or,  in  other  words,  did  not  show  a  cause  of  action. 
The  truth  of  the  allegations  being  thus  admitted,  the  case 
stood  upon  its  merits,  the  same  as  if,  on  a  trial,  each  allegation 
had  been  proven,  and  the  ruling  on  the  demurrer  was  an 
adjudication  on  the  merits  of  the  case.  Plaintiff  might  then 
have  amended  his  petition,  and  presented  additional  allega- 
tions, but  this  he  declined  to  do,  and  stood  upon  his  petition ; 
and  judgment  was  rendered  against  him  under  said  section 
2654  of  the  Code  of  1873,  which  provides  as  follows :  "Upon 
a  decision  of  demurrer  if  the  unsuccessful  party  fails  to 
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amend  or  plead  over,  the  same  consequences  shall  ensue  as 
though  a  verdict  had  passed  against  the  plaintiff,  or  the 
defendant  had  made  default,  as  the  case  may  be."  This  judg- 
ment was  aflSrmed  on  appeal  to  this  court,  and  it  is  the  opinion 
of  the  majority  that  the  petition  shows  a  final  adjudica* 
tion,  and  for  that  reason  the  demurrer  to  this  petition  was 
properly  sustained. — Affirmed. 

Given,  J.  (dissenting). — I  do  not  concur  in  the  con- 
clusion of  the  majority.  Surely  there  is  no  final  adjudication 
against  a  party,  so  long  as  he  has  a  right  to  be  further  heard 
in  his  case.  I  am  of  the  opinion  that  plaintiff's  present  peti- 
tion shows  that  he  has  the  right  to  be  further  heard.  Section 
2537  of  the  Code  of  1873  is  as  follows:  "If,  after  the  com- 
mencement of  an  action,  the  plaintiff  fail  therein  for  any 
cause,  except  negligence  in  its  prosecution,  and  a  new  suit 
be  brought  within  six  months  thereafter,  the  second  suit  shall, 
for  the  purposes  herein  contemplated,  be  deemed  a  continua- 
tion of  the  first."  There  is  no  question  but  that  the  wrongs 
and  injuries  alleged  in  this  petition  are  the  same  as  those 
alleged  in  the  first,  and  that  plaintiff  failed  on  the  first 
because  he  omitted  to  allege  therein  that  he  was  free  from 
contributory  negligence.  I  do  not  think  this  was  negligence 
in  the  prosecution  of  the  action  on  that  petition.  Plaintiff 
had  a  right  to  rely  upon  the  judgment  of  his  attorney  as  to 
what  should  be  alleged,  and  in  the  management  of  the  case 
throughout,  as  it  is  alleged  he  did.  Therefore,  he  was  not 
negligent  in  the  prosecution  of  his  action.  Plaintiff's  attor- 
ney, believing,  as  is  alleged,  that  the  law  did  not  require  an 
allegation  of  care  on  plaintiff's  part,  was  not  negligent  in 
omitting  such  an  allegation.  It  was  his  duty  not  to  commit 
his  client  to  the  proof  of  such  an  allegation,  if  he  believed  it 
was  not  required.  It  was,  to  say  the  least,  a  debatable  ques- 
tion ;  and  plaintiff's  counsel  had  the  right  to  have  the  decision 
of  the  lower  court  thereon  reviewed  by  this  court,  and  this 
he  could  only  accomplish  by  standing  on  the  petition.  Plain- 
tiff was  not  bound  to  accept  the  decision  of  the  lower  court  as 
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conclusive,  and  to  amend  or  go  out  of  court.  He  had  a  right 
to  have  the  decision  reviewed  in  this  court.  Surely  it  cannot 
be  said,  under  the  allegations  of  this  petition,  that  plaintiff 
failed  on  his  first  petition  because  of  n^ligence  in  its  prose- 
cution. He  failed  because  the  courts  took  a  different  view  of 
a  debatable  question  of  law  from  that  of  his  counsel.  I  am 
clearly  of  the  opinion  that  this  petition  shows  the  present  to  be 
a  continuation  of  the  former  action,  and,  therefore,  not  barred. 
Plaintiff  had  a  right  to  appeal  from  the  ruling  on  the 
demurrer  to  the  first  petition,  and  he  did  so.  Therefore,  the 
judgment  of  the  district  court  did  not  become  a  final  adjudi- 
cation, because  the  plaintiff  had  a  right  to  be  further  heard. 
The  affirmance  of  that  judgment  did  not  become  a  final 
adjudication,  for  the  reason  that,  under  the  facts  alleged  iu 
this  petition,  plaintiff  has  a  right  to  prosecute  this  action 
thereon  as  a  continuation  of  the  first.  If  it  be  true,  as  I 
think  it  is,  that  plaintiff  did  not  fail  on  his  first  petition 
because  of  negligence  in  its  prosecution,  it  is  certainly  true 
that  this  is  a  continuation  of  the  former  action,  and,  therefore, 
it  is  not  barred  by  lapse  of  time,  or  prior  final  adjudication. 
I  think  we  should  reverse. 


Geobge  Chambers^  Appellant,  v.  Henry  Oehler,  et  al.        ISs  1^ 

Contempt.  Code,  1878,  section  8671,  authorizes  the  clerk  of  court  to 
issue  subpoenas  on  the  application  of  any  persons  having  a  cause 
or  other  matter  pending  in  the  court  of  which  he  is  clerk,  and  by 

8  section  8638,  a  justice  of  the  peace  is  made  clerk  of  his  own  court. 
Eeld,  that  a  subpoena  issued  by  a  justice  of  the  peace  where  there 
was  no  action  pending  before  him  as  named  therein  was  without 
authority  and  void. 

Rule  applied.  An  affidavit  by  the  claim  agent  of  a  railroad,  filed 
with  a  justice  of  the  peace,  stating  that  the  company  had  a  claim 

8  whereby  it  was  necessary  to  have  papers  served  on  the  fourth  of 
July  to  get  service  on  defendant  in  an  action  named,  is  not  suffi- 
cient to  authorize  the  justice  to  issue  a  subpoena  for  a  witness, 

4  where  no  action  is  pending,  under  Code,  1878,  section  8692,  provid- 
ing that  when  a  person  desires  to  obtain  the  affidavit  of  another 
who  is  unwilling  to  make  the  same,  he  may  apply  by  petition  to  any 
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officer  authorized  to  take  depositions,  stating  the  object  for  which 
he  desires  such  affidavit. 

CoNTKMPT.    Where  a  subpoena  was  issued  without  authority,  the  wit- 
8    ness  is  not  guilty  of  contempt  in  disobeying  it. 

Malicious  Progecntion:  justice  and  constable.  Where  a  justice 
1  issued  a  subpoena  for  a  witness,  without  authority,  because  no 
such  action  as  named  was  pending  before  him,  and,  on  the  wit- 
ness not  appearing,  arrested  and  fined  him  for  contempt,  evidence 
5  of  such  facts  is  sufficient  to  take  a  case  of  false  imprisonment 
against  the  justice  to  the  jury,  and  a  direction  of  a  verdict  for  the 
defendant  was  error. 

Same.    Where  constables  served  warrants,  apparently  regular,  arrest- 
1    ing  a  witness  for  disobeying  an  invalid  subpoena  issued  by  the 
justice,  they  are  not  liable  for  false  imprisonment,  since  the  con- 
5    tempt  proceeding  was  within  the  jurisdiction  of  the  justice,  how- 
ever ill-founded  it  might  have  been. 

Legal  Holiday:    judicial  business:    SubpcBna.    Code,  1873,  section 
2626,  amended  by  acts  Fifteenth  General  Assembly,  chapter  X,  by 

1  adding  sub-division  4,  provides  that  no  person  shall  be  held  to  appear 
to  or  answer  any  civil  actions  or  special  proceedings  on  the  fourth 

2  day  of  July,  //is/ef,  that  the  section  does  not  prohibit  the  transaction 
of  judicial  business  on  that  day;  and,  therefore,  that  a  subpoena 
directing  a  witness  to  appear  on  that  day  was  not  void. 

Appeal  from  Dubuque  District  Court. — Hon.  J.  L.  Husted^ 

Judge. 

Wednesday,  January  18,  1899. 

Action  for  damages  for  false  imprisonment.  At  the 
conclusion  of  plaintiff's  case,  the  jury,  imder  instruction  from 
the  court,  returned  a  verdict  for  defendants.  From  a  judg- 
ment entered  thereon  against  plaintiff  for  costs,  he  appeals. — 
Affirmed  as  to  certain  defendants. 

8.  T.  Bichards,  E.  C.  Perkins,  and  Arthur  A.  House 
for  appellant. 

Chas.  Hunted  and  Longueville  &  McCarthy  for 
appellees. 

Waterman,  J. — The  case  made  by  plaintiff  was  sub- 
ilantially  this :    The  defendant  Oehler  was  a  justice  of  the 
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peace  in  and  for  Dubuque  county.  The  other  defendants, 
Wessel  and  Meyers,  were  deputized  constables,  whose  con- 
nection with  the  matter  will  duly  appear.  On  July  4,  1893, 
the  justice  issued  a  subpoena,  commanding  plaintiff  to  appear 
before  him  at  9  o'cock  a.  m.  of  said  day,  and  testify'  in  an 
action  wherein  one  Sarah  Jane  Galloway  was  plaintiff  and  the 
Chicago,  Milwaukee  &  St.  Paul  Eailway  Company 

1  was  defendant.    No  such  action  was  pending  before 
the  justice.    This  subpoena  was  served  on  that  day  by 

Wessel.  Plaintiff  did  not  respond.  Thereupon  the  justice 
issued  a  warrant  for  his  arrest  for  contempt  of  court.  This 
warrant  was  served  by  defendant  Meyers,  who  on  the  same 
day  arrested  plaintiff  and  brought  him  into  court,  where  he 
was  fined  for  the  alleged  contempt  the  sum  of  five  dollars 
and  costs,  which  he  then  paid.  It  is  charged  in  the  petition 
in  one  count  that  the  action  of  these  officers  was  wilful  and 
malicious,  and  in  another  count  a  conspiracy  to  injure  plain- 
tiff is  charged  against  them. 

II.     Appellant  claims  that  the  subpoena  was  without 
force  or  virtue,  for  that  he  could  not  legally  be  compelled  to 
attend  court  as  a  witness  on  the  fourth  day  of  July.     Subdi- 
vision 4,  section  2626,  Code  1873,  as  amended  by 

2  chapter  10,  Acts  Fifteenth  General  Assembly,  pro- 
vides:    "No  member  of  the  general  assembly  shall 

be  held  to  appear  or  answer  any  civil  action  or  special  pro- 
ceeding in  any  court  of  record  or  inferior  court  while  such 
general  assembly  is  in  session,  nor  shall  any  person  be  held  to 
so  answer  or  appear  in  any  such  court  on  the  first  day  of  Jan- 
uary, the  twenty-second  day  of  February,  the  thirtieth  day  of 
May,  the  fourth  day  of  July,  the  twenty-fifth  day  of  Decem- 
ber, or  any  day  of  Thanksgiving  appointed  by  the  president  of 
the  United  States  or  by  the  governor  of  this  state."  The  appel- 
lees insist  that  this  section  relates  solely  to  the  appearance  of 
parties  to  litigation,  and  does  not,  even  by  implication,  forbid 
other  judicial  procedure.  The  section  in  terms  refers  only  to 
civil  actions  or  special  proceedings.     There  is  nothing  in  its 
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language  that  seems  to  prevent  a  defendant  in  a  criminal 
action  from  being  required  to  appear  on  any  of  the  specified 
days.  This  would  indicate  most  strongly  that  these  days  are 
not  to  be  classed  with  Sunday  as  dies  non.  If  the  parties 
choose'  to  appear  at  such  times,  we  are  not  inclined  to  hold 
that  no  valid  proceedings  can  be  had  in  a  civil  case.  If  it  had 
been  the  legislative  intent  to  prohibit  the  transaction  of  judi- 
cial business  on  either  of  the  days  mentioned,  we  think  they 
would  have  been  coupled  with  Sunday  in  section  191.  If, 
then,  judicial  business  can  be  lawfully  done  on  the  fourth  day 
of  July,  the  subpoena  was  not  void  merely  because  it  sum- 
moned plaintiff  to  appear  on  that  day.  Was  it  void 
3  because  there  was  no  such  action  as  therein  named 

pending  before  the  justice;  and,  if  so,  was  plaintiff 
justified  in  disobeying  it?  Section  3671,  Code  1873,  pro- 
vides that  "the  clerks  of  the  several  courts"  (and  a  justice  is 
expressly  made  clerk  of  his  own  court,  section  3633)  "shall, 
on  application  of  any  person  having  a  cause  or  any  mattei 
pending  in  the  court,  issue  a  subpoena,"  etc.  We  take  it  that 
the  pendency  of  some  proceeding  in  court  is  necessary  in 
order  to  warrant  the  issuance  of  process  for  witnesses.  There 
being  no  case  pending  in  this  instance,  the  justice. had  no 
authority  to  issue  a  subpoena  for  a  witness.  The  subpoena 
having  been  issued  without  authority,  plaintiff  was  justified 
in  disobeying  it.  Dudley  v.  McCord,  65  Iowa,  671;  State 
V.  District  Court  (Mont.),  53  Pac  Hep.  272;  Clarh  v. 
Burke,  163  111.  Sup.  334  (45  K  E.  Eep.  235) ;  Railway  Co. 
V.  Wear,  135  Mo.  Sup.  230  (36  S.  W.  Eep.  357) ;  In  re 
McCain,  9  S.  D.  57  (68  K  W.  Eep.  163)  ;  Ex  parte  Rowland, 
104  U.  S.  604;  Brown  v.  Moore,  61  Cal.  432. 

III.     But  it  is  suggested,  if  not  claimed  by  appellees, 
in  argument,  that  the  subpoena  was  not  issued  to  procure  testi- 
mony in  a  case  pending  in  court,  but  that  the  justice  was  pro- 
ceeding under  section  3692  of  the  Code  of  1873.    The 
4  section  mentioned  in  substance  provides  that,  when 

a  person  is  desirous  of  obtaining  the  affidavit  of 
another  who  is  unwilling  to  make  the  same,  he  may  apply 
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by  petition  to  any  officer  authorized  to  take  depositioni^, 
stating  the  object  for  which  he  desires  such  affidavit  Other 
sections,  following,  provide  further  in  the  matter.  The 
ground  of  this  claim  on  the  part  of  counsel  for  the  defense 
seems  to  be  the  following  affidavit,  which  was  filed  with  the 
justice : 

"State  of  Iowa,  Dubuque  County — ss. :  I,  M.  C.  Lane, 
of  the  county  of  Pepin  and  state  of  Wisconsin,  beiing  first 
duly  sworn,  do  depose  and  say  that  I  am  employed  by  the 
Milwaukee  &  St  Paul  Kailroad  Company  as  claim  agent; 
that  said  company  has  a  certain  claim  in  adjustment  whereby 
it  is  absolutely  necessary  to  have  papers  served  on  the  4th  day 
of  July,  1893,  to  get  service  on  the  defendant  in  an  action 
wherein  Sarah  Jane  Galloway  is  plaintiff  and  the  Chicago, 
Milwaukee  &  St  Paul  Railroad  Company  is  defendant ;  that 
in  said  action  it  is  necessary  to  serve  papers  and  notice  on  this 
date  to  get  legal  service  as  per  affidavit.  Sworn  to  by  M.  C. 
Lane,  Claim  Agent  for  the  Milwaukee  Railroad  Company. 

"State  of  Iowa,  Dubuque  County — ss. :  Sworn  to  before 
me  this  4th  day  of  July,  1893,  Henry  Oehler,  J.  P.'' 

This  document  cannot,  by  the  most  liberal  interpreta- 
tion, he  held  to  be  proper,  or,  indeed,  any  foundation  for 
obtaining  an  involuntary  affidavit  It  does  not  even  pretend 
to  be  a  request  for  assistance  in  getting  testimony.  It  shows 
upon  its  face  that  there  was  no  action  pending ;  that  no  ser- 
vice had  been  had  on  the  defendant  named.  In  such  case  a 
justice  lacks  jurisdiction  to  compel  the  making  of  an  affidavit. 
Dvdhy  V.  McGord,  supra.  The  justice  being  without  juris- 
diction, if  he  acted  corruptly  or  with  malice  he  is 
5  liable.      We    think    the    positive    evidence    offered, 

together  with  the  circumstances,  were  sufficient  to  take 
the  case  against  the  justice  to  the  jury.  See  Heath  v.  Half- 
hill,  106  Iowa,  131,  and  cases  cited.  As  to  the  other  defend- 
ants, they  acted  under  writs  apparently  regular.  The  service 
of  the  subpoena  did  not  harm  plaintiff,  and  the  contempt 
proceeding  upon  which  the  warrant  or  attachment  issued  was 
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within  the  jurisdiction  of  the  justice,  however  ill-founded 
it  may  have  been.  Evidence  of  a  conspiracy  is  wholly  lack- 
ing. The  judgment  in  favor  of  these  officers  appears  to  be 
fully  warranted.  Our  conclusion  is  that  as  to  the  defendants 
Wessel  and  Meyers  the  judgment  of  the  district  court  should 
be  AFFIRMED,  and  as  to  the  other  defendant  it  must  be 

BEVERSED. 


187    429  Hasbrouck  &  McCulloch  v.  Western  Union  Telegraph 

^    16^  Company,  Appellant. 

TeleRTam:  construction  of.    A  telegram  from  an  agent  to  his  prin- 
cipal was  worded  "Has  stock,  $1,200.    Mortgage  on  $1,500.    Am 

1  offered  note  with  H.  as  security  for  $2,500  in  full  settlement. 
Shall  I  accept V"  It  was  mistakenly  sent  thus:  "Have  secured 
$1,200,  mortgage  on  $1,500  and  am  offered  notes  for  $2,400  with  H. 
as  security,  shall  I  accept?"    The  following  answer  was  sent:   "If 

2  $1,200  mortgage  is  on  $1,500  property,  accept."  The  agent  settled 
for  the  note  of  $2,500  alone,  thus  taking  $1,100  less  than  a  $1,200 
mortgage  and  a  12,400  note.  Held,  the  agent  was  justified  in  so 
settling  unless  the  debtor  was  better  off  than  one  who  has  a  $1,200 
mortgage  on  a  $1,500  stock,  and  in  construing  the  answer  to 
authorize  a  settlement. 

Injurious  skttlemknt:  Remedies,  A  principal  received  an  errone- 
4  ous  telegram  from  his  agent,  which  he  thought  of  doubtful  mean- 
ing. The  company's  agent  informed  him  that  it  had  been  repeated, 
and  that  it  was  correct;  and  the  principal  then  acted  on  the  tele- 
gram as  he  understood  it.  Held,  that  he  was  not  guilty  of  contri- 
butory negligence,  as  a  matter  of  law. 

Same,  Where  a  principal  authorized  his  agent  to  settle  a  claim 
against  his  debtor,  because  of  a  telegram,  the  terms  of  which  the 
4  telegraph  company  changed  in  transmission,  and  the  agent  settled 
before  the  mistake  was  discovered,  the  principal  is  not  bound  to 
rescind  the  settlement  before  proceeding  against  the  company  for 
damages. 

Evidence:  Intent.  Where  a  principal  wired  his  agent  to  settle  a 
claim,  because  of  a  message  he  received  from  him  which  was 
changed  in  transmission,  it  was  not  error  to  permit  the  principal 
to  testify  in  an  action  against  the  telegraph  company  for  the  loss 
7  sustained  by  reason  of  a  settlement,  that,  if  the  message  had  b^n 
delivered  as  sent,  he  would  not  have  authorized  settlement. 
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Instructions:    Harmless  error.    Where  telegrams  confer  authority 
on  an  agent  to  act  as  he  did,  as  a  matter  of  law,  it  was  not  preju- 

5  dicial  error  to  submit  that  issue  to  the  jury,  where  it  must  have- 
so  found  in  rendering  the  verdict  it  did. 

Samr.    On  an  issue  as  to  whether  an  agent  was  authorized  to  make  a 
settlement  by  a  telegram  received  from  his  principal,  an  instruc- 

6  tion  that  the  agent's  failure  to  follow  the  strict  letter  of  his  author- 
ity as  contained  in  the  message  would  be  immaterial,  unless  his- 
departure  occasioned  the  loss  complained  of,  was  not  error. 

Same.    Erroneous  statements  in  instructions  submitting  the  issue,  aff 
to  whether  certain  telegrams  conferred  authority  on  an  agent  to 

7  act  as  he  did,  to  the  jury,  when  the  telegrams  conferred  such 
authority  as  a  matter  of  law,  are  without  prejudice,  where  the 
verdict  was  in  accord  with  such  interpretation. 

Practice:    requesting  instructions.    Where  evidence  is  admissible 
for  a  particular  purpose,  appellant  cannot  object  on  appeal  to  the 

8  court's  failure  to  limit  its  consideration  to  such  purpose,  if  it  waa 
not  requested  so  to  do,  and  no  error  was  assigned  for  such  failure. 

Appeal  from  Wayne  District  Court. — Hon.  H.  M.  Towneb, 

Judge. 

Wednesday^  January  18,  1899. 

The  plaintiff  firm  is  doing  a  banking  business  at 
Humeston,  Iowa.  It  held  a  note  for  three  thousand  six  hun- 
dred dollars  against  W.  11.  Henderson  of  Fairfield,  Iowa. 
About  September  4, 1895,  it  sent  its  agent  (one  K.  C.  Poston) 
to  Fairfield  to  settle  and  adjust  the  claim  with  Henderson. 
On  September  4th,  Poston  delivered  to  the  defendant's  agent 
at  Fairfield  a  telegram  as  follows:  "Fairfield,  Iowa,  Sep- 
tember 4,  1895.  To  Hasbrouck  &  McCuUoch,  Hume- 
1  ston,  Iowa :    Has  stock  twelve  hundred  dollars.    Mort- 

gage on  for  fifteen  hundred  dollars.  Am  offered  note,  with 
Harkness  as  surety,  for  twenty-five  hundred  dollars  due  in 
eighteen  months,  in  full  settlement.  Shall  I  accept? 
Answer  quick,  care  Leggett  House,  E.  C.  Poston."  The  mes- 
sage as  delivered  to  plaintiff  was  as  follows :  "Fairfield,  la., 
Sept.  4,  1895.  To  Hasbrouck  &  McCuUoch,  Humeston, 
Iowa :  Have  secured  twelve  hundred  dollar  mortgage  on  fif- 
teen hundred  dollars  and  offered  note,  with  Harkness  as 
Vol   107Ta-n 
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surety,  for  twenty-four  hundred  dollars,  due  in  eighteen 
months,  in  full  settlement.  Shall  I  accept  ?  Answer  quick, 
care  Leggett  House.  K.  C.  Poston."  To  the  message  as 
received  the  plaintiff  sent  the  following  answer :  "Humeston, 
Iowa,  September  5,  1895.  To  E.  C.  Poston,  Care  of  Leggett 
House,  Fairfield,  Iowa :  If  twelve  hundred  dollar  mortgage 
is  on  fifteen  himdred  dollar  property  accept.  Hasbrouck  & 
McCuUoch."  On  receipt  of  the  telegram,  Poston  settled  with 
Henderson,  taking  his  note  for  two  thousand  five  hundred  dol- 
lars, with  Harkness  as  surety.  The  averments  of  the  petition 
make  it  appear  that  the  telegram  plaintiff  received  meant 
"a  mortgage  to  plaintiff  for  twelve  hundred  dollars  on  Hen- 
derson's stock,  and  also  a  note  of  said  Henderson  for  twenty- 
four  hundred  dollars  more,  with  said  Harkness  as  surety  on 
the  said  note,"  instead  of  which  Poston  settled  for  Hender- 
son's note  for  two  thousand  five  hundred  dollars,  with  Hark- 
ness as  surety,  making  a  loss  to  plaintiff  of  one  thousand  one 
hundred  dollars,  for  which  it  asks  judgment.  The  answer 
makes  some  admissions  and  denials,  and  pleads  affirmative 
defenses,  that  will  be  noticed,  so  far  as  necessary,  in  the 
opinion.  The  cause  was  tried  to  a  jury,  that  returned  a  ver- 
dict for  plaintiff,  and  from  a  judgment  thereon  the  defendant 
appealed. — Affirmed. 

McNett  &  Tisdale  and  Geo.  H.  Fearons  for  appellant. 
Miles  &  Steele  for  appellee. 

Granger^  J. — I.  It  is  not  contended  that,  independenv 
of  the  telegraphic  correspondence,  Poston  had  authority  to 
make  the  settlement ;  and  the  first  proposition  argued  is  this : 
"Did  the  dispatch  written  at  Fairfield,  taken  in  connection 
with  the  reply  which  Poston  received  thereto,  constitute 
apparent  authority  on  his  part  to  effect  the  settlement  which 
he  did,  or  was  he  justified  in  drawing  that  conclusion  ?"  It 
seems  to  us  that  the  proposition  is  very  fairly  stated  to  test 
the  legal  question  involved.    It  probably  will  not  be  disputed 
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that  there  must  have  been  a  binding  settlement  with  Hender- 
son, before  damages  legally  accrued  to  plaintiff ;  and  a  bind- 
ing settlement,  as  to  plaintiff,  could  only  arise  from  such  a 
delegation  of  authority  as  that,  in  the  exercise  of  it,  he  would 

be  bound.  Appellant  argues  the  question  on  the 
2  theory  that  Poston   had   the  right  to  consider  the 

answer  to  his  dispatch  on  the  assumption  that  his  dis- 
patch to  plaintiff  was  correctly  transmitted,  and  we  think  the 
method  of  reasoning  correct.  Appellant  then  takes  this  posi- 
tion :  The  Poston  dispatch  notified  plaintiff  that  there  was  a 
stock  worth  one  thousand  two  hundred  dollars,  on  which  there 
was  a  one  thousand  five  hundred  dollar  mortgage,  and  a 
secured  note  for  two  thousand  five  hundred  dollars  was 
offered  in  settlement  The  answer  was:  "If  twelve  hun- 
dred dollar  mortgage  is  on  fifteen  hundred  dollar  property, 
accept."  Now,  leaving  out  of  mind  the  erroneous  dispatch, 
we  may  see  the  exact  conditions  under  which  Poston  acted, 
and  determine  the  question  of  his  authority.  It  is  said  the 
authority  to  accept  was  conditional  on  there  being  a  one  thou- 
sand two  hundred  dollar  mortgage  on  a  one  thousand  five  hun- 
dred dollar  stock,  and  not  on  there  being  a  one  thousand  five 
hundred  dollar  mortgage  on  a  one  thousand  two  hundred  dol- 
lar stock,  and  that  plaintiff  had  a  right  to  impose  an  arbitrary 
condition.  Without  doubt,  it  had  that  right ;  and  the  query 
comes,  did  it  impose  such  a  condition  ?  That  is,  was  Poston 
justified  in  construing  the  dispatch  as  authorizing  the  settle- 
ment only  upon  a  literal  construction  of  the  dispatch,  or  was 
he  to  treat  the  words  imposing  the  condition  as  meaning  that 
there  must  not  be  a  settlement  less  favorable  to  plaintiff? 
The  situation  and  understanding  of  the  parties  have  much 
to  do  with  this  construction,  and  the  case  is  presented  on  that 
theory.  From  Poston's  dispatch,  as  written  by  him,  plaintiff 
would  have  known  that  the  mortgage  on  Henderson's  stock 
exceeded  its  value  by  three  hundred  dollars.  It  would  be 
known  to  be  an  estimate.  When  the  answer  came,  Poston 
would  read  it  as  if  plaintiff  knew  what  he  (Poston)  had  said, 
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and  he  must  have  understood  that  he  was  to  accept  the  offer  of 
settlement  under  the  facts  as  he  had  stated  them,  and  also 
that  he  was  to  accept,  imless  the  conditions  were  more  favor- 
able to  plaintiff  than  they  would  be  with  a  one  thousand  two 
hundred  dollar  mortgage  on  a  one  thousand  five  hundred 
dollar  stock.  We  hazard  little  in  saying  that  had  Pos- 
ton's  dispatch  been  correctly  transmitted,  and  had  the  same 
answer  been  returned,  both  plaintiff  and  Poston  would 
have  so  understood  the  matter,  and  that  it  would  be  the 
natural  and  reasonable  conehision  from  the  premises.  The 
case,  from  a  legal  point  of  view,  differs  little,  if  any,  from 
facts  like  these:  A.  is  the  agent  for  B.  for  the  purchase  of 
horses.  A.  writes  to  B.  and  says:  "I  can  buy  horses  of  a 
certain  class  for  one  hundred  dollars  per  head.  Shall  I  pur- 
chase?" B.  answers,  "If  you  can  get  them  for  ninety-five 
dollars  per  head,  buy  them."  A.  buys  them  for  ninety  dollars 
per  head.  N^o  one  would  doubt  his  authority.  Why? 
Because  it  is  necessarily  involved  in  the  authority  granted. 
The  situation  justifies  a  conclusion  that  the  limitation  arising 
from  the  conditional  words  is  only  against  going  further  in 
one  direction;  that  is,  paying  more.  So  in  the  ease  at  bar. 
The  conditional  words  imposed  a  limitation  as  to  settlement 
only  in  case  the  stock,  in  value,  exceeded  the  mortgage  by 
more  than  three  hundred  dollars. 

Appellant  invokes  some  rules  imder  the  law  of  contracts^ 
and  cites  numerous  authorities,  and  among  them  Mechem 
Agency,  sections  294,  207,  303.  We  do  not  discover  a  word 
in  these  sections  against  our  theory  of  this  question.  Appel- 
lant omits  section  298,  which  we  think  quite  significant,  and 
we  quote  it,  with  the  one  preceding  it:  "Sec.  297.  In 
this  case,  as  in  the  other  cases,  the  intention  is  to  be 
gathered  from  the  whole  instrument,  whether  it  be  made- 
of  one  piece  of  paper  or  of  many."  "Sec.  298.  And 
so,  in  doubtful  cases,  resort  must  be  had  to  the  situa- 
tion, surroundings,  and  relation  of  parties;  for  though  the 
writing  cannot,  in  general,  be  contradicted  by  oral  evidence^ 
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jet  the  circumstances  may  properly  be  used  as  aids,  and,  by 
putting  the  court  more  or  less  fully  into  the  exact  situation  of 
the  parties,  to  enable  it  to  see  the  subject-matter  as  they  sa^ 
it"  Such  is  the  method  of  inquiry  we  pursue  in  this  case. 
The  rule  that,  in  the  making  of  contracts  by  correspondence, 
the  acceptance  must  be  unconditional,  is  strongly  urged  as 
applicable  in  this  case.  With  our  view  of  the  case,  the  accept- 
ance was  unconditional.  That  rule  has  application  as  between 
Henderson  and  plaintiff.  -When  the  answer  came  to  Poston, 
it  fixed  his  authority ;  and  the  acceptance  followed  that,  and 
was  unconditional.  The  only  condition  imposed  was  upon 
Poston,  which,  as  we  hold,  was  observed,  so  that  his  authority 
was  complete.  It  is  probably  true  that,  with  our  construction 
of  the  terms  of  the  telegram,  appellant  would  not  urge  the 
authorities  cited  as  applicable. 

II.  Contributory  negligence  is  pleaded,  and  urged 
against  plaintiff.  The  claim  is  based  first  on  the  negligence 
of  Poston,  in  that  when  he  received  the  reply  to  his  dispatch, 
it  should  have  put  him  on  inquiry,  because  of  the  language 
as  to  a  one  thousand  two  hundred  dollar  mortgage  on  a  one 
thousand  five  hundred  dollar  stock,  instead  of  as  it  was 
expressed  in  the  dispatch  as  written  by  Poston,  and  as  to 
plaintiff,  it  is  thought  there  was  negligence  because  of  the 
doubt  and  uncertainty  arising  from  the  dispatch  as  delivered 
by  the  defendant.  It  does  appear  from  the  record  that,  when 
plaintiff  received  the  telegram  from  Poston,  its  meaning  was 

thought  to  be  doubtful;  and  the  agent  at  Humeston 
3  was  asked  if  it  was  correct,  and  he  said  he  would  have 

it  repeated,  which  he  said  he  did,  and  that  it  was  cor- 
rect. The  court  submitted  the  question  to  the  jury,  and  said 
in  its  instructions:  "As  to  whether  the  plaintiff,  imder 
the  circumstances  shown,  did  all  that  reasonable,  prudent 
men  would  do  under  like  circumstances,  and  exercised  reason- 
able care  under  the  facts  shown,  will  be  a  question  for  the 
jury  to  determine  from  the  evidence.  If  they  did,  they  are 
not  guilty  of  contributory  negligence  in  that  regard.    If  they 
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did  not,  they  are  guilty  of  contributory  negligence,  and  can- 
not recover  beyond  the  amount  paid  for  the  telegram,  with 
interest."  As  to  the  negligence  of  Poston,  the  court  said: 
"It  is  also  alleged  that  plaintiffs  were  guilty  of  contributory 
negligence,  for  the  reason  that  the  plaintiffs'  reply  message 
to  their  agent,  Poston,  was  of  such  a  nature  as  to  put  him  on 
his  guard,  that  they  had  not  truly  interpreted  the  message 
sent  by  him  to  them.  The  plaintiffs  in  the  case  at  bar  are 
responsible  for  the  acts  of  their  agent,  Poston,  and  any  negli- 
gence on  his  part  in  the  performance  of  his  duties  would 
be  imputed  to  plaintiffs.  If  the  jury  find  that,  under  the 
circumstances  shown,  the  said  Poston  did  not  use  reasonable 
care,  the  plaintiffs  would  be  held  guilty  of  contributory  neg- 
ligence, and  could  not  recover."  We  do  not  think  the  defend- 
ant has  any  ground  for  complaint  on  this  branch  of  the  case. 
As  to  the  claim  of  negligence  on  the  part  of  plaintiff,  it  could 
not  be  said  to  be  negligence,  as  a  matter  of  law,  after  the  pains 
taken  to  know  if  the  dispatch  as  rec^^ived  was  correct ;  and,  as 
to  the  negligence  of  Poston,  the  only  doubtful  question  is 
if  it  does  not  affirmatively  appear  that  he  was  not  negligent. 
In  this  particular  we  may  refer  to  our  discussion  in  the  first 
division  of  the  opinion. 

III.  It  is  claimed  that,  after  plaintiff  knew  of  the  mis- 
take, it  should  have  taken  steps  to  rescind  the  contract  of  set- 
tlement; and  reliance  is  placed  on  the  familiar  rule  in  Green 
leaf  Evidence,  section  261,  and  stated  in  Beymer  v.  McBride, 
37  Iowa,  114,  that:  "It  is  a  general  principle  of  law,  in  case 
of  a  breach  of  a  specific  contract,  that,  if  the  injured  party 
can  protect  himself  from  damage,  he  is  bound  to  do 
4  so,  if  practicable,  at  a  moderate  expense,  or  by  ordi- 

nary efforts,  and  he  can  charge  the  delinquent  party 
for  such  expense  and  efforts,  and  for  such  damages  only  as 
could  not  be  prevented  by  the  exercise  of  such  diligence.'* 
We  have  found  no  case  like  this  where  such  a  rule  has  been 
applied.  Appellant's  claim  in  this  respect  is  that:  "As  the 
extent  and  scope  of  Poston's  authority  to  settle  or  compromise 
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was  measured  and  defined  by  the  two  telegrams,  and  Hen- 
derson, knew  of  the  contents  of  the  one  sent,  and  either  knew 
or  had  opportunity  of  knowing  the  one  received,  he  was  bound 
by  the  extent  of  the  authority  which  Poston  in  fact  had,  and 
was  charged  with  notice  of  its  limitations.  Ilence  he  was  in  no 
position  to  l^ally  resist  a  rescission  or  repudiation  of  the  set- 
tlement." In  view  of  what  we  have  already  said,  there  is  a  very 
conclusive  answer  to  the  claim.  The  claim  is  that  Henderson 
was  bound  by  the  extent  of  the  authority,  on  the  theory  of  the 
first  dispatch  being  correctly  transmitted;  and,  conceding 
Henderson's  know^ledge  to  have  been  the  same  as  that  of 
Poston,  the  same  inferences  as  to  authority  would  be  justified. 
If  the  situation  would  justify  Poston  in  accepting  the  settle- 
ment offered,  it  would  justify  Henderson  in  completing  the 
transaction.  We  are  not  to  be  understood  as  determining  this 
question  on  any  other  theory  or  claim  than  the  one  presented. 
The  case  of  Reed  v.  Telegraph  Co.  135  Mo.  661  (35  S.  W. 
Rep.  904),  is,  in  several  particulars,  like  the  one  at  bar.  The 
facts  in  that  case  are  substantially  these:  One  Hedges,  resid- 
ing at  Cedar  Eapids,  Iowa,  was  the  agent  for  Reed,  the  plain- 
tiff, residing  at  Kansas  City,  Mo.  Hedges  filed  with  the 
company  a  dispatch  to  Reed  as  follows  (omitting  date,  etc.)  : 
"Offered  thirteen  hundred  dollars  cash,  lot  two,  houses  near 
planing  mill.  Must  hear  immediately.  Can't  get  more."  In 
transmission  the  word  "thirteen"  was  changed  to  "nineteen," 
so  that  the  offer  to  her  was  one  thousand  nine  hundred  dollars. 
She  answered:  "Sell  property  for  amount  offered.  Will 
send  deed  Monday,  27."  Hedges  completed  the  agreement 
for  the  sale,  and  accepted  part  payment.  When  the  deed 
came,  it  expressed  a  consideration  of  one  thousand  nine  hun- 
dred dollars,  and  Hedges,  thinking  there  might  be  a  mistake, 
suggested  waiting  until  he  could  write;  but  the  purchaser 
refused  and  threatened  suit,  and  the  transaction  was  com- 
pleted by  accepting  one  thousand  three  hundred  dollars.  The 
action  was  to  recover  the  deficiency,  to  make  up  the  amount  of 
one  thousand  nine  hundred  dollars.     The  court  permitted  a 
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recovery,  and  on  the  question  of  authority,  which  we  have 
before  considered,  it  said :  "The  defendant  was  fully  advised 
of  its  importance,  on  the  face  of  the  message ;  and,  after  being 
so  advised,  its  agent  assured  plaintiff  that  it  had  been 
repeated,  and  she  could  rely  upon  its  correctness.  In  this  way 
plaintiff  was  led  to  believe  she  was  offered  one  thousand  nine 
hundred  dollars  for  her  property.  Being  willing  to  part  with 
it  for  that  sum,  she  wired  acceptance  of  the  proposition  made. 
The  proposal  was  only  one  thousand  three  hundred  dollars, 
but  in  this  way  she  was  made  to  accept  that  proposal.  Her 
agent  was  clothed,  not  only  with  apparent,  but  actual,  author- 
ity to  sell  for  one  thousand  three  hundred  dollars  so  far  ad 
he  was  advised.  Being  thus  empowered  to  sell,  he  made  a 
binding  contract,  and  accepted  a  part  of  the  purchase  money. 
The  deed  was  forwarded,  and  he  delivered  it.  All  this  was 
done  upon  reliance  in  the  correctness  of  defendant's  actions. 
Could  a  more  natural  consequence  ever  follow  a  transaction 
than  this  loss  did  upon  the  mistake  of  defendant?*'  In  the 
same  connection  the  court  said  upon  the  question  of  plaintiff's 
obligation  to  rescind :  "Does  it  lie  in  defendant's  mouth  to 
speculate  how  plaintiff  or  her  agent,  by  the  exercise  of  care, 
which  it  failed  to  exercise,  might  have  avoided  her  contract 
with  the  purchaser  ?  Has  the  defendant  the  right  to  require 
plaintiff  to  enter  upon  a  long  and  doubtful  litigation  to 
rescind  the  contract,  which  was  fully  executed  by  delivery  of 
her  deed,  and  the  receipt  of  the  purchase  money  ?  We  most 
clearly  think  not.  The  cases  cited  by  learned  counsel  do  not 
meet  this  case.  Here  the  damages  are  the  direct  result  of 
defendant's  negligence.  Moreover,  they  had  fully  accrued 
when  plaintiff  discovered  the  mistake.  There  were  no  means 
of  avoiding  them,  except  to  sue  the  blameless  purchaser  or  the 
negligent  company.  She  chose  the  latter  course,  and  we  think 
properly."  In  this  case  the  note  against  Henderson  for  thre%5 
thousand  six  hundred  dollars  had  been  surrendered,  if  not 
other  securities,  and  the  transaction  was  complete,  so  far  as 
to  make  it  binding  between  the  parties. 
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IV.  The  court,  by  its  fifteenth  instruction,  left  it  to 
the  jury  to  determine  whether  the  telegram  authorized  Poston 
to  make  the  settlement  This  is  said  to  be  error,  and  that  it 
was  the  duty  of  the  court  to  construe  the  telegrams.  Appel- 
lant's claim  is  made  specific  that  Poston's  authority  must  be 
determined  by  the  two  telegrams,  omitting  the  erroneous  one, 
and  that  it  was  the  duty  of  the  court  to  tell  the  jury  what  the 
two  telegrams  meant.  We  determine  the  question  on  that 
theory,  and  such  is  the  rule  we  have  so  far  observed.  Under 
such  a  rule  we  need  not  determine  the  correctness  of  the 
instruction ;  for  we  have  held  that,  as  a  matter  of  law,  the 
telegrams  gave  authority,  and  the  jury  must  have  so  found, 
in  order  to  return  a  verdict  for  plaintiff.     Hence,  no 

5  prejudice  resulted  from  giving  the  instruction.     In 
view  of  another  objection  to  the  same  instruction, 

we  set  out  the  important  part  of  it,  as  follows :  **In  regard 
to  such  defense,  the  jury  are  instructed  that,  in  determining 
the  true  purport  and  meaning  of  the  telegrams  sent,  the  words 
used  are  to  be  taken  in  their  usual  and  ordinary  significance 
and  meaning,  and  are  to  be  interpreted  in  the  light  of  the 
facts  as  they  were  known  to  the  parties  at  the  time.  If  the 
said  Poston  did  not  exercise  reasonable  care  in  interpreting 
and  acting  on  the  message  received,  in  view  of  the  facts  as  he 
knew  them,  the  plaintiffs  cannot  recover.  [The  mere  fact, 
however,  that  said  Poston  did  not  follow  the  strict  letter  of  his 
authority  in  the  message  sent  him,  as  to  whether  the  mortgage 
referred  to  was  a  twelve  hundred  dollar  mortgage  on  a  fifteen 
hundred  dollar  stock,  or  a  fifteen  hundred  dollar  mortgage  on 
a  twelve  hundred  dollar  stock,  would  not,  alone,  prevent  a 
recovery,  unless  the  jury  find  from  the  evidence  that  such 
departure  occasioned,  in  whole  or  in  part,  the  loss  com- 
plained of.]"  The  part  now  complained  of  we  have  included  in 
brackets.  The  complaint  is  that  it  permits  a  departure  from 
the  strict  letter  of  the  authority  granted,  which  is  said 

6  to  violate  the  rule.  We  read  the  instruction  to  mean,  in 
the  particular  suggested,  that,  if  there  was  otherwise  a 

right  of  recovery,  a  departure  from  the  strict  letter  not  affect- 
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ing  such  right,  would  not  defeat  a  recovery.  It  is  saying,  in 
effect  that  an  immaterial  departure  would  be  without  preju- 
dice. Surely  siich  an  instruction  does  not  violate  the  law.  A 
further  complaint  is  made  of  the  same  instruction  in  the  use 
of  the  words:  "If  said  Poston  did  not  exercise  reasonable 
care  in  interpreting  and  acting  on  the  message  received,  in 
view  of  the  facts  as  he  knew  them,  the  plaintiffs  cannot 
recover."  The  complaint  is  that,  "although  the  jury  should 
find  that  the  interpretation  put  upon  the  message  by  Poston 
was  not  the  true  one,  and  thev  should  find  that  Poston  used 
reasonable  care  in  his  effort  to  interpret,  but  made  a  mistake, 
they  would  still  find  for  the  plaintiff."  Appellant's  conclu- 
sion is  not  warranted.  But,  aside  from  this,  in  view  of  the 
legal  construction  to  be  put  on  the  telegrams,  and  that  must 
have  been  put  upon  them  in  reaching  the  verdict,  no  preju- 
dice could  result.  We  think,  as  does  appellant,  that  it  was  a 
question  of  correct  interpretation,  and  we  think  it  affirma- 
tively appears  that  the  verdict  is  in  accord  with  such  an  inter 
pretation,  because  of  which  language  complained  of,  even  if 
erroneous,  would  be  without  prejudice. 

V.  Mr.  Hasbrouck,  a  member  pf  the  plaintiff  firm,  was 
permitted  to  testify,  as  was  also  the  other  member,  that,  if 
the  telegram  as  filed  by  Poston  for  transmission  had  been 
received,  they  would  not  have  sent  the  message  they  did  send. 
There  was  no  error  in  permitting  the  answers.  It  was  a  neces- 
sary fact  to  be  shown  under  the  issues,  and  it  is  diffi- 

7  cult  to  imagine  any  other  method  of  proving  it.    The) 

were  the  only  ones  who  knew  the  fact,  and  they  did 
know.  A  state  of  facts  so  similar  as  to  make  the  holding 
clear  authority  on  this  question  is  in  Insurance  Co,  v,  Jami- 
son, 79  Iowa,  245.  We  need  add  nothing  to  what  we  have 
said  in  that  case.  The  rule  has  support  in  cases  therein  cited, 
and  in  Telegraph  Co.  v.  Mitchell  (Tex.)^  44  S.  W.  Eep.  247. 

VI.  Dr.  McCulloch,  one  of  the  plaintiff  firm,  in  con- 
nection with  his  testimony  as  to  the  meaning  of  the  telegram 


Jan.  1899]  Hanson  v.  Hammel.  171 


received  from  Poston  was  permitted  to  state  that  he  then 
knew,  or  had  an  idea  in  regard  to,  the  value  of  the  stock  of 
goods,  and  to  state  that,  according  to  his  idea,  the  value  was 

about  one  thousand  five  hundred  dollars.  It  seems 
8    .       to  be  conceded  in  argument  that,  had  the  court  limited 

the  application  of  the  evidence  as  to  what  was  in  the 
witness'  mind  in  interpreting  the  dispatch  from  Poston,  it 
might  have  been  proper.  There  is  scarcely  room  to  doubt 
that  the  jury  so  understood  it,  from  the  connection  in  which 
it  was  given.  We  have  no  doubt  that  it  was  proper  for  that 
purpose,  and,  if  proper,  the  error  was  not  in  admitting  it,  but 
in  a  failure  to  limit  its  application.  The  court  was  not  asked 
so  to  do,  nor  error  assigned  upon  such  a  refusal  or  neglect. 

The  instructions  given  are  without  prejudicial  error,  and 
they  so  fairly  submit  the  case  that  there  was  no  error  in  the 
refusal  of  those  asked.  The  evidence  clearly  sustains  the 
verdict.    The  judgment  is  affirmed. 
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AND  Hammel  &  Champagne^  Appellants.  |fii2  laj; 
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HIgk  of  Employment.     Plaintiff,  whose  hand  was  injured  by  being  107     ,7, 

caught  between  the  rollers  of  an  ironing  mangle  while  she  was      J^s 396 

putting  bees'  wax  on  one  of   the  rollers  in  obedience  to  her  107    iri 

employer's  orders,  was  twenty-one  years  old.  and  had  often  used  1^    ||j^ 

2    the  mangle.     She  knew  the  danger  of  having  her  hand  caught, J 

and  knew  that  the  guard  had  been  removed  from  in  front  of  the 
rollers  in  order  to  allow  her  to  do  the  work  Enid,  that  her 
employers  were  not  liable,  although  they  did  not  warn  her  of  the 
danger. 

Appeal:  what  is  skcond  teum  after  appeal:  Abstract.  Under 
Code,  section  4114.  providing  that  an  appeal  is  perfected  by  the 
service  of  notice  on  the  adverse  party  and  on  the  clerk  of  the 
court;  and  section  4116,  providing  that  such  notice  must  be  served 
and  the  cause  filed  and  docketed  fifteen  days  before  the  first  day 
of  the  next  term  of  the  supreme  court,  or  the  same  shall  not  be 
1  submitted  at  that  term;  and,  if  the  appeal  is  taken  less  than 
thirty  days  before  the  term,  it  must  be  so  filed  and  docketed  for 
the  next  succeeding  term;  and  section  4120  providing  that,  if  an 
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abstract  of  the  record  is  not  tiled  by  the  appellant  thirty  days 
before  the  second  term  after  the  appeal  is  taken,  the  appellee  may 
have  the  case  docketed  and  the  appeal  dismissed— where  an  appeal 
was  taken  April  20th,  and  the  next  term  began  May  8th,  the  October 
term  was  the  first  term  to  which  the  appeal  was  taken,  and  there- 
fore the  abstract  need  not  have  been  filed  thirty  days  before  that 
term. 

• 

Appeal  from  Polk  District  Court, — IIon.  \Y.  A.  Spurrieb, 

Judge. 

Thursday,  January  19,  1899. 

Action  for  damages  resulting  from  an  injury  to  plain- 
tiff's hand  by  being  drawn  between  the  rollers  of  an  ironing 
mangle.  Trial  to  jury,  verdict  and  judgment  for  the  plain- 
tiff, and  defendants  appeal. — Beversed. 

McVey  &  McVey  for  appellants. 
TT.  0,  Harvison  for  appellee. 

Ladd,  J. — This  appeal  was  taken  April  20,  1897,  from 
a  judgment  entered  November  14,  1896.  The  appellee  asks 
that  the  cause  be  dismissed  because  the  abstract  was  not  filed 
thirty  days  before  the  October  term,  1897.  As  the  May 
term  of  this  court  began  May  8th,  the  cause  could  not  have 

been  docketed  for  that  term,  but  necessarily  came 
1  on  at  the  October  term.     Section  28  of  the  rules  of 

this  court  provides  that:  "If  an  abstract  of  the 
record  is  not  filed  by  the  appellant  thirty  days  before 
the  second  term  after  the  appeal  was  taken,  unless  further 
time  is  given  by  the  court,  or  a  judge  thereof,  for  cause  -hown, 
the  appellee  may  file  an  abstract  of  such  matters  of  record  as 
are  necessary,  or  may  file  a  copy  of  the  final  judgment  or 
order  appealed  from,  notice  of  appeal  and  return  of  service 
thereof,  certified  by  the  clerk  of  the  trial  court,  and  cause  the 
case  to  be  docketed  and  the  appeal  upon  motion  shall  be  dis- 
missed, or  the  judgment  or  order  afiirmed."  Code,  section 
4120.     We  have  held  this  section  mandatory,  and  that  the 
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application  for  extension  of  time  must  be  made  before  the 
period  allowed  has  expired,  and  upon  notice  to  the  adverse 
party.  Newbury  v.  Manufacturing  Co.,  106  Iowa,  140. 
What  is  the  first  term  "after  the  appeal  was  taken?"  An 
appeal  is  taken  and  perfected  by  the  service  of  notice  in  writ- 
ing on  the  adverse  party,  or  some  one  representing  him,  and 
on  the  clerk  of  the  court  where  the  proceedings  are  pending. 
Rules,  section  13 ;  Code,  section  4114.  "A  notice  of  appeal 
must  be  served  thirty,  and  the  cause  filed  and  docketed  fifteen, 
days  before  the  first  day  of  the  next  term  of  the  supreme 
court,  or  the  same  shall  not  be  submitted  at  that  term,  unless 
the  parties  consent  thereto.  If  the  appeal  is  taken  less  than 
thirty  days  before  the  term,  it  must  be  so  filed  and  docketed 
for  the  next  succeeding  term."  Rules,  section  15  ;  Code,  sec- 
tion 4116.  The  first  term  to  which  an  appeal  can  be  taken, 
then,  in  the  absence  of  an  agreement,  must  neeo^!sarily  begin 
thirty  days  6r  more  after  the  notice  of  appeal  has  been 
served.  If  served  before  the  immediate  term  following,  but 
within  thirty  days  of  the  first  day,  the  case  must  be  "dock- 
eted for  the  next  succeeding  term."  In  such  a  case  the  notice 
is  served  before  the  immediate  term,  but  that  is  not  the  term 
to  which  the  api)eal  is  taken,  and  at  which  the  cause  may  be 
submitted.  Undoubtedly,  the  abstract  should  be  filed  in  time 
for  the  first  term  at  which  the  cause  may  be  submitted,  but,  as 
a  matter  of  indulgence,  the  possible  advantage  of  a  hearing  in 
this  court  is  not  lost  if  this  is  done  in  time  for  the  next  term. 
While  the  meaning  of  the  statute  and  the  rule  is  not  free  from 
doubt,  we  think  the  first  term  contemplated  that  to  which  the 
appeal  might  have  been  taken  by  serving  the  proper  notice 
thirty  days  before  its  first  day,  and  the  second  term  that 
immediately  following.  In  the  case  at  bar  the  notice  was 
served  less  than  thirty  days  prior  to  the  May  term,  and  there- 
fore the  first  term  to  which  "the  appeal  was  taken"  was  the 
October  term,  1897. 

II.     The  plaintiff,  a  woman  of  twenty-one  years,  had 
been  employed  at  the  defendants'  laundry  for  a  period  of  nine 
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months.     During  that  time  she  had  often  used  the  ironing 
mangle.    We  may  not  be  able  to  describe  this  machine 
2  well  without  the  use  of  a  photograph.    It  consisted  of 

one  steam-heated  cylinder  about  seventv-two  inches 
long  and  eighteen  inches  in  diameter,  over  which  were  three 
rollers,  each  about  six  inches  in  diameter,  and  of  the  same 
length.     The  rollers  were  solid,  covered  with  canvas,  and 
blanketed.     The  large  cylinder  has  a  highly  polished  metal 
surface.    The  machinery  was  put  in  gear  so  as  to  revolve  the 
cylinder  and  rollers  on  ball  bearings  by  a  sliding  pulley  and 
pedal  resting  on  a  lever.     By  touching  the  right  end  of  the 
pedal,  they  were  thrown  in  motion,  and  stopped  by  touching 
the  left  end.     It  was  impractical  to  remove  any  of  them 
because  of  the  difficulty  in  readjusting  the  space  between  the 
rollers  and  the  cylinder.    In  ironing,  a  box  was  used  in  front 
for  protection  in  putting  in  the  clothes,  and  on  the  other  side 
was  a  table  to  catch  these  as  they  came  through.    The  rollers 
are  so  close  to  the  cylinder  that  sheets  and  pillow  slips  and 
other  clothes  are  ironed  as  they  go  through.    On  the  fifth  day 
of  March,  1895,  the  defendants'  foreman  directed  the  plain- 
tiff to  bring  beeswax  and  sapolio  from  the  second  floor,  where 
she  was  working,  to  the  first  floor,  and  clean  the  mangle.    This 
she  had  never  done  before.     The  box  in  front  had  been 
removed.    There  was  starch  on  the  large  cylinder,  and  sapolio 
was  used  in  removing  it     After  having  cleaned  and  wiped 
the  cylinder,  the  plaintiff  took  beeswax  in  her  right  hand, 
and  applied  it  to  the  cylinder,  while  wiping  and  smoothing  it 
on  the  surface  with  a  cloth  in  her  left  hand.    For  this  purpose 
she  had  put  the  cylinder  in  motion,  and,  accidentally  getting 
her  left  hand  too  near  the  small  rollers,  it  was  caught  and 
drawn  in,  and  thereby  seriously  and  permanently  injured. 
She  had  received  no  instructions  with  respect  to  the  danger  in 
so  using  the  machine,  but,  from  her  use  of  it  in  ironing,  knew 
that  her  hand  would  be  injured  if  caught  between  the  rollers 
and  the  cylinder.      She  testified:      "I  could  see  the  rollers 
plainly  and  could  see  the  clothes  go  in,  and  knew  if  I  put  my 
fingers  there  they  would  go  in  just  like  the  clothes.     *     *     * 
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I  knew  if  I  put  my  fingerS  in  that  roller,  I  would  get  them 
smashed.  I  knew  it  all  the  time.  It  did  not  require  any 
experience  to  tell  that."  She  also  testified  that  she  was  cau- 
tious in  handling  the  machine,  and  that,  to  put  the  beeswax 
on  properly,  the  cylinder  must  be  turned;  also  that  she  was 
watching  her  hand  carefully  at  the  time  it  was  caught.  Just 
what  surface  of  the  large  cylinder  was  exposed  is  not  clear. 
One  of  the  defendant  firm  testified  it  would  be  about  one-half, 
while  plaintitflf  says  it  was  not  very  much.  The  appellants 
insist  that  the  evidence  discloses  no  negligence  on  their  part, 
and  in  this  they  are  confirmed  by  the  record.  Calling  the 
plaintiff  from  her  customary  employment,  and  directing  the 
temporary  work  of  cleaning  the  mangle,  was  not  a  negligent 
act,  unless  in  doing  so  her  employers  omitted  some  duty  to 
her  as  their  employe.  Thus,  if  the  work  ordered  was  of  a 
dangerous  character  requiring  peculiar  skill  in  its  perform- 
ance, and  she  did  not  possess  the  requisite  knowledge  or  skill 
to  do  it  with  safety,  and  this  was  known  to  her  employers, 
or  might  reasonably  be  supposed  to  have  been  known  to  them, 
then  they  would  be  liable,  even  though  the  employe  undertook 
the  work  without  protest.  Railway  Co.  v.  Adams,  105  Ind. 
151  (5  X.  E.  Eep.  187)  ;  Lalor  v.  Railway  Co.,  52  111.  401; 
Railway  Co.  v.  Bayfield,  37  Mich.  205 ;  O'Connor  v.  Adams, 
120  Mass.  427 ;  Railway  Co.  v.  Fort,  17  Wall.  553.  If,  how- 
ever, the  servant  is  competent  to  comprehend  the  danger,  or, 
in  fact,  knows  it,  the  master  is  not  liable.  This  is  because 
he  is  not  required  to  point  out  perils  which  are  apparent, 
or  which  the  servant  may  reasonably  be  expected  to  know.  In 
Cole  V.  Railway  Co.,  71  Wis.  114  (37  X.  W.  Kep.  89),  it  was 
held  that  "when  an  employe  of  mature  years,  of  ordinary 
intelligence  and  experience,  is  directed  to  do  a  temporary 
work  outside  of  the  business  he  has  engaged  to  do,  and  con- 
sents to  do  such  work  without  objection  on  account  of  his 
want  of  knowledge,  skill,  or  experience  in  doing  such  work,  no 
negligence  of  the  employer  can  b©  predicated  upon  that  state 
of  facts  alone.''  In  that  case  the  servant's  ordinary  employ- 
ment apprised  him  somewhat  of  the  perils  of  the  temporary 
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work  he  was  doing  when  injured.  Had  the  temporary  work 
been  entirely  different  in  kind,  and  the  perils  not  obvious, 
and  of  such  a  character  that  the  servant  could  acquire  no 
knowledge  of  them  in  the  ordinary  business  in  which  he  was 
engaged,  or  if  forced  to  perform  such  temporary  work  against 
his  protest,  the  rule  might  be  different.  Paule  v.  Mining  Co., 
80  Wis.  350  (50  N.  W.  Eep.  190) ;  Leary  v.  Railivay  Co., 
139  Mass.  587  (2  N.  K  Eep.  115).  It  was  said  in  Cam- 
mings  v.  Collins,  61  Mo.  523 :  ^*The  defendants  are  not  liable 
for  any  injury  resulting  from- causes  open  to  the  observation 
of  the  plaintiff,  and  which  it  required  no  special  skill  and 
training  to  foresee  were  likely  to  occasion  him  harm,  although 
he  was  at  the  time  engaged  in  the  performance  of  a  service 
which  he  had  not  contracted  to  render."  The  rule  seems  to  be 
well  settled  that  if  the  employe  knows,  or  may  reasonably  be 
supposed  to  know,  the  dangerous  character  of  the  temporary 
work  to  which  he  is  called,  the  employer  is  not  negligent 
in  requiring  the  work  without  explaining  its  character. 
Wormell  v.  Railway  Co.,  79  Me.  397  (10  Atl.  Kep.  49) ; 
Leary  v.  Railway  Co.,  supra;  Rummell  v.  Dilworih,  111  Pa, 
St.  345  (2  Atl.  Rep.  355) ;  Cahill  v.  Hilton,  160  X.  Y.  512 
(13  N".  E.  Eep.  339)  ;  Newbury  v.  Manufacturing  Co.,  100 
Iowa,  441.  In  the  case  at  bar  the  plaintiff  was  familiar 
with  the  working  of  the  mangle.  She  knew  how  to  run  it, 
and  knew  the  danger  of  allowing  her  hand  to  be  caught 
between  the  rollers  and  the  cylinder,  as  she  states  in  her  testi- 
mony. Indeed,  this  was  apparent  to  any  intelligent  person 
of  mature  years.  Eor  what  purpose,  then,  warnings,  orally 
or  in  posted  rules  ?  These  could  have  added  nothing  to  her 
information  of  the  perils  of  her  employment.  If  there  was 
insufficient  space  on  the  cylinder  to  apply  the  beeswax  safely 
in  turning  it,  this  was  obvious  to  her.  True,  in  ironing,  she 
had  the  protection  of  the  box  in  front,  but  the  removal  of  this 
was  known  to  her.  Whether  it  would  have  been  practical  to 
clean  the  cylinder  from  the  discharging  side  is  doubtful,  as 
this  would  have  required  the  removal  of  the  table,  and  the 
performance  of  the  work  from  beneath,  while  the  lever  for 
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starting  and  stopping  the  machine  was  on  the  other  side. 
Besides,  the  possibility  of  so  doing  was  as  evident  to  her  as  to 
the  defendants.  She  undertook  to  apply  the  beeswax  from 
the  front,  the  dangers  of  doing  which  were  obvious ;  and  she 
cannot  be  heard  to  complain  because  some  other  method  was 
not  pursued.  The  beeswax  could  have  been  safely  applied 
had  she,  in  doing  so,  exercised  care  commensurate  with  the 
danger  of  having  the  hand  caught.  The  particular  peril 
attending  the  performance  of  the  work  as  she  did  it  was 
apparent  to  her  and  fully  comprehended,  and  for  this  reason 
any  admonition  on  the  part  of  the  defendants  as  to  the  man- 
ner of  doing  it  was  unnecessary.  Bohn  v.  Havemeyer,  46 
Hun.  557;  Thompson  v.  Allis  Co.,  89  Wis.  523  (62  N.  W. 
Eep.  527);  Fones  v.  Phillips,  39  Ark.  17;  Engine  Works 
V,  Randall,  100  Ind.  293. — Eeversed.  ,.    ; 
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Appointments:  council  pro-^eedings.  A  city  ordinance  directed  the  io7~it 
council  to  appoint  a  street  commissioner  at  the  first  regular  meet-  "32  48., 
ing  in  each  year,  on  the  third  Monday  in  March,  who  should  hold  m  177 
office  for  one  year  and  until  a  successor  was  appointed  Code  '^  ^ 
1878,  section  784,  provides  that  every  officer  appointed  for  a  fixed 

2  term  shall  hold  over  until  his  successor  shall  be  appointed  unless 
otherwise  provided  by  statute  The  council  at  its  meeting  in 
March,  after  voting  several  times  without  result,  adjourned  sine 
diP,  without  appointing  relator's  successor  as  street  commissioner 
and  afterwards  approved  relator's  bond  as  a  hold-over  officer' 
although  such  approval  was  afterwards  reconsidered  and  lost' 
Held,  that  relator  was  continued  in  office,  and  the  council  could 
not  at  a  subsequent  meeting  appoint  a  successor. 
Samk:  Tie  vote.  On  a  vote  by  a  city  council  to  appoint  a  certain  per- 
son  as  streefc  commissioner,  three  members  voted  yea,  two  did  not 
vote,  and  one  voted  for  another  person,  the  latter  three  were 

2  recorded  as  voting  no,  and  the  mayor,  deciding  that  there  was  a 
tie.  voted  yea  and  declared  the  motion  carried.  Held,  that  under 
Code,  1878,  section  498,  requiring  all  appointments  of  city  officers 
by  a  city  council  to  be  made  by  a  majority  vote  of  the  whole  num- 
ber elected  to  the  council,  and  that  the  records  show  for  whom 
they  voted,  such  proceeding  was  void. 
Vol.  107  la— 12 
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Rkcords  of  council:  Purol  virvmce  A  record  of  a  vote  of  a  city 
council  which  shows  on  its  face  that  three  members  voted  yea  and 

3  three  no.  may  be  contradicted  by  parol  to  show  that  two  of  the 
latter  did  not  vote  at  all,  where  it  also  shows  that  members  not 
voting  were  counted  as  voting  no. 

Mnnicipal  Officer^:  testing  right  to  office:  Courts.  Under  Code. 
1873,  section  3345.  authorizing  an  action  ^'against  any  person 
1  unlawfully  holding  any  public  office  or  franchise  within  the  state/' 
the  district  court  has  jurisdiction  of  an  action  to  test  the  right  to 
office  of  a  street  commissioner  appointed  by  the  city  council  under 
Code,  1873,  section  5*24,  authorizing  a  city  council  to  provide  by 
ordinance  for  such  city  offices  as  should  be  necessary,  though 
there  is  an  ordinance  which  provides  a  contest  before  the  council 
as  to  elective  municipal  officers. 

lojunctiou*  Code,  lS74,.section  3386,  authorizing  an  injunction  in  cer- 
tain actions  by  ordinary  proceedings,  does  not  authorize  a  court 
to  enjoin  a  public  officer  from  exercising  the  duties  pertaining  to 

4  his  office,  in  an  action  to  test  his  right  to  hold  it,  where  the  plead- 
ings show  that  he  was  in  actual  possession  of  the  office  and  dis- 
charging its  duties  at  the  time  the  action  was  commenced 

Appeal  from  Harrison  District  Court. — Hox.  G.  W.  Wake- 
field, Judge. 

» 

Thursday,  January  19,  1899. 

Action  commenced  by  ordinary  proceedings  to  test  the 
right  of  defendant  to  hold  the  ofBce  of  street  commissioner  of 
the  city  of  Missouri  Valley.  An  amendment  to  the  petition 
was  filed,  in  which  was  asked  a  temporary  writ  of  injunc- 
tion to  restrain  the  defendant  from  exercising  any  of  the 
duties  pertaining  to  the  office  until  further  order  of  court, 
and  to  require  him  to  turn  over  to  the  relator  the  tools  and 
other  property  pertaining  to  the  office.  The  injunction  was 
granted  as  prayed.  There  w^as  a  trial  on  the  merits,  and  a 
judgment  in  favor  of  the  plaintiff.  The  defendant  appeals. —  * 
Modified  and  affirmed. 

Frank  Tamisiea  and  S.  IL  Cochran  for  appellant. 
C  W.  Kellogg  and  J.  S.  Dewell  for  appellee. 

KoBiNSON,  C.  J. — Missouri  Valley  is  a  city  of  the  second 
class.     One  of  its  ordinances  establishes  the  office  of  street 
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commissioner,  and  provides  that  it  shall  be  filled  by  the  city 
council;  that  at  the  first  regular  meeting  after  the  taking 
effect  of  the  ordinance,  and  annually  thereafter  at  the  regular 
meeting  in  March  of  each  year,  the  council  shall  appoint  a 
street  commissioner,  who  shall  continue  in  oflSce  for  the  term 
of  one  year  and  until  his  successor  is  elected  and  qualified, 
unless  sooner  remov.ed  by  a  vote  of  the  council.  Another  ordi- 
nance provides  "that  at  the  first  regular  meeting  of  the  city 
council  in  each  year,  on  the  third  Monday  in  March,  the  said 
city  council  shall,  by  a  majority  vote  of  all  the  members 
thereof,  appoint"  a  street  commissioner  and  certain  other 
oflScers,  "who  shall  hold  their  oflice  for  the  term  of  one  year 
and  until  their  successors  in  office  are  duly  appointed  and  qual- 
ified." The  relator  was  duly  appointed  street  commissioner  in 
March,  1896,  gave  the  official  bond  required,  and  discharged 
the  duties  of  the  office  until  April,  1897.  He  has  never  been 
removed  from  the  office  by  a  vote  of  the  council,  and  he  claims 
that  his  successor  has  not  been  appointed ;  that  he  gave  a  new 
bond  to  secure  the  faithful  performance  of  his  duties  as  a 
hold-over  officer;  and  that  the  defendant  wrongfully  claims 
the  office.  The  defendant  claims  that  he  was  duly  appointed 
to  the  office  by  the  city  council  at  a  meeting  held  on  the 
sixth  day  of  April,  1897,  and  that  he  gave  an  official  bond, 
which  was  approved  as  required  by  the  ordinance. 

I.  The  appellant  contends  that  the  district  court  erred 
in  assuming  jurisdiction  of  this  action  for  the  following 
reason:  That  the  office  in  controversy  was  not  created  by 
law,  but  by  ordinance,  and  the  city  council  alone  had  jurisdic- 
tion to  entertain  a  contest.  Section  524  of  the  Code  of  1873 
authorized  the  city  council  to  provide  by  ordinance  for  such 
city  officers  as  should  be  necessary  for  the  good  government  of 
the  city,  and  the  office  in  question  was  created  by  virtue  of 

that  authority.     An  ordinance  of  the  city  provided 
1  that  the  election  of  any  city  officer  might  be  contested 

on  the  same  ground  and  for  the  same  causes  specified 
in  cases  of  contested  elections  of  countv  officers,  and  that  the 
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proceedings  should  be  before  the  city  council.  But  the  ordi- 
nance applies  to  elective  offices,  and  not  to  those  filled  by 
appointment  of  the  council,  and  this  case  did  not  fall  within 
its  provisions.  Section  3345  of  the  Code  of  1873  authorized 
a  civil  action  by  ordinary  proceedings  "against  any  person 
unlawfully  holding  or  exercising  any  public  office  or  fran- 
chise  within  this  state,  or  any  office  in  any  corporation  created 
by  this  state,"  and  conferred  jurisdiction  upon  district  courts 
of  actions  against  persons  unlawfully  holding  or  exercising 
the  functions  of  an  office  properly  established  by  a  city  coun- 
cil. State  V,  Funck,  17  Iowa,  365.  This  is  not  an  action  to 
contest  an  election,  but  to  test  the  right  of  the  defendant  to 
hold  and  perform  the  duties  of  a  public  office,  and,  neces- 
sarily, to  test  the  validity  of  the  appointment  under  which  he 
claims  authority  to  act.  The  relator  was  authorized  to  pros- 
ecute the  action  by  an  order  of  a  judge  of  the  proper  district 
court. 

II.  The  ordinance  of  the  city  provided,  as  we  have 
seen,  that  the  street  commissioner  should  be  appointed  on 
the  third  Monday  in  March.  On  that  day  in  the  year  1807, 
the  members  of  the  council  voted  seven  times  for  persons  to 
fill  the  office,  but,  no  candidate  having  received  a  majority 
vote  of  the  members  of  the  council,  a  motion  to  adjourn,  but 
not  to  any  specified  date,  was  carried.  On  the  sixth  day  of 
April  another  meeting  was  held,  and,  a  motion  to  appoint 
the  defendant  as  street  commissioner  having  been  made,  the 
mayor,  who  was  presiding  announced  that  on  the  roll  call  all 
who  f  avore<l  the  motion  should,  when  their  names  were  called, 
answer  yea,  that  those  opposed  should  answer  no,  and  that 
those  present  and  not  voting  would  be  recorded  as- 
2  voting  no.    Three  members  of  the  council  voted  yea; 

two  did  not  vote,  and  one  vote<l  for  a  man  not  named 
in  the  motion,  and  the  three  were  recorded  as  voting  no;  and 
the  mayor,  deciding  that  there  was  a  tie,  voted  yea,  and 
declared  the  motion  carried.  The  purpose  of  recording  as 
voting  in  the  negative  members  of  the  council  who  did  not 
vote  for  the  motion  was  to  create  an  apparent  tie,  and  thus 
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permit  the  mayor  to  vote  as  he  was  authorized  by  the  rules 
of  the  council  to  do  when  the  members  of  the  council  were 
equally  divided.  Section  784  of  the  Code  of  1873  provided 
that  every  officer  elected  or  appointed  for  a  fixed  term  should 
hold  office  until  his  successor  should  be  elected  and  qualified, 
unless  the  statute  under  which  he  was  elected  or  appointed 
expressly  declared  the  contrary.  The  ordinance  of  the  city 
enacted  under  the  authoritv  of  section  524  of  the  Code  of 
1873  provided  that  the  street  commissioner  should  hold  his 

office  for  the  term  of  one  vear  and  until  his  successor  should 

t' 

be  elected  and  qualified.  It  was  said  in  Carter  v.  McFarland, 
75  Iowa,  196,  a  case  which  involved  the  appointment  of  a 
treasurer  of  a  school  district,  that  if  the  board  of  directors, 
which  had  the  appointing  power,  had  met  on  the  day  fixed  by 
law  for  the  appointment,  and  after  transacting  other  business 
had  adjourned  without  day,  and  without  giving  attention  to 
the  election  of  a  treasurer,  the  incumbent  would  have  held 
over  under  section  784.  What  was  thus  said  is  applicable 
to  this  case.  The  council  met  at  the  time  fixed  bv  the  ordi- 
nance,  and,  after  failing  to  appoint  a  street  commissioner, 
adjourned  without  day.  The  relator  afterwards  tendered  a 
bond  as  a  hold-over  officer,  and  the  bond  was  approved  by 
the  council,  although  the  record  of  the  proceedings  of  the 
council  at  a  meeting  held  after  this  action  was  commenced 
show^s  that  the  approval  was  re-considered  and  lost,  but  a  new 
bond  was  not  required.  We  are  of  the  opinion  that  what  wae 
done  had  the  effect  to  continue  the  relator  in  office. 

III. — But,  if  the  failure  of  the  council  to  appoint  a 
street  commissioner  at  the  time  fixed  %y  ordinance  and  an 
adjournment  without  day  did  not  deprive  the  council  of  the 
power  to  make  the  appointment  at  a  subsequent  meeting,  wo 
think  that  what  was  done  cannot  be  given  the  effect  of  an 
appointment.  It  is  said,  however,  that  the  record  is  regular 
on  its  face  and  cannot  be  contradicted  by  parol  evi- 
3  dence.    That  such  a  record  is  conclusive  for  some  pur- 

poses may  be  conceded ;  but  without  deciding  that  a 
person  adversely  interested,  who  was  not  in  any  manner  a 
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party  to  or  responsible  for  a  record  regular  on  its  face,  cannot 
question  it  in  a  collateral  proceeding,  we  hold  that  the  rule 
invoked  cannot  apply  in  this  case,  for  the  reason  that  the 
record  shows  that  in  a  certain  contingency, — ^that  is,  if  mem- 
bers of  the  council  were  present  who  did  not  vote  on  the 
motion  to  appoint  the  defendant, — nevertheless  they  would  be 
recorded  as  voting  in  the  negative.  Under  these  circum- 
stances, we  are  of  the  opinion  that  parol  evidence  to  show  the 
fact  was  properly  received.  Section  493  of  the  Code  of  1873 
required  all  appointments  of  city  officers  by  a  city  council  to 
be  made  viva  voce,  by  a  majority  of  the  whole  number  of 
members  elected  to  the  council,  and  that  the  record  show  for 
whom  they  voted.  The  city  ordinance  also  required  the 
appointment  to  be  made  by  a  majority  vote  of  all  the  mem- 
bers of  the  coimcil.  The  evidence  shows  that  there  was  not 
in  fact  a  tie,  and  the  right  of  the  mayor  to  a  casting  vote 
was  limited  to  cases  where  there  is  a  tie.  Code  1873,  section 
531.  Therefore,  he  had  no  right  to  vote  in  this  case,  and  the 
action  taken  was  of  no  effect. 

IV.  We  are  next  required  to  consider  the  amendment 
to  the  petition,  and  the  injunction.  Section  3346  of  the  Code 
of  1873  provided  that  to  an  action  commenced  by  virtue  of  the 
preceding  section  there  should  be  no  joinder  of  any  other 
cause  of  action,  and  it  is  insisted  that  the  district  court  wrong- 
fully permitted  the  plaintiff  to  amend  his  petition  by  pleading 

facts  on  Avhich  a  temporary  injunction  w-as  asked  and 
4  granted.     It  is  the  general  rule  that  courts  of  equity 

have  no  jurisdiction  to  determine  the  respective  rights 
of  claimants  to  a  public  office,  for  the  reason  that  the  remedy  at 
law  is  adequate ;  and  it  is  also  the  general  rule  that  an  injunc^ 
tion  will  not  lie  to  restrain  a  person  acting  as  a  public  officer 
from  exercising  the  functions  pertaining  to  the  office  on  the 
ground  that  he  is  not  entitled  to  the  office.  Cochran  v. 
McCleary,  22  Iowa,  75 ;  Delahanty  v.  Warner,  75  111.  185 ; 
Heffran  v.  HutcUns,  160  111.  550  (43  K  E.  Eep.  709)  ; 
Euels  V.  Halm,  75  Wis.  468  (44  K  W.  Eep.  507)  ;  Foster  v. 
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Moore,  32  Kan.  483  (4  Pac.  Kep.  850) ;  McDonald  v.  Rehrer, 
22  Fla.  198;  MarUe  v.  Wright,  13  Ind.  548;  Burhe  y. 
Leland,  51  Minn.  355  (53  K  W.  Kep.  716) ;  Jones  v.  Com- 
misdoners,  77  X.  C.  280;  Hagner  v,  Ileyherger,  7  Watts  & 
S.  104 ;  Updegraff  v.  Cram,  47  Pa.  St.  103 ;  Beele  v.  Rob- 
inson, 52  Ala.  66;  MouUon  v,  Reid,  54  Ala.  320;  State  v. 
Wolfenden,  74  X.  C.  103;  2  High  Injunction,  sections  1312, 
1313.  It  has  been  held  that  an  injunction  will  lie  in  favor 
of  the  incumbent  of  an  oflBce,  to  protect  him  in  the  discharge  of 
the  duties  of  the  office  against  an  adverse  claimant,  until  the 
latter  shall  have  established  his  right  to  the  office  by  an  action 
or  proceeding  at  law.  Guillotte  r.  Poincy,  41  La.  Ann.  333  (6 
South  Rep.  507) ;  Reemelin  v.  Moshy,  47  Ohio  St.  570  (26 
X.  E.  Kep.  717)  ;  Armijo  v,  Baca,  3  K  M.  (Gild.)  490  (6 
Pac.  Kep.  938).  We  next  inquire,  under  which  of  the  rules 
stated  does  the  injunction  asked  in  this  case  fall  ?  The  origi- 
nal petition  shows  that  the  defendant  was  "exercising  the 
office  of  street  commissioner"  under  an  appointment  made  by 
the  city  council,  although  it  was  also  averred  that  the  appoint- 
ment was  illegal,  and  that  the  defendant  was  exercising  the 
duties  of  the  office  unlawfully.  The  amendment  to  the  peti- 
tion states  that  the  principal  duties  of  the  street  commissioner 
are  to  collect  poll  taxes  and  take  charge  of  and  supervise  work 
on  the  streets ;  that  the  relator  is  ready  to  perform  the  duties 
of  the  office,  and  to  receive  all  benefits  to  be  derived  from  it ; 
that  numerous  persons  refuse  to  pay  poll  taxes  because  both 
the  relator  and  the  defendant  claim  the  right  to  collect  them, 
and  that,  if  both  continue  to  make  such  claims,  a  large  number 
of  perons  will  refuse  to  pay  poll  taxes,  and  that  in  consequence 
the  city  will  lose  such  taxes ;  that  the  defendant  has  taken  pos- 
session of  a  part  of  the  tools  and  implements  which  belong  to 
the  street  commissioner;  that  if  allowed  to  continue  in  the 
course  he  is  pursuing  he  will  greatly  interfere  with  the 
relator  and  impede  the  work,  and  will  in  a  large  measure 
deprive  the  relator  of  the  benefits  of  the  office,  and  subject 
the  city  to  loss ;  that  the  defendant  is  insolvent,  and  the  relator 
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is  without  remedy  at  law  for  damages.  Facts  are  also  alleged 
which  show  that  the  defendant  was,  formally  at  least, 
appointed  street  commissioner,  and  that  the  appointment  was 
illegal.  The  petition  as  amended  fails  to  show  that  the 
relator  is  in  possession  of  the  office  in  controversy,  and  dis- 
charging its  duties,  but  does  show  that  the  defendant  is 
discharging  the  duties  of  the  office  imder  a  claim  by  virtue 
of  an  appointment  made  by  the  body  in  which  the  appointing 
power  was  vested,  and  that  he  is  in  possession  of  a  part,  i£ 
not  all,  of  the  property  which  pertains  to  the  office.  The 
answer  contains  a  general  denial,  and  alleges  that  the  defend- 
ant is,  and  has  been  since  the  sixth  day  of  April,  1897,  the 
duly-qualified  and  acting  street  commissioner,  and  has  since 
been  engaged  in  performing  the  duties  of  the  office.  The 
answer  also  contains  a  statement  as  to  the  amount  of  work  th« 
defendant  has  done  as  street  commissioner.  The  evidence 
shows  that,  although  the  relator  claimed  to  act  as  street  com- 
missioner after  the  sixth  day  of  April,  1897,  he  was  virtually 
ousted  from  the  office  on  the  twelfth  day  of  April  by  officers 
of  the  city  before  this  action  was  commenced,  and  after  that 
date  the  defendant  performed  the  duties  of  the  office  until 
the  injunction  was  served.  It  thus  appears  from  the  plead- 
ings, and  also  from  the  evidence,  that  when  this  action  was 
commenced,  and  when  the  petition  was  filed,  the  defendant 
was  in  actual  possession  of  the  office  in  question  and  dis- 
charging its  duties.  The  plaintiff  relies  upon  section  3386 
of  the  Code  of  1873  and  the  eases  of  District  Tp.  i\  Barrett, 
47  Iowa,  110;  Cochran  v.  McCleary,  22  Iowa,  75;  and  State 
V,  Siynpkins,  77  Iowa,  676,  as  authorities  for  the  action  taken 
by  the  district  court.  The  statute  cited  authorized  an  injunc- 
tion in  some  actions  brought  by  ordinary  proceedings,  but  it 
does  not  necessarily  apply  to  such  actions  as  this.  The  first 
case  cited  was  an  attempt  to  determine  which  of  two  persons 
had  the  right  to  teach  school,  and  was  held  not  to  be  the  proper 
method  of  determining  questions  of  that  character.  It  was 
said  that  a  plain  and  adequate  remedy  was  provided  by  laWj 
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and  it  was  suggested  that  had  such  an  action  been  brought 
it  might  have  been  aided  by  injunction,  to  the  end  that  the 
school  might  continue  until  the  action  should  be  determined. 
In  the  case  of  Cochran  v.  McCIeary  it  was  decided  that  the 
right  to  a  public  office  or  franchise  cannot  be  decided  in  equity 
upon  an  original  bill  for  an  injunction,  but  it  left  unde- 
termined the  question  as  to  the  right  to  an  injunction  as 
auxiliary  to  the  main  proceeding.  In  the  case  of  State  v, 
Simpk'ins,  which  was  an  action  in  the  nature  of  a  quo  war- 
ranto, it  was  held  that  the  injunction  therein  was  improvi- 
dently  issued,  and  the  only  reason  given  for  that  conclusion 
was  that  *^the  action  was  commenced  by  the  county  attorney 
in  the  name  of  the  state,  and  there  was  no  ground  for  an 
injunction,  there  being  no  proper  parties  to  execute  an  injunc- 
tion bond."  The  question  now  under  consideration  was  not 
discussed  nor  decided  in  that  case.  We  do  not  think  anv  of 
the  authorities  relied  upon  by  the  j^laintiff  are  in  point.  Our 
conclusion  on  this  branch  of  the  case  is  that,  in  view  of  the 
fact  that  the  relator  was  not  discharging  the  duties  of  the 
office  in  question,  and  the  defendant  was  in  possession  of 
the  office  and  discharging  its  duties,  the  injunction  was  an 
attempt  to  transfer  from  the  defendant  to  the  relator,  in 
advance  of  the  determination  of  the  case  at  law,  the  possession 
of  the  office ;  that  such  relief  was  unauthorized,  and  that  the 
injunction  should  not  have  been  issued. 

V.  The  district  court  adjudged  that  the  relator  was 
entitled  to  the  office  in  question,  and  that  the  defendant  be 
ousted  from  it,  and  restrained  from  in  any  manner  inter- 
fering with  the  relator  in  discharging  the  duties  of  the  office. 
The  district  court  also  found  that  a  motion  to  dissolve  the 
injunction  which  was  filed  by  the  defendant  should  be  over- 
ruled. We  are  of  the  opinion,  for  the  reason  given,  that  it 
should  have  been  sustained.  It  follows  from  what  we  have 
said  that  the  judgment  of  ouster  is  correct,  and  should  be 
enforced,  and  that  so  much  of  the  judgment  as  gave  effect  to 
the  injunction  proceedings  is  erroneous.    We  are  not  advised 
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by  the  record  nor  by  the  arguments  of  counsel  whether  so 
much  of  the  judgment  as  we  find  to  be  erroneous  now  has  any 
practical  effect,  and  in  this  condition  of  the  record  we  find  it 
necessary  to  remand  the  cause  to  the  district  court  for  such 
further  proceedings,  if  any,  respecting  relief  based  upon  the 
amendment  to  the  petition  and  injunction,  in  harmony  with 
this  opinion,  as  may  be  desirable  and  proper. — Modified  and 

AFFIRMED. 


Jacob  Weiland  v.  Peter  Ehlers,  Appellant. 

Accouuting:    evidence.    On  the  issue  of  settlement  in  an  action  for 
2    an  accounting,  testimony  of  one  party  is  properly  admitted  that 
the  otRer  told  him  that  he  had  not  figured  up  his  account  and  did 
not  know  how  they  stood. 

Amendments:  cdhing  variance:  Discretion,  In  an  action  for  an 
accounting,  there  was  a  plea  of  full  settlement,  and  evidence 
which  tended  to  show  special  settlements,  and  that  there  were 
mistakes  if  not  fraud,  in  them,  and  which  warranted  a  finding 
1  that  there  had  been  no  full  and  final  settlement,  and  that  defend- 
ant was  not  misled  by  a  claim  of  fraud  and  mistake  set  up  by  an 
amendment  filed  by  plaintiff,  without  leave,  after  verdict.  Held, 
that  under  Code,  section  3597,  making  variance  between  pleading 
and  proof  immaterial  unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice,  and  section  3598,  permitting  the  court,  the 
variance  not  being  material,  to  direct  the  fact  to  be  found  accord- 
ing to  the  evidence  and  order  an  immediate  amendment,  it  was 
not  an  abuse  of  discretion  to  permit  the  amendment  to  stand. 

Appeal  from  Pottawattamie  District  Court, — Hon.  A.  B. 

Thornell,  Judge. 

Thursday,  January  19,  1899. 

From  the  petition,  answer,  and  counterclaim,  and  the 
amendments  thereto,  and  the  reply,  it  appears  that  this  is  an 
action  for  an  accounting,  and  that  the  defendant  pleads  full 
settlement,  which  the  plaintiff  denies.  Verdict  and  judg- 
ment were  rendered  in  favor  of  the  plaintiff  for  two  hxmdred 
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and   forty-seven   dollars    and    eighteen    cents.      Defendant 
appeals. — Affirmed, 

Harl  &  McCabe  for  appellant 

Robertson  &  Kimball  for  appellee. 

Given,  J. — I.  Plaintiff  was  indebted  to  various 
parties,  some  of  whom  held  mortgages  on  his  personal  prop- 
erty as  security.  At  plaintiffs  instance  the  defendant  paid 
certain  of  these  claims,  and  on  account  thereof,  and  of  other 
indebtedness  from  the  plaintiff  to  the  defendant,  the  plain- 
tiff, at  different  times,  delivered  to  the  defendant  corn,  hogs, 
and  other  personal  property.  There  are  issues  as  to  the  items 
and  amoxmts  claimed  by  each  and  as  to  whether  there  was  a 
full  settlement.  The  court  instructed  the  jury  that,  if  there 
was  a  settlement  between  the  plaintiff  and  defendant,  it 
would  be  a  bar  to  recovery  by  either  party,  excepting  for 
such  balance  as  was  found  due  on  such  settlement ;  that  they 
should  decide  whether  the  settlement  pleaded  by  the  defend- 
ant was  shown, — if  not,  they  should  determine  the  amount  in 
favor  of  each  party  on  his  claim,  and  find  the  verdict  for  the 
party  in  the  amount  of  the  balance.  After  verdict  the  defend- 
ant filed  a  motion  for  a  new  trial,  and,  after  the  same  was  sub- 
mitted, the  plaintiff  filed  an  amendment  to  his  reply,  alleging 
that,  if  any  settlement  was  made,  it  was  made  *^by  mistake  or 
fraud,  and  involuntarily  by  duress,  and  under  fear  of  defend- 
ant's seizing  plaintiffs  property  under  mortgages  held  by 
defendant,  which  had  at  that  time  been  satisfied,  but  of  which 
satiiBfaction  the  plaintiff  at  that  time  had  no  knowledge.*' 
Defendant  moved  to  strike  this  amendment,  on  the  ground 
that  it  was  filed  too  late,  without  leave,  and  that  it  entirely 
changes  the  issues,  and  gives  defendant  no  opportunity  to 
be  heard  in  evidence  or  argument,  and  is  not  in  furtherance 
of  justice.  This  motion  and  the  motion  for  new  trial  were 
overruled,  and  judgment  rendered. 

Defendant  insists  that  the  court  erred  in  not  striking 
said  amendment  to  the  reply,  and  cites  Code,  section  3600, 


188  Weilano  v.  Ehlers.  [107  Iowa 

providing  that  the  court  may,  in  furtherance  of  justice,  per- 
mit    amendments,      inserting     certain     allegations 

1  material  to  the  case,  "when  the  amendment  does  not 
change  substantially  the  claim  or  defense  by  conform- 
ing the  pleading  or  proceedings  to  the  facts  proven."  Sec- 
tion 3597  provides  that  "no  variance  between  the  allegations 
in  the  pleading  and  the  proof  is  to  be  regarded  as  material 
unless  it  has  actually  misled  the  adverse  party  to  his  preju- 
dice in  maintaining  his  action  or  defense  upon  the  merits." 
Section  3598  provides:  "When  the  variance  is  not  material 
the  court  may  direct  the  fact  to  be  found  according  to  the 
evidence,  and  order  an  immediate  amendment  without  costs.'' 
The  defendant  kept  the  accounts  of  these  transactions,  and 
there  is  evidence  tending  to  show  that  there  were  special  set- 
tlements; that  is,  that  when  certain  items  of  property  were 
delivered  to  the  defendant,  they  were  settled  for  by  part  pay- 
ment, and  by  crediting  the  balance  of  the  price.  There  is  evi- 
dence tending  to  show  mistakes,  if  not  fraud,  in  these  settle- 
ments; and  under  the  evidence  the  jury  was  warranted  in 
finding  that  there  had  been  no  full  and  final  settlement 
including  all  items.  The  evidence  as  to  settlements  is  such  as 
to  show  that  the  defendant  was  not  misled  as  to  the  claim  of 
fraud  and  mistake.  We  think  the  court  did  not  abuse  its  dis- 
cretion in  permitting  this  amendment  to  the  reply  to  stand. 

Defendant  insists  that  the  court  erred  in  permitting 

the  plaintiff  to  testify  that  defendant  told  him  to  bring  in 

wheat  and  corn,  that  he  had  not  figured  up  his  account,  and 

did  not  know  how  thev  stood.     It  is  insisted  that  this 

2  was  immaterial  under  the  pleadings,  but,  in  the  view 
we  take  of  the  pleadings,  it  was  not  so.     Defendant's 

contentions  throughout  are  based  upon  the  claim  that  this  is 
not  an  action  calling  for  a  balance  of  the  accounts  between 
the  parties,  and  that  the  items  of  property  delivered  to  the 
defendant  were  not  sales,  but  payments,  and  that  the  action 
is  to  recover  as  for  property  sold.  We  think  that,  taking  all 
the  pleadings  into  consideration,  they  fairly  present  an  action 
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in  which  each  party  disputes  the  claims  of  the  other,  and  asks 
to  be  allowed  the  claims  made  by  him.  We  find  no  error  in 
the  rulings  of  the  court,  and  think  the  verdict  is  sustained  by 
the  evidence. — Affirmed, 


Charles  Pitstick  v.  W.  II.  Osterman,  Appellant. 

Pleadings  an«l  Instriietioiig.  Plaintiff  sued  on  a  contract  for  work 
and  labor  Defendant  admitted  the  contract,  but  claimed  that  a 
subsequent  one  had  been  entered  into  as  a  substitute.  Plaintiff, 
in  reply,  admitted  that  a  new  contract  hal  been  talked  of,  and 
denied  that  it  had  been  completed,  but  made  no  allegation  that 
the  new  contract  was  conditional  on  the  performance  of  a  condi- 
tion by  the  defendant  Hrld^  that  a  charge  that  plaintiff  could 
recover  if  the  new  contract  was  conditioned  on  the  performance 
of  an  act  by  defendant  which  he  had  refused  to  perform,  is  erro- 
.    neous  as  a  departure  from  the  issues 

Appeal  from  Emmet  District  Court. — Hon.  W.  B.  Quartox, 

Judge. 

Thursday,  January  19,  1809. 

Action  at  law  to  recover  on  a  contract  for  work  and 
labor.  Verdict  and  judgment  for  plaintiff,-  and  the  defend- 
ant appealed. — Reversed, 

J,  G.  Myerly  for  appellant. 

Sweet  &  Dow  for  appellee. 

Granger,  J. — I.  Plaintiff  claims  that  on  July  6,  1895^ 
he  entered  into  an  oral  agreement  with  the  defendant, 
whereby  the  plaintiff,  with  his  team,  was  to  work  for  the 
defendant  on  a  drilling  machine,  at  the  rate  of  two  dollars 
per  day,  with  a  reasonable  raise  in  wages  in  case  the  defend- 
ant had  suflScient  work  to  do ;  that  under  said  contract  plain- 
tiff worked  for  defendant  from  July  10,  1895,  to  October  9, 
1895,  and  that  there  is  due  him  one  hundred  and  thirty-six 
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dollars.  Defendant  admitted  the  making  of  the  contract; 
that  plaintiff  worked  for  him  thereunder  seven  days;  that 
then  a  new  contract  was  entered  into,  whereby  plaintiff  was  to 
furnish  a  team  and  his  own  services  for  the  defendant  in  the 
business  of  drilling  wells,  and  was  to  receive  as  full  compen- 
sation therefor  ten  cents  per  foot  for  all  wells  that  proved  to 
be  satisfactory ;  that  plaintiff,  under  said  contract,  furnished 
a  team  and  his  own  services  in  said  work,  and  has  been  fully 
paid.  In  another  count  defendant  claimed  to  have  overpaid 
the  plaintiff  in  the  sum  of  eight  dollars  and  forty  cents.  In 
an  amendment  defendant  pleaded  that  plaintiff  had  agreed 
to  take,  in  part  payment  for  services  rendered  under  this  last 
contract,  a  feed  grinder  and  corn  sheller  of  one  Dobbie,  and 
was  to  allow  defendant  seventy-five  dollars  for  the  same,  and 
defendant  was  to  take  plaintiff's  watch,  and  allow  him  twenty 
dollars  therefor ;  that  by  virtue  of  said  agreement  the  sheller 
and  grinder  were  delivered  to  plaintiff,  and  accepted  by  him ; 
and  that  as  to  work  thereafter  done  it  was  paid  for,  and  that 
plaintiff  refused  to  carry  out  the  terms  of  said  contract. 
Plaintiff,  in  reply,  admitted  that  there  had  been  talk  of  a 
new  contract,  but  averred  that  no  contract  had  been  com- 
pleted, and  that  defendant  was  to  take  the  watch  and  allow 
him  twenty  dollars  for  it,  if  he  (plaintiff)  took  the  sheller 
and  grinder.    He  denied  all  other  statements  in  the  answer. 

II.  A  specific  complaint  is  made  as  to  the  seventh 
instruction,  but  to  a  proper  understanding  of  it,  a  part,  at 
least,  of  the  sixth  instruction  is  important  In  the  sixth 
instruction  the  jury  is  correctly  told  that  plaintiff  can  recover 
only  on  the  contract  first  made,  for  that  is  the  one  on  which 
the  action  was  brought.  This  means  that,  if  a  new  contract 
was  made,  so  as  to  take  its  place,  the  old  one  was  at  an  end, 
and  no  recovery  could  be  had  thereon.  The  following  is  a 
part  of  the  sixth  instruction :  "It  is  the  claim  of  the  defend- 
ant that  the  plaintiff  has  abandoned  the  old  contraot  for  two 
dollars  per  day,  and  entered  into  the  performance  of  the  new 
contract,  and  has  failed  to  comply  with  the  terms  of  the  said 
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contract,  and  is  not,  therefore,  entitled  to  recover ;  while  it  is 
the  contention  of  the  plaintiff  that  he  was  to  work  for  the 
defendant  under  the  old  contract  until  the  new  contract  was 
fully  performed  on  the  part  of  the  defendant  by  taking  plain- 
tiff's watch  at  the  agreed. price.  And  it  is  also  contended  by 
the  defendant  that  he  offered  to  perform  his  part  of  the  con- 
tract by  taking  the  plaintiff's  watch,  which  fact  is  denied  by 
the  plaintiff."  The  seventh  instruction  is  as  follows:  "It 
being  admitted  by  defendant  that  the  contract  sued  unon  was 
made  between  the  parties,  the  burden  of  proof  establishing 
the  new  contract,  which  was  to  take  the  place  of  the  first  one 
made,  and  a  performance  of  the  conditions  of  the  new  contract 
on  the  part  of  the  defendant,  rests  upon  the  defendant.  Now, 
if  you  believe  from  the  evidence  that  a  new  contract  was  made 
to  take  the  place  of  the  first  one  entered  into  between  the 
parties,  and  that  the  defendant  has  performed  the  said  con- 
tract on  his  part,  or  offered  to  perform  the  new  contract  on  his 
part,  then  you  are  told  that  the  plaintiff  is  not  entitled  to 
recover  in  this  action.  But  if,  on  the  other  hand,  you  should 
find  that  the  said  new  contract  was  conditioned  upon  the 
defendant's  taking  the  plaintiff's  watch  at  twenty  dollars,  and 
you  further  find  that  the  defendant  refused  to  do  so,  then  you 
are  told  that  plaintiff  would  be  entitled  to  recover  from  the 
defendant  under  the  terms  and  conditions  of  the  first  contract 
made  between  them."  The  complaint  is  as  to  the  last  part 
of  the  instruction,  wherein  a  recovery  is  permitted  in  case  the 
new  contract  was  conditioned  on  a  performance  by  defendant 
in  taking  plaintiff's  watch.  The  issues  were  made,  as  to  the 
contract,  by  the  answer  and  reply;  the  first  contract  being 
admitted  by  the  answer,  and  the  new  one  pleaded  as  a  substi- 
tute for  it.  On  the  question  of  a  right  of  recovery  the  plead- 
ings present  the  single  issue  whether  or  not  a  new  contract  was 
made^  it  being  expressly  stated  in  the  reply  that  there  was 
talk  of  one,  but  that  it  was  never  completed.  The  reply  in  no 
way  presents  a  claim  that  there  was  a  new  contract,  and  that 
a  condition  of  it  was  that  the  old  contract  was  to  continue 
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tmtil  the  new  one  was  performed  by  defendant  by  taking 
plaintiff's  watch  at  an  agreed  price.  The  issues  in  no  way 
present  a  question  whether  or  not  the  new  contract  was  per- 
formed. The  issue  was,  simply,  did  the  parties  make  a  hew 
contract  as  alleged  ?  If  they  did,  there  could  be  no  recovery 
on  the  old  one.  If  they  did  not,  there  could  be,  unless  pre- 
vented on  other  grounds  pleaded.  The  instructions  present 
a  question  of  there  being  a  new  contract,  and  a  breach  of  it, 
in  which  case  there  could  be  a  recovery  on  the  old  one.  The 
seventh  instruction  follows  the  statements  in  the  sixth  as  to 
what  the  contentions  were,  and  permitted  a  recovery  on  an 
issue  not  involved. 

III.  The  following  is  the  eighth  instruction:  *'If  you 
find  from  the  evidence*  that  the  plaintiff  stood  ready  and  wil- 
ling at  all  times  to  perform  the  new  contract  on  his  part, 
but  that  the  defendant  refused  to  perform  on  his  part  within 
a  reasonable  time  after  the  making  of  the  said  contract,  then 
you  are  told  that  the  plaintiff  had  a  right  to  treat  the  new 
contract  as  abandoned  by  the  defendant,  and  would,  in  this 
action,  be  entitled  to  recover  upon  the  original  contract  made 
between  the  parties."  For  the  reason  stated  in  the  first  divis- 
ion of  the  opinion,  this  instruction  is  erroneous.  There  is 
no  issue  in  the  case  to  which  it  can  apply.  If  there  was  an 
abandonment  of  the  new  contract,  it  was  proper  matter  to  be 
set  up  in  a  reply  by  way  of  avoidance  of  matter  pleaded  in 
the  answer.  Code,  section  3576.  This  instruction  is  a  very 
clear  illustration  of  the  departure  from  the  issue  made  by  the 
pleading  in  permitting  the  new  contract,  if  shown,  to  be 
avoided  by  proof  of  facts  not  in  issue.     The  judgment  must 

be  REVERSED. 


Ann  Casey  v.  William  Casey,  Appellant. 


^^  C-ten«ncy :   adverse  possession.   Two  brothers  held  land  as  tenants 

107  m  in  common  and  afterwards  one  moved  off,  and  resided  in  the 

107    wd  neighborhood  for  over  thirty  years,  making  no  claim  to  the  land, 

142     239 


Jan.  1899]  Casey  v.  Casey.  193 

1  and  knowing  that  the  other  was  paying  taxes,  making  improye- 
ments  (including  building  a  dwelling)  and  collecting  rents.  Two* 
years  after  the  removal,  the  brothers  and  their  wives  joined  in^ 

2  mortgaging  the  land.    At  divers  times  the  brother  in  possession^ 
claimed  sole  ownership,  and  for  one  year  leased  to  the  son  of  the 
other,  with  the  latter's  knowledge  and  assent.    Held,  that  the 
brother  in  possession  had  acquired  title  by  adverse  possession. 

EviDENOK  OP  INTENT.    Declarations  of  sole  ownership  by  a  tenant  in 
2    common  in  possession  are  admissible  to  show  his  intent  to  hold 
adversely  to  those  not  in  possession,  though  not  made  in  their 
presence. 

Appeal  from  Winneshiek  District  Court. — Hon.  A.  X.  IIob- 

soN,  Judge. 

Thursday,  January  19,  1899. 

i 

Action  in  equity  to  quiet  title  to  real  estate.  From  a 
decree  in  plaintiff's  favor,  defendants  appeal. — Affirmed, 

Willett  &  Willett  for  appellants. 

L,  Bullis  for  apj^ellee. 

Waterman,  J. — Plaintiff  is  the  widow  of  one  Timothy 
Casey,  who  died  in  the  year  1894.  Her  claim  to  the  real 
estatotin  question  is  founded  upon  the  will  of  her  husband, 
in  which  it  was  devised  to  her.  Timothy  Casey  and  his 
brother,'  the  defendant  William  Casey,  obtained  title  to  this 
land  jointly,  a  part  in  the  year  1858  and  a  part  in  1860.    In 

the  deeds  they  were  both  named  as  grantees.  Both 
1  went   into   possession,    and    they    continued    in    the 

joint  occupation  of  the  premises  until  the  year 
1865,  when  William  purchased  another  farm  some  three 
miles  distant,  and  moved  thereon.  Timothy  remained 
in  sole  possession  of  the  premises  in  dispute  from  that 
time  until  his  death,  and  since  his  death  such  posses- 
sion has  been  held  by  his  widow.  Plaintiff  claims  title 
by  adverse  possession,  and  also  asserts  that  a  deed  was  made 
therefor  by  William  to  Timothy,  which  has  been  lost.  Both 
Vol.  107  la -13 
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of  these  claims  are  -denied,  and  defendant  William  Casey 
seeks  to  have  title  to  the  undivided  one-half  quieted  in  him. 
In  the  year  1867,  Timothy  and  William  Casey,  with  their 
wives,  joined  in  making  a  mortgage  on  the  land,  and  there  is 
evidence  from  two  sons  of  William  Casey  that  Timothy 
admitted  that  William  oAVTied  an  interest  therein.  These 
declarations,  it  is  said,  were  made  in  1892  and  later.  There 
seems  to  have  been  nothing  in  the  conversation,  as  it  appears 
in  the  record,  to  have  called  them  out.  The  facts  just  stated, 
together  with  the  fact  that  the  last  deed  in  the  chain  of  title 
stands  in  the  name  of  the  two  brothers  as  grantees,  makes  the 
case  for  defendants.  On  the  other  hand,  the  undisput^ 
testimony  shows  that  Timothy  Casey  held  exclusive  posses- 
sion from  the  time  his  brother  moved,  in  1865.  During  that 
time  he  paid  the  taxes,  received  the  rents  and  profits,  and 
made  various  improvements  upon  the  land.  Among  other  of 
such  improvements,  he  built  a  dwelling  house.     At 

2  different  times  he  claimed  sole  ownership.    Evidence 
of  this  fact  was  objected  to,  because  the  declarations 

were  not  shown  to  have  been  made  in  the  presence  of  William 
Casey.  But  we  think  such  evidence  was  admissible  to  prove, 
not  the  title,  but  the  intent  of  the  party  in  possession.  Youngs 
V,  Cunningham,  57  Mich.  153  (23  X.  W.  Rep.  626)  ;  Lamo^ 
reaux  v.  Meyers,  68  Wis.  34  (31  :N'.  W.  Eep.  331). 

3  Furthermore,  to  sustain  plaintiff's  claim  it  is  shown 
without  dispute  that  during  all  the  years  of  Timothy 

Casey's  occupancy  of  the  land  the  defendant  William  lived 
only  three  miles  distant,  and  that  he  was  aware  of  many,  if  not 
all,  of  the  improvements  made  upon  the  premises.  There  is 
no  pretense  of  his  ever  exercising  any  act  of  ownership  after 
1865,  other  than  his  joining  in  the  mortgage  mentioned.  On 
the  contrary,  we  find  that  in  the  year  1893  a  son  of  William, 
with  the  latter's  knowledge  and  assent,  leased  a  part  of  the 
land  from  Timothy  and  farmed  it  that  year.  These  are  the 
facts.  Applying  to  them  well-recognized  principles  of  law, 
and  we  find  that  Timothy  and  his  brother,  the  defendant, 
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were  tenants  in  common.  Exclusive  occupancy  by  one  tenant 
in  common,  accompanied  by  acts  or  declarations  of  sole  own- 
ership, if  known  to  his  co-tenant,  will  amount  to  an  ouster. 
Flock  V,  Wyatt,  49  Iowa,  466 ;  Warfield  v.  Lindell,  38  Mo. 
661;  Campau  v.  Dubois,  39  Mich.  274;  Cummings  v. 
Wyman,  10  Mass.  464;  Hubbard  v.  Wood,  1  Sneed,  279. 
And  where  there  is  an  ouster  the  possession  of  the  occupying 
tenant  may  ripen  into  a  title.  Actual  notice  of  the  hostile 
acts  and  claim  must  be  shown,  but  this  may  be  done  by  circum- 
stantial evidence,  as  in  this  case.  In  Laraway  i\  Larue,  63 
Iowa,  408,  the  defendant  was  one  of  several  tenants  in  com- 
mon, lie  set  up  title  by  adverse  possession,  founded  upon 
facts  quite  similar  to  the  facts  in  this  case  relied  upon  ly 
plaintiff.  This  court  held  the  possession  to  be  adverse,  and 
the  title  based  thereon  to  be  valid,  and  said  upon  the  issue : 
"The  deed  to  defendant  was  made  in  March,  1854,  more 
than  twenty  years  prior  to  the  commencement  of  this  action. 
The  land  was  wild  prairie.  The  defendant  took  possession 
at  once,  paid  the  back  taxes,  broke  and  fenced  the  land,  and 
built  a  good  common  farm  house  16x24,  and  also  barns, 
stables,  and  cribs.  He  rented  it  for  six  years',  and  collected 
the  rents.  Afterwards  he  moved  upon  it,  and  occupied  it 
continuously  as  a  homestead,  and  kept  the  taxes  paid. 
*  *  *  No  one  of  the  heirs  claimed  an  interest  in  the  land 
during  this  twenty  years,  nor  claimed  any  rents  or  profits, 
though  two  of  them  lived  near  the  land.  *  *  *  We  can- 
not think  for  a  moment  that  the  defendant  supposed  he  was 
a  mere  tenant  in  common,  and  held  with  half  a  dozen  others, 
as  the  plaintiff  contends  that  he  did."  So,  in  the  case  at  bar, 
while  the  death  of  Timothy  Casey  renders  it  impossible  to 
show  what  understanding  or  agreement  he  had  with  his 
brother  when  the  latter  removed  from  the  land  in  1865,  yet  we 
caniiot  think,  in  view  of  what  subsequently  transpired,  that  he 
supposed  he  was  only  a  tenant  in  common  with  William. 
Knowles  v.  Brown,  69  Iowa,  11,  is  a  case  similar  in  principle 
to  the  one  we  have  cited.     A  tenant  in  common  was  there 
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awarded  title,  based  upon  adverse  possession,  against  hia 
co-tenant.  While  we  are  unable,  under  the  evidence,  to  recon- 
cile  the  making  of  the  joint  mortgage  by  the  two  brothers 
after  William  had  removed  from  the  land  with  the  claim  of 
Timothy  to  sole  ownership  at  that  time,  it  must  be  remem- 
bered that  the  latter's  death  seals  the  lips  of  the  only  witness 
who  could  speak  in  plaintiff's  behalf  on  this  point.  On  the 
other  hand,  it  is  impossible  to  make  the  conduct  of  these  two 
brothers  during  Timothy's  long  occupancy  accord  with  any 
other  theorv  than  that  there  was  some  convevance  or  contract 
by  which  Timothy  acquire<l  William's  interest  in  this  land.  To 
the  claimed  declarations  of  Timothv  to  the  sons  of  William 
we  are  not  inclined  to  allow  any  weight.  TIk*  time  and  cir- 
cumstances when  they  are  said  to  have  been  made  give  an  air 
of  improbability  to  the  occurrence,  and  the  fact  said  to  have 
been  stated  is  contradicted  bv  all  the  other  facts  and  circum- 
stances  in  evidence.  We  see  no  reason  to  interfere  with  the 
judgment  of  the  district  court.  Tt  is  just,  and  has  support  in 
the  evidence,  and  is  therefore  affirmed. 


First  Xatioxal  Bank  of  Latrobe,  Beloit  State  Bank^ 
AXD  XoRTH  Granville  Xational  Bank,  Api>ellants, 
V.  A.  S.  Garretson,  Belle  S.  Garretson,  Hubbard  & 
Gere,  T.  P.  Gere,  Emma  S.  Gere,  Rensselaver  D. 
Hubbard  and  E.  J.  Hixon,  S.  P.  Hixon,  and  J.  N. 
HixoN,  AS  Executors  of  the  Estate  of  G.  C  Hixon, 
Deceased,  Appellees. 

Corporations:  powers  of  officers.  Where  the  articles  of  incorpo- 
ration and  the  by-laws  of  a  company  organized  to  loan  money  and 
purchase  mortgages  and  real  and  personal  property  make  no  pro- 
vision authorizing  any  particular  ofticer  or  committee  to  pay  debts 
1  or  to  accept  satisfaction  of  debts,  the  secretary  and  treasurer  have 
8  authority  to  agree  to  a  transfer  of  real  estate  from  a  debtor  of  the 
company  to  one  of  its  creditors  as  payment  of  the  company's  claim 
against  the  debtor,  and  a  satisfaction  of  its  debts  to  the  creditor 
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Who  may  complain  of  ultra  vires.    A  creditor  of  a  person  who 

4  transfers  property  to  a  corporation  in  payment  of  its  claim  cannot 
complain  that  the  officer  receiving  the  transfer  was  without 
authority. 

C^eneral  Asslgament:     prkferenok.     A  payment  by  an  insolvent 

1  debtor  of  the  claim  of  one  of  his  creditors  is  not  void  as  to  the 
others,  where  it  is  not  a  part  of  the  general  assignment. 

Samk.    An  assignment  with  preferences  cannot  be  attacked  by  one 

2  who  is  not  a  creditor  of  the  assignor. 

Same.  Where  a  creditor  accepts  a  conveyance  of  property  from  his 
debtor  in  good  faith  and  in  payment  of  a  valid  indebtedness,  it  is 

5  not  rendered  void  by  the  fact  that  the  debtor  intended  it  as  part 
of  an  assignment  for  the  benefit  of  creditors. 

Estoppel  by  filing  claim.  The  fact  that  a  creditor  of  an  insolvent 
company  who  has  accepted  a  conveyance  from  a  debtor  of  the 
company  in  satisfaction  of  its  claim  against  the  company,  after- 

6  ward  filed  his  claim  against  the  general  assignee  of  the  company, 
and  withdrew  it  again,  is  not  evidence  that  the  transaction  was 
fraudulent  as  to  the  creditors  of  the  person  making  the  convey- 
ance, where  there  was  uncertainty  whether  the  conveyance  was 
intended  as  a  payment  or  merely  to  secure  the  indebtedness. 

Appeal  from  Woodbury  District  Court, — Hon.  F.  R.  Gay- 

NOR,  Judge. 

Thursday,  January  19,  1899. 

Suits  in  equity  to  set  aside  a  conveyance  of  land  by 
defendants  A.  S.  Garretson  and  wife  to  defendant  T.  P. 
Gere,  and  a  mortgage  made  by  Gere  upon  the  same  property, 
for  the  sum  of  thirty  thousand  dollars  to  defendants  Hixon. 
It  is  claimed  that  each  of  these  instruments  is  fraudulent  and 
void,  because  made  to  hinder,  delay,  and  defraud  plaintiffs, 
who  are  judgment  creditors  of  Garretson,  in  the  collection 
of  their  claims.  Further,  it  is  alleged  that  the  conveyance  to 
Gere  was  without  consideration,  and  was  made  for  the  benefit 
of  Hubbard  &  Gere,  to  whom  Garretson  was  under  no  obliga- 
tion whatever;  that  the  purpose  and  intent  of  all  the  parties 
was  to  secure  or  pay  an  alleged  debt  from  a  corporation  known 
as  the  Union  Loan  &  Trust  Company,  to  Hubbard  &  Gere, 
and  thus  defraud  the  creditors  of  Garretson;  and  that  the 
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mortgage  to  the  Hixons  was  without  consideration,  fraudu- 
lent, and  void.  The  trial  court  dismissed  plaintiffs'  petitions, 
and  they  appeal. — Ajfirmed, 

Taylor  &  Burgess  for  appellants. 

Lewis  &  Beardsley  for  appellees. 

Deemer,  J. — Appellants  are  judgment  creditors  of  A. 
S.  Garretson,  and  are  in  such  position  as  that  they  may 
question  the  conveyances  which  are  attacked,  provided  they 
have  established  the  fraud  pleaded  by  them.  It  appears  from 
the  evidence  that  Garretson  was  one  of  the  principal  pro- 
moters of  what  was  known  as  the  "Railroad  Svndicate.''  He 
was  also  vice-president  and  director  of  a  corporation  known 
as  the  "Union  Loan  &  Trust  Company."  His  brother-in-law, 
E.  K.  Smith,  was  secretary  and  treasurer  of  this  last-named 
corporation.  The  so-called  "Railroad  S;yTidicate''  failed 
April  25,  1893,  and  in  its  fall  took  down  the  Union  Loan  & 
Trust  Company.  At  the  time  of  the  failure  of  the  trust  com- 
pany, Garretson  was  indebted  to  it  more  than  fifty-five  thou- 
sand dollars,  and  the  trust  company  owed  ITubbard  &  Gere,  a 
co-partnership,  fifty-five  thousand  dollars.  Gere,  of  the  firm 
of  Hubbard  &  Gere,  was  not  a  member  of  the  syndicate, 
although  he  was  more  or  less  immediately  associated  with 
Garretson  in  some  of  his  numerous  business  ventures. 
He  was  an  incorporator  and  one  of  the  stockholders  in 
the  Union  Loan  &  Trust  Company.  Garretson,  being  advised 
of  the  financial  diflSculties  of  both  these  corporations,  called 
on  Smith,  the  secretary  and  treasurer  of  the  trust  company, 
for  a  list  of  the  local  creditors  of  that  institution.  This  was 
furnished  him  on  April  22,  1893,  and  it  disclosed  four  or 
five  local  creditors,  among  them  Hubbard  &  Grere.  Garretson 
thereupon  made  an  arrangement  with  Smith  by  which  he  was 
to  convey  the  land  in  controversy  (one  thousand  eight  hun- 
dred acres)  to  Hubbard  &  Gere  in  payment  of  their  claim 
against  the  trust  company;  and  Smith  was  to  credit  the 
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account  held  by  the  trust  company  against  Garretson  with 
the  sum  of  fifty-five  thousand  dollars.  A  deed  of  the  land  to 
T.  P.  Gere,  but  for  the  benefit  of  Hubbard  &  Gere,  was  accord- 
ingly executed,  on  the  twenty-second  day  of  April;  but  it 
was  not  delivered  until  about  noon  of  the  twenty-fifth  day  of 
that  month.  Neither  Hubbard  nor  Gere  knew  of  the  making 
of  the  deed  until  the  twenty-fourth  of  April,  at  which  time 
Gere,  while  looking  after  the  collection  of  his  firm's  claim 
against  the  trust  company,  went  to  the  office  of  that  company, 
and  was  informed  by  Smith  of  the  arrangement  he  and  Gar- 
retson had  made  for  the  payment  of  the  Hubbard  &  Geru 
claim.  On  the  twenty-fifth,  Gere  met  Garretson,  who  con- 
firmed Smith's  statement,  and  delivered  the  deed.  The  trust 
company  made  an  assignment  for  the  benefit  of  its  creditors 
on  the  25th  day  of  April,  1893.  This  assignment  was  made 
after  the  execution  of  the  Gere  deed,  but  it  was  recorded  a  few 
minutes  before  the  deed  was  filed  for  record.  Garretson  was 
insolvent  at  the  time  he  made  the  deed,  although  neither 
Hubbard  nor  Gere  knew  of  that  fact,  and  was  so  at  the  time 
this  suit  was  commenced.  On  October  22,  1894,  Gere,  for 
the  benefit  of  Hubbard  &  Gere,  mortgaged  the  land  covered 
by  this  deed  to  the  Hixon  estate,  for  the  sum  of  thirty  thou- 
sand dollars. 

Appellants  say  in  argument  that  they  do  not  question 
the  validity  and  priority  of  this  mortgage,  but  admit  its  valid- 
ity and  priority  in  all  respects.  They  further  say  that,  as 
the  Hixon  mortgage  left  no  equity  in  the  land,  their  only 
recourse  is  a  personal  judgment  against  Hubbard  &  Gere  for 
the  amount  of  money  they  received  upon  the  land  from  the 
Hixon  estate.  Their  claim  is  that  Hubbard  &  G^re  hold  this 
money  in  trust,  and  they  base  it  upon  the  following  proposi- 
tions: First,  that  Smith  had  no  authority  to  consent  to  or 
approve  of  the  conveyance  from  Garretson  to  Gere;  second, 
that  the  conveyance  was  made  when  the  Union  Trust  Com- 
pany and  Garretson  were  both  insolvent,  and  created  an 
illegal  preference  in  favor  of  Hubbard  &  Gere;  third,  that 
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as  Garretson  was  insolvent,  and  Smith  had  no  authority  to 
accept  such  a  conveyance,  it  was  voluntary,  and  therefore 
void  as  to  Garretson's  creditors;  fourth,  that,  as  the  con- 
veyance was  invalid,  Hubbard  &  Gere  became  trustees  of  the 
land  for  the  benefit  of  Garretson's  creditors,  and  should 
account  for  everything  they  have  received  upon  or  from  the 
property. 

The  evidence  fails  to  show  any  actual  fraud  in  the 

transaction.      Indeed,    we    do   not   understand    appellants' 

counsel  to  contend  that  actual  fraud  is  proven.     They  do 

claim,  however,  that  Smith,  as  secretary  and  treasurer 

1  of  the  loan  and  trust  company  had  no  authority,  with- 
out the  approval  of  the  board  of  directors  of  that  cor- 
poration to  agree  to  the  conveyance,  and  that,  by  reason  of 
such  fact,  the  transfer  from  Garretson  to  Gere  was  voluntary, 
and  therefore  fraudulent.  Although  Garretson  was  insolvent 
at  the  time  he  made  the  deed,  still  he  had  the  right  to  settle  or 
pay  part  of  his  indebtedness  to  the  Union  Loan  &  Trust  Com- 
pany, and  that  corporation  had  the  same  rights  with  reference 
to  its  creditors.  Neither  had  the  right  to  make  an  assign- 
ment with  preferences.  But,  as  Garretson  made  no  assign- 
ment, his  conveyance  to  Gere  cannot  be  avoided,   on  the 

ground  that  it  constituted  a  part  of  a  general  assign- 

2  ment,  and  was  therefore  void.     The  trust  company 
did  make  an  assignment ;  and  should  it  be  found  that 

the  deed  was  intended  to  operate  in  connection  therewith,  and 
give  a  preference  to  Hubbard  &  Gere,  still  appellants  would 
have  no  cause  for  complaint,  as  they  are  not  creditors  of  the 
Union  Loan  &  Trust  Company.  But  we  do  not  think  the  con- 
veyance to  Gere  is  subject  to  attack  upon  this  ground  by  any 
one,  for  the  reason  that  we  fail  to  find  anv  evidence  which 
would  justify  a  conclusion  that  the  instruments  should  be 
considered  together,  and  treated  as  parts  of  a  general  assign- 
ment, void  for  preferences.  It  is  well  settled  in  this  state 
that  an  insolvent  corporation  may  make  payment  of  its  debts, 
or  give  property  in  security  therefor,  just  as  a  natural  person 
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may  do,  and  it  may  prefer  one  of  its  creditors  over  another. 
Garrett  v.  Plow  Co.,  70  Iowa,  697 ;  Buell  v.  Buckingham,  16 
Iowa,  284. 

Xow,  there  is  no  doubt  that  on  April  22, 1893,  Garretson 
was  indebted  to  the  trust  company  in  the  sum  of  at  least 
ninety  thousand  dollars ;  and  it  is  further  shown  without  dis- 
pute that  the  trust  company  was  indebted  to  Hubbard  & 
Gere  in  the  sum  of  fifty-five  thousand  dollars.  By  agreement 
of  proper  parties,  an  arrangement  by  which  Garretson  might 
discharge  his  indebtedness  to  the  corporation  by  paying  its 
debt  to  Hubbard  &  Gere  was  perfectly  legitimate.  That 
Smith,  Garretson,  and  Gere  did  make  such  an  arrangement  is 
well  established;  and  the  first  question  is  whether  they  had 
authoritv  to  do  it,  and  the  second  is,  if  thev  had  no  such 
authority,  may  Garretson's  creditors  take  advantage  of  it,  in 
the  absence  of  any  complaint  from  the  assignee  or  stockhold- 
ers of  the  trust  company  ?  If  the  case  stood  alone 
3  upon  the  bald  proposition  of  the  right  of  a  secretary 

and  treasurer  of  a  mercantile  or  trading  corporation 
to  accept  a  deed  from  one  of  its  debtors  in  payment  of  his 
indebtedness  to  the  corporation,  we  would  have  no  hesitation 
in  saying  that  he  had  no  such  power,  in  the  absence  of  express 
authority ;  for  it  is  a  general  rule  that  an  agent  for  the  col- 
lection of  claims  has  no  implied  authority  to  accept  anything 
but  money.  But  this  case  presents  an  altogether  different 
aspects  Here  Garretson  was  indebted  to  tlie  trust  company, 
and  the  trust  company  was  indebted  to  Hubbard  &  Gere.  By 
an  arrangement  between  Garretson  and  Smith,  the  secretary 
and  treasurer,  Garretson  undertook  to  stand  responsible  to 
Hubbard  &  Gere  for  the  amount  of  their  claim  against  the 
company,  with  the  understanding  that  he  should  have  credit 
on  his  indebtedness  to  the  company  for  the  amount  of  the 
Hubbard  &  Gere  claim.  Hubbard  &  Gere  had  the  undoubted 
right  to  take  property  in  satisfaction  of  or  as  security  for 
their  claim,  and  the  only  question  is,  had  Smith,  the  secretary 
and  treasurer,  power  to  agree  to  this  novation  ? 
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The  articles  of  incorporation  state  that  the  trust  com- 
pany "is  organized  for  the  purpose  of  loaning  money  on  real- 
estate  collateral,  and  other  personal  security,  the  purchase 
and  sale  of  mortgages,  *  *  *  the  purchase  and  sale 
of  such  real  and  personal  property  as  shall  be  desirable  for  its 
own  use  and  profit,  or  necessary  for  the  collection  or  security 
of  any  debt  or  claims  owing  to  the  company,  or  in  which  it 
may  have  an  interest."  Further,  it  is  provided  that  **the  cor- 
porate powers  shall  be  vested  in  a  board  of  five  directors,  who 
shall  be  elected  each  year  from  among  the  stockholders  of  the 
association.  *  *  *  But  the  board  may  create  an  execu- 
tive committee  of  not  less  than  three,  whose  duties  shall  be 
defined  by  the  by-laws."  It  is  further  provided  that  "the 
board  shall  elect  a  president,  vice-president,  secretary,  and 
treasurer,  who  shall  be  from  their  own  number  ^  *  * 
whose  duties  shall  be  defined  in  the  by-laws."  The  by-laws 
provide,  among  other  things,  that  the  president  shall  preside 
at  all  meetings,  and  sign  all  such  contracts  and  conveyances  as 
may  be  required  by  the  board  of  directors  for  the  proper  and 
necessary  transaction  of  the  business  of  the  company,  and 
that,  in  the  absence  of  the  president,  the  vice-president  should 
perform  his  duties.  The  by-laws  made  it  the  duty  of  the  sec- 
retary to  attend  to  all  correspondence,  keep  the  records,  sign 
all  such  contracts  and  conveyances  as  are  signed  by  the  presi- 
dent, and  keep  an  accurate  account  of  the  same.  He  was  also 
required  to  keep  such  books  as  the  board  might  from  time 
to  time  determine  to  be  necessary  to  exhibit  in  detail  all  appli- 
cations for  loans,  all  loans  negotiated,  the  purchase  and  trans- 
fer of  negotiable  securities,  real  estate,  and  all  evidence  of 
indebtedness  issued  by  the  company,  which  books  should  at 
all  times  be  open  to  the  inspection  of  the  board.  He  was  also 
required  to  make  reports  of  the  business  as  demanded,  and 
make  a  full  and  accurate  statement  at  the  end  of  each  year, 
and  to  perform  such  other  duties  as  might  be  required  of  him 
by  the  company.  The  treasurer  was  to  be  the  custodian  of  all 
the  funds  and  evidences  of  indebtedness  due  the  company  or 
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intrusted  to  it  by  others.    He  was  also  required  to  keep  books 
and  make  reports. 

Three  committees  were  provided:  (1)  An  auditing 
committee;  (2)  a  finance  committee ;  and  (3)  a  committee  on 
applications  for  loans.  The  first  of  these  was  to  "audit  and 
allow  bills  for  the  current  expenses  of  the  company,  to 
which  committee  all  such  bills  shall  be  referred."  The  finance 
committee  was  to  determine  "what,  and  the  extent  of,  the 
temporary  investment  of  the  funds  of  the  company  to  be  made 
from  time  to  time  aside  from  loans  on  real  estate ;"  and  the 
committee  on  applications  for  loans  was  to  "investigate  and 
decide  upon  the  sufficiencv  of  the  securitv  offered."  The  sec- 
retary  had  power  to  cancel  mortgages  by  indorsing  on 
margin  of  records  payments  thereof,  or  by  issuing  satisfac- 
tion pieces.  It  will  be  noticed  that  the  auditing  committee 
had  nothing  to  do  with  any  claims  save  those  for  current 
expenses,  the  finance  committee  had  power  to  set  aside  funds 
of  the  company  for  making  other  loans  than  those  on  real 
estate,  and  the  committee  on  applications  simply  decided 
upon  the  sufficiency  of  the  security  offered.  Power  to  pay 
indebtedness  or  to  accept  money  or  property  in  satisfaction  of 
indebtedness  due  to  the  corporation  was  not  lodged  in  any  of 
these  committees.  It  was  vested  then  either  with  the  board 
of  directors,  or  with  the  officers  of  the  company ;  and,  as  the 
powers  conferred  upon  these  officers  are  not  specifically 
defined,  we  must  look  at  the  law  to  determine  the  general 
powers  of  such  officers. 

Xow,  while  the  general  rule  no  doubt  is  that  a  secretary 
is  not  ordinarily  the  fiscal  agent  of  a  corporation,  and  is  not 
employed  to  bind  it  in  transactions  of  a  financial  character, 
yet  the  business  of  the  corporation  and  the  nature  of  his  office 
may  be  such  as  that  he  may  perform  many  and  important  acts 
for  his  corporation.  The  business  of  the  loan  and  trust  com- 
pany was  such  that  larger  powers  were  necessarily  implied  in 
its  secretary  than  if  it  had  been  organized  to  carry  on  some 
ordinary  mercantile  pursuit.     The  duties  of  the  secretary 
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were  quite  like  those  of  a  cashier  in  an  ordinary  banking  insti- 
tution. Such  an  officer  has  power  to  pay  checks,  negotiate 
loans,  discount  paper,  extend  the  time  of  payment  of  notes 
and  bind  his  bank  bv  various  other  acts.  See  2  Cook,  Stock, 
Stockholders  and  Corporation  Law,  section  718. 

We  are  of  the  opinion  that,  under  the  facts  disclosed  by 
this  record,  the  secretary  of  the  Union  Loan  &  Trust  Com- 
pany had  power  to  accept  payment  of  obligations  due  his 
company,  and  that,  as  the  corporation  might  accept  real  estate 
as  payment,  he  also  might  do  so,  provided  he  did  it  in  good 
faith.  We  are  also  constrained  to  believe  that  he  had  power 
to  pay  the  obligations  of  his  company,  except  for  current 
expenses,  without  submitting  the  same  to  the  auditing  com- 
mittee. In  any  event,  he  had  the  apparent  right  to  do  this ; 
and  if  his  company  made  no  objection,  but  received  the  bene- 
fits thereof,  no  stranger  can  be  heard  to  complain.  The  evi- 
dence shows  that  the  assignee  of  the  corporation  has  ratified 
the  transaction  so  far  as  in  him  lies,  and  that  no  one  is  com- 
plaining save  the  creditors  of  Garretson.  If  Smith  had 
authority  to  accept  payment  of  Garretson's  claim, — as  we 
have  no  doubt  he  did, — then  the  disposition  made  of  the  prop- 
erty by  the  corporation  or  by  its  officers  is  a  wholly  immaterial 
matter,  and  w^e  may  grant,  for  the  purposes  of  the  case,  that 
Smith  had  no  authority  to  pay  Hubbard  &  Gere's  claim.  But, 
as  w^e  have  already  intimated,  we  do  not  think  the  fact  that 
the  secretary  dealt  with  real  estate  is  a  controling  feature 
in  the  case.  If  he  had  authority  to  accept  money,  he  had 
authoritv  to  deal  with  the  land  in  the  manner  shown.  In  so 
far  as  his  company  is  concernetl,  ho  was  dealing  with 
money.  It  is  the  same  as  if  he  had  accepted  fifty-five  thou- 
sand dollars  in  money  from  Garretson,  and  turned  it  over  to 
Hubbard  &  Gere.  Hubbard  &  Gere  accepted  the  land  as  so 
much  money,  and  no  one  has  a  right  to  complain  because  it 
was  not  money.  In  the  case  of  Brown  i\  Weymuth,  36  Me. 
414,  relied  upon  by  appellants,  the  charter  of  the  corporation 
limited  the  power  of  the  treasurer  to  the  payment  of  debts 
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ordered  by  the  board  of  directors,  and  there  was  no  evidence 
whatever  of  ratification.  Blood  v.  Marcuse,  38  Cal.  590,  was 
a  case  where  the  arrangement  was  made  by  the  secretary,  but 
it  did  not  purport  to  be  a  corporate  transaction,  and  no  ratifi- 
cation was  shown.  Again,  in  each  case  the  corporation  xvas 
organized  for  trading  purposes,  and  not  to  traffic  in  money 
and  negotiable  securities.  Moreover,  we  do  not  think 
4  appellants  are  in  position  to  question   these  trans- 

actions. If  the  corporation  is  content  with  them,  cer- 
tainly a  stranger  ought  not  to  be  allowed  to  complain.  If  it 
be  conceded  that  the  creditors  of  the  trust  company  might 
object,  still  it  does  not  follow  that  one  holding  a  judgment 
against  Garretson  may  take  advantage  of  the  secretary's  want 
of  authority.  The  corporation  has  had  the  benefit  of  the 
transaction,  and  has  paid  fifty-five  thousand  dollars  of  its 
indebtedness.  Garretson  has  discharged  that  amount  of  his 
indebtedness  to  the  company,  and  there  is  no  equitable  reason 
for  holding  Hubbard  &  Gere  as  trustees  for  the  benefit  of  Gar- 
retson's  creditors  so  long  as  the  corporation  seems  to  be  con- 
tent with  the  arrangement.  Beecher  i\  RoUinq-Mill  Co.,  45 
Mich.  105  (7  X.  W.  Kep.  695). 

There  is  a  dispute  in  the  evidence  as  to  the  time  when 
the  entries  showing  the  transactions  between  Garretson,  the 
trust  company,  and  Hubbard  &  Gere  were  entered  upon  the 
books  of  the  company ;  that  is,  as  to  whether  they  were  entered 
before  or  after  the  assignment.  We  do  not  regard  this  as  a 
controlling  factor,  however,  for  the  reason  that  our  inquiry  is 
as  to  what  the  transaction  in  fact  was,  rather  than  the  char- 
acter of  the  evidence  to  sustain  it. 

We  have  alreadv  referred  to  the  fact  that  we  do  not 
think  the  deed  to  Gere  should  be  treated  as  a  part  of  the  gen- 
eral assignment  for  the  benefit  of  creditors,  and  therefore  void 
as  to  creditors  of  the  bank,  and  need  only  re-enforce  that 
thought  with  the  suggestion  that  the  evidence  clearly  shows 
that  Gere  accepted  the  conveyance  in  good  faith,  and  without 
knowledge  that  it  was  intended  by  the  trust  company  as  a  part 
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of  the  transaction  by  which  it  assigned  its  property  for  the 
benefit  of  its  creditors.  The  case,  in  this  respect,  is  like 
Groetzinger  v.  Wyman,  105  Iowa,  574,  wherein  it  is  held  that 
if  a  mortgagee  accepts  his  conveyance  in  good  faith,  to  secure 
a  valid  indebtedness,  the  intention  of  the  debtor  to  make  a 
general  assignment  does  not  invalidate  the  instrument. 

On  August  10,  1893,  Hubbard  &  Gere  filed  their  claim 
with  the  assignee  of  the  trust  company;  and  Gere,  m  veri- 
fying the  same,  said  that  the  company,  at  the  time  of  its 
assignment,   had   fifty-five   thousand   dollars   in   its 
6  hands  belonging  to  Hubbard  &  Gere,  no  part  of  which 

had  been  paid.  The  claim  was  withdrawn  after  con- 
sultation between  the  attorney  for  Hubbard  &  Gere  and  the 
assignee.  It  is  now  argued  that  this  fact  is  evidence  of  fraud 
in  the  transaction,  and  of  a  reservation  to  Garretson  of  a 
secret  trust  in  the  property.  While  this  evidence,  standing 
alone,  might  be  considered  evidence  of  fraud  between  Hub- 
bard &  Gere  and  the  trust  company,  it  does  not  of  itself  tend 
to  show  any  fraudulent  intent  on  the  part  of  Garretson,  and 
it  is  no  evidence  of  any  secret  reservation  in  him.  While  it 
may  be  a  circumstance  tending  to  disclose  the  true  nature  oi 
the  whole  transaction,  it  is  not  suflScient  in  itself  to  defeat  the 
conveyanca  It  seems  that  the  firm,  or  one  of  the  members 
thereof,  understood  the  transaction,  so  far  as  they  were  con- 
cerned, to  be  a  mortgage ;  and  Garretson  himself  is  not  clear 
whether  he  made  the  deed  to  them  to  secure  the  indebtedness 
which  he  had  assumed,  or  as  payment  or  part  pajonent  of  the 
same.  This  much  is  certain,  however :  the  debt  of  Garretson 
to  the  Union  Loan  &  Trust  Company  was  extinguished  to  the 
extent  of  fifty-five  thousand  dollars,  and  the  company's  obli- 
gation to  Hubbard  &  Gere  was  really  extinguished,  although 
Gere  may  have  thought  he  took  the  deed  as  security.  The 
appellants  are  not  in  a  position  to  complain  in  any  event. 
The  case  is  peculiar  in  some  of  its  aspects,  but  we  do  not 
think  appellants  are  equitably  entitled  to  the  money  received 
by  Hubbard  &  Gere  through  the  mortgage  upon  the  land 
they  received  from  Garretson ;  and  the  decree  is  affiembd. 
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R.  E.  GwiNN  V.  King,  Richardson  &  Co.,  Appellants. 

Father  and  Child:    kvidknce:    Discharged  employe.    Where,  in  an 
action  for  wrongful  discbarge  from  employment,  there  was  evl- 
2    dence  that  plaintiff  was  of  age,  and  that  he  worked  for  his  father 
after  he  was  discharged,  evidence  that  he  received  no  compensa- 
tion from  his  father  is  admissible. 

HarmlesB  Error.    A  defendant  is  not  harmed  by  an  order  overruling 
a  motion  to  strike  an  item  from  plaintiff's  claim,  and  by  the 
1    admission  of  evidence  thereof,  where  the  jury  were  given  a  meas- 
ure of  damages  not  including  it,  and  remittitur  of  the  amount 
was  made  after  the  verdict. 

Appeal  from  PoUc  District  Court, — Hon.  W.  A.  Spurrier, 

Judge. 

Friday,  January  20,  1899. 

Action  to  recover  for  breach  of  contract  of  employment. 
Trial  to  jury.  Verdict  and  judgment  for  plaintiff.  Defend- 
ant appeals. — Affirmed, 

S.  G,  Van  Auken  for  appellant. 

Clark  &  McLaughlin  for  appellee. 

• 

Waterman,  J. — Defendant  firm  was  engaged  in  the 
business  of  publishing  and  selling,  through  agents,  subscrip- 
tion books.  It  entered  into  a  written  contract  with  plaintiff, 
whereby  it  employed  him  as  a  general  agent,  with  duties  in 
part  in  the  oflBce  and  in  part  outside,*  hiring  and  training  solic- 
itors. Plaintiff's  compensation  was  to  be  two  dollars  per  day 
when  in  the  oflBce,  and,  when  working  outside,  forty-five  dol- 
lars per  month.  The  term  of  employment  was  from  March 
2, 1891,  to  January  1,  1892.  On  July  4,  1891,  plaintiff  was 
discharged, — as  he  claims,  without  cause, — and  this  action  is 
brought  to  recover  his  salary  for  the  remainder  of  the  term. 
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II.  Many  of  the  questions  are  matters  of  fact,  and,  the 
evidence  being  in  substantial  conflict  with  relation  to  them,  we 
must  accept  the  verdict  of  the  jury  as  final.  This  disposes 
of  the  issues  as  to  whether  plaintiff  violated  his  contract,  and 
was  rightfully  discharged,  and  also  whether  he  used  due  dili- 
gence in  seeking  other  employment. 

III.  In  his  original  petition,  plaintiff  asked  as  a  part 
of  his  damages  the  sum  of  thirty-six  dollars,  which  he  claimed 
to  have  paid  out  for  expenses  while  endeavoring  to  obtain 
other  employment.  A  motion  was  filed  by  defendant,  asking 
that  this  matter  be  stricken  from  the  petition,  or,  if  this  was 
not  done,  that  plaintiff  be  required  to  make  the  allegation 
more  specific,  by  stating  what  these  expenses  were.  The 
motion  to  strike  was  overruled,  and  the  branch  of  the  motion 
agking  that  the  allegation  be  made  more  specific  was  sus- 
tained. The  petition  was  duly  amended  to  meet  this  ruling, 
and,  in  the  course  of  the  trial,  evidence  of  these  expenses  waj^ 

offered  by  plaintiff,  and  received  over  defendant's 
1  objection.     In  submitting  the  case  to  the  jury,  how- 

ever, the  court  ignored  this  claim  made  by  plaintiff, 
and  gave  this  as  the  rule  of  damages :  "If  you  find  for  tho 
plaintiff  you  will  ascertain  the  length  of  time  between  July  4, 
1891,  and  January  1,  1892,  for  which  he  is  entitled  to 
recover,  and  will  allow  him  at  the  rate  of  $45  per  month  for 
the  time  so  found  by  you,  and  in  this  manner  ascertain  the 
sum  of  your  verdict ;  and  you  will  allow  him  interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from  January  1,  1892, 
which  sum  you  will  compute,  and  include  the  same  in  the 
amount  of  your  verdict."  The  jury  returned  a  verdict  in 
plaintiff's  favor  for  the  sum  of  three  hundred  and  ninety-six 
dollars  and  fifty  cents,  w'hich  manifestly  includes  the  matter 
of  expense.  The  plaintiff  at  once  remitted  all  of  the  verdict 
in  excess  of  two  hundred  and  sixty-five  dollars  and  fifty  cents, 
with  interest  at  six  per  cent  thereon  from  January  1,  1892, 
amounting  in  all  to  three  hundred  and  fifty  dollars  and  sixty- 
four  cents.    For  this  amount  judgment  was  rendered.    While 
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the  trial  court  was  in  error  in  overruling  the  motion  to  strike 
and  in  receiving  evidence  of  these  expenses,  we  cannot  see 
that  defendant  was  in  any  way  prejudiced  thereby.  Under 
the  evidence  and  instructions  there  could  be  no  dispute  about 
the  amount  to  which  plaintiff  was  entitled,  if  a  recovery  was 
allowed  him.  The  sum  for  which  judgment  was  rendered  is 
correct.  ^ 

IV. — After  plaintiff's  discharge,  he  made  his  home  for 
a  time  with  his  father,, who  resided  upon  a  farm,  and  it  was 
shown  that  he  did  work  while  there.  He  testified,  over  defend- 
ant's objection,  that  he  received  no  compensation  for 
2  this  work.     It  is  claimed  by  appellant  that  this  testi- 

mony should  not  have  been  admitted.  The  argument 
is  that,  as  plaintiff  had  reached  his  majority,  the  presumption 
was  that  he  received  wages  for  these  services  performed  for 
his  father.  We  need  only  say,  on  this  point,  that  such  a  pre- 
sumption, if  it  exists  in  favor  of  third  persons,  is  certainly  not 
conclusive.    It  was  proper  to  permit  the  real  facts  to  be  shown. 

V.  Exception  is  taken  to  a  remark  made  by  the  court 
during  the  trial.  We  might  properly  pass  this  as  not  argued. 
However,  we  discover  nothing  in  it  that  was  in  the  least 
improper.  The  questions  presented  are  all  covered  by  what 
we   have    said.      The    judgment   of   the    district    court    is 

AFFIRMED. 


John  H.  Golden  v.  M.  F.  Coonan  and  Bridget  Garry 

Pendergast,  Appellants. 

Deeds.    A  deed  reciting  that  the  grantee  conveyed  '*a  piece  of  timber 

on"  a  certain  described  lot  containing  five  acres,  then  giving  the 

1    metes  and  bounds,  and  concluding  with  a  covenant  to  warrant 

**8aid  premises"  conveys  a  fee  to  the  five  acres,  and  does  not 

merely  transfer  the  timber. 

Right  of  Way:  injury  to  cattle.  A  grantor  of  land  surrounded  by 
other  land  of  the  grantor,  over  which  a  right  of  way  is  also  con- 
veyed, cannot  complain  of  the  grantee's  use  of  such  right  of  way 
8  on  the  ground  that  he  must  also  pass  over  the  land  of  a  third  per- 
son to  reach  his  land,  and  that  he  has  obtained  no  right  of  way 
from  such  person. 

Vol.  107  la—U 
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FituceH.    Proof  that  plaintiff's  horses  were  injured  by  a  barbed  wire 
2    fence  while  they  were  in  a  pasture,  and  that  an  adjoining  owner 
4    put  up  a  part  only  of  the  barbed  wire  inclosing  the  pasture,  is 
insufficient  to  sustain  a  recovery  against  such  owner. 

Same.    One  fencing  his  land  with  barbed  wire  is  not  liable  for  horses 
8    of  adjoining  owner  injured  thereby 

Estoppel.    One  whose  lands  surrounded  the  lands  of  another  cannot 

complain  that  the  barbed  wire  fences  of  such  other  were  unlawful 

8    because  incomplete,  and  that  his  horses  were  injured  thereby, 

where  he  refused  to  allow  him  to  go  to  his  land  and  complete  the 

fence. 

Appeal  from  Palo  Alto  District  Court, — Hon.  Lot  Thomas, 

Judge, 

Friday,  Januaey  20,  1899. 

Action  for  decree  adjudging  the  plaintiff  a  right  of  way 
over  certain  lands.  A  hearing  was  had  upon  the  issues,  and 
decree  rendered  in  favor  of  the  plaintiff  substantially  as 
prayed.     Defendants  appeal. — Affirmed, 

B,  E.  Kelly  for  appellants. 

Soper,  Allen  &  Morling  for  appellee. 

Given,  J. — I.  The  claims  of  the  parties  will  appear 
from  the  following  statement  of  facts:  On  and  prior  to 
November  26,  1868,  John  Pendergast  was  the  owner  of  a  cer- 
tain tract  of  land  in  Palo  Alto  county.  On  that  day  he  sold 
and  conveyed  by  warranty  deed,  his  \Wfe,  the  defendant 
Bridget  Garry  Pendergast,  joining  therein,  to  John  Walsh, 
Sr.,  a  certain  five  acres  of  said  land.  On  the  thirtieth  day 
of  October,  1869,  he  sold  and  conveyed  by  a  like  deed,  his 
wife  joining  therein,  a  certain  two  and  two-fifths  acres  of  said 
land  adjoining  the  first  lot,  to  Lucy  B.  Gould.  October  22, 
1892,  Walsh  conveyed  his  said  lot  to  the  plaintiff,  Mrs.  Gould 
conveyed  her  lot  to  the  firm  of  Godden  &  Ballard,  of  which 
firm  plaintiff  was  a  member,  and  on  September  25,  1894,  Bal- 
lard conveyed  his  interest  to  the  plaintiff.     October  30,  1890, 
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John  Pendergast  died,  testate,  seized  of  all  of  said  land  except 
said  two  lots,  and  by  his  will  devised  all  his  real  estate  to  his 
widow,  Bridget  Garry  Pendergast.  Said  two  lots  were 
-covered  with  timber  at  the  time  of  the  conveyance  to  Walsh 
^nd  to  Gould,  and  so  situated  as  to  be  surroxmcjed  on  all  sides 
hy  said  other  lands  of  John  Pendergast.  Mr.  Walsh  and 
Mrs.  Gould  and  their  grantees  were  permitted  to  go  to  and 
from  said  lots  over  said  other  lands  up  to  the  summer  of  1894, 
when  the  defendants  refused  the  plaintiff  the  right  to  further 
<io  so,  the  defendant  Coonan  being  then  lessee  of  said  other 
lands  from  Mrs.  Pendergast. 

II.  Appellants  insist  that  a  way  of  necessity  did  not 
•exist  in  the  fall  of  1892,  when  the  plaintiff  became  the  owner 
of  said  lots.  They  contend  that  the  conveyances  to  Walsh 
and  Gould  were  for  the  purpose  of  conveying  the  timber  only, 
and  not  the  land,  and  that,  as  all  the  timber  had  been  taken 
from  the  land  long  prior  to  the  time  that  plaintiff  acquired  his 
title,  the  necessity  for  a  way  to  and  from  said  lots  had 
1  ceased.     That  these  lots  were  purchased  from  Pender- 

gast because  of  the  timber  thereon  we  have  no  doubt, 
but  that  only  the  timber  was  intended  to  be  conveyed  is  not 
sustained  by  the  language  of  the  deeds.  The  deed  to  Walsh 
recites  that  the  grantees  sold  and  conveyed  the  following 
<iescribed  premises,  to-wit,  "A  piece  of  timber  on  lot  5,  section 
2,  township  95,  range  33,  containing  five  acres,  more  or  less, 
according  to  the  survey  made  by  K.  A-  Smith."  Then  follow 
the  metes  and  bounds,  and  it  concludes  with  the  usual  cove- 
nants as  to  title  to^said  premises,"  and  "to  warrant  and  defend 
the  said  premises."  Were  it  not  for  the  words  "a  piece  of  tim- 
ber" there  would  be  nothing  in  this  deed  to  sustain  appellants' 
■contention,  but  those  words,  we  think,  are  simply  descriptive, 
not  of  the  thing  sold,  but  of  the  land  sold  and  conveyed.  The 
deed  shows  that  it  was  premises,  not  timber,  that  were  sold, 
and  that  it  was  the  "premises,"  not  timber,  the  title  to  which 
was  warranted.  The  deed  to  Mrs.  Gould  is  of  "premises" 
described  by  metes  and  bounds,  with  covenants  as  to  title  and 
warranty  of  "said  premises."     Xeither  these  deeds  nor  the 
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circumstances  under  which  they  were  executed  warrant  the 
conclusion  that  they  were  intended  to  convey  the  timber  only. 
This  being  true,  the  necessity  that  gave  to  Mr.  Walsh  and  ta 
Mrs.  Gould  and  to  their  grantees  a  right  to  go  to  and  from 
said  lots  over  the  other  lands  of  John  Pedergast  has  not 
ceased.  It  is  insisted  that,  as  the  timber  had  been  entirely 
taken  from  said  lots,  the  necessity  had  ceased ;  but  not  so,  a& 
it  was  not  the  timber  alone  that  was  conveved,  but  the  land 
also.  The  same  necessity  existed  for  a  right  of  way  to  and 
from  said  lots  in  1894  as  had  previously  existed,  though  the 

necessity  of  using  it  may  not  have  been  so  great.  It 
2  appears  that  in  reaching  his  lots  from  the  highway 

plaintiff  had  to  cross  the  lands  of  other  owners,  but  thi& 
affords  no  reason  for  the  defend^ts  denying  him  the  right  to 
pass  over  the  Pendergast  land.  In  the  deed  to  Walsh,  follow- 
ing the  metes  and  bounds,  it  reads  as  follows:  ^'And  it  i& 
hereby  agreed  that  the  party  of  the  first  part  and  the  party  of 
the  second  part  shall  give  the  right  of  way,  one  unto  the  other, 
to  and  from  said  timber."  Clearly  here  is  an  express  agree- 
ment to  give  to  Walsh  and  his  assigns  the  right  of  way  to  and 
from  said  timber,  and  why  Pendergast  should  desire  such  a 
right  of  way  is  explained  by  the  fact  that  his  lands  surrounded 
the  lot. 

III.  Plaintiff  in  his  petition  claimed  damages  for  the 
destruction  of  a  wire  fence  partially  built  around  his  said 
lots,  but  his  claim  was  disallowed,  and,  as  he  has  not  appealed^ 
is  not  now  insisted  upon.  Mrs.  Pendergast  claims  forty 
dollars  damages  for  timber  taken  by  the  plaintiff  beyond 
the  line  of  his  lots.  This  claim  was  properly  disallowed, 
as  there  is  imcert>ainty  as  to  just  where  the  boundaries  of 
the  lots  are,  and  it  is  not  made  to  appear  with  sufficient  clear- 
ness that  tiie  plaintiff  did  take  timber  beyond  the  line  of  hi» 
lots.  Defendant  Coonan,  as  lessee  of  the  Pendergast  land^ 
was  occupying  enclosed  parts  of  it  as  a  pasture  for  his  horses 
and  cattle  in  the  summer  of  1894.  Plaintiff,  by  his  employee^ 
had  strung  one  barb  wire  entirely  around  his  lots,  a 
second   wire   partially   around,    and   intended   to   complete 
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the  fence- by  putting  on  other  wires.    On  returning  to  do  so, 

they    found    the    gate,    through    which    the    road    to    the 

lots  passed,  locked,  and  the  defendant  Coonan  refused  to  allow 

them  to  go  across  the  Pendergast  land  to  the  lots. 

3  Two  mares  belonging  to  defendant,  and  kept  in  said 
pasture,  were  found  injured  by  contact  with  barb  wire ; 

and  Mr.  Coonan,  insisting  that  the  injury  was  caused  by  con- 
tact with  the  barb  wire  placed  by  plaintiff's  employes  around 
his  lot,  asks  to  recover  damages  therefor.  This  claim  was 
also  disallowed,  and  correctly  so,  we  think,  as  it  is  uncertain 
whether  the  contact  was  with  the  wires  placed  by  plaintiff  or 
by  contact  with  the  other  ware  fence  inclosing  the  pasture. 
Concede,  however,  that  it  was  by  contact  with  plaintiff's  wire; 
yet  he  had  a  right  to  inclose  his  land  with  that  kind  of  fence, 
and  is  not  responsible  for  the  accident.  It  is  insisted  that  his 
fence  was  not  a  lawful  one,  and  therefore  that  he  is  liable. 
That  it  was  not  a  lawful  fence  is  accounted  for  by  the  fact 
that  Coonan  refused  to  allow  the  employes  to  go  upon  the  lota 
to  complete  the  fence.  Defendant  Coonan  also  claims  that 
plaintiff  and  his  employes  left  the  gate  leading  to  his  pasture 
open  at  different  times,  by  reason  of  which  his  stock  strayed 
and  committed  damages  upon  the  lands  of  others,  for  which 
he  was  held  liable,  and  that  by  reason  of  leaving  said  gate 
open  he  was  otherwise  damaged.  This  claim  was  properly 
disallowed,  as  there  is  no  evidence  to  show  that  the  gate  was 
left  open  by  the  plaintiff  or  any  of  his  employes. 

IV.     Defendant  Pendergast,  in  division  4  of  her  answer, 

alleged  in  substance  that  one  Harrison  owned  the  lands  north 

of  her  land  and  that  of  Coonan^  which  had  been  fenced  for  a 

number  of  years  prior  to  plaintiff's  purchase  of  said 

4  lots;  that  plaintiff  could  not  get  to  defendants'  land 
except  through  Harrison's  and  other  land ;  that  he  had 

no  right  of  way  over  Harrison's  land;  that  he  bought  said 
lots  knowing  said  facts,  and  is  estopped  from  now  claiming 
any  right  of  way  over  defendants'  lands.  This  division  of 
the  answer  was  stricken,  on  plaintiff's  motion,  as  being 
immaterial  and  redundant,  and  not  constituting  any  defense. 
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There  was  no  error  in  this  ruling.  Our  conclusion,  after  a 
careful  reading  of  the  record,  is  that  the  decree  of  the  district 
court  is  correct.     It  is  therefore  affirmed. 
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Albert  U.  Wyman^  Keceiver,  Appellant,  v.  Joel  Eaton, 

et  ah 

Receivers:    comity  between  states.    Comity  will  not  permit  a  for- 

1  eign  receiver  to  sue  in  Iowa,  where  his  claim  is  without  equity, 
and  contravenes  the  rights  of  the  citizens  of  Iowa. 

Same.    A  foreign  receiver  has  no  absolute  right  to  sue  in  Iowa  to 
enforce  the  law  of  his  own  state  against  the  citizens  of  the  latter; 

2  and  this,  although  the  order  of  appointment  gives  him  authority 
to  sue  in  otiier  states. 

Appeal  from  Pottawattamie  District  Court, — Hon.  Walter 

I.  Smith^  Judge. 

Friday,  January  20,  1899. 

As  a  statement  of  facts,  we  have  taken  the  following 
substantially  from  those  made  by  counsel:  This  was  an 
action  brought  by  Albert  U.  WjTuan,  the  receiver  of  the 
Xebraska  Fire  Insurance  Company,  to  enforce  against  the 
several  defendants  their  constitutional  liabilitv  under  the 
Nebraska  statute  for  their  unpaid  subscriptions  to  the  capi- 
tal stock  of  the  company.  This  company  was  incorporated 
on  March  13,  1883,  in  conformity  with  the  laws  of  the  stato 
of  Nebraska,  under  the  name  of  the  Xebraska  &  Iowa  Insur- 
ance Company,  its  name  being  subsequently,  on  February 
28,  1890,  changed  to  the  Xebraska  Fire  Insurance  Com- 
pany under  which  name  it  transacted  business  until  its 
insolvency,  in  1891,  when  an  application  for  its  dissolution 
bv  W.  G.  Madden,  one  of  its  stockholders,  resulted  in  the 
appointment  of  the  plaintiff,  first,  as  temporary,  and  then 
as  permanent,  receiver  of  the  corporation,  and  a  decree 
adjudging  the  dissolution  thereof.  The  testimony  shows 
that  one  J.  T.  Hart,  of  Council  Bluffs,  was  largely  instru- 
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mental  in  the  organization  of  the  company;  that  the  sub- 
scribers to  its  stock  and  the  original  stockholders  were  citi- 
zens prominent  in  Omaha  and  in  Council  Bluffs;  and  that 
when  this  company,  the  Nebraska  &  Iowa  Insurance  Com- 
pany, was  organized,  there  was  organized  at  the  same  time, 
mainly  through  the  instrumentality  of  Mr.  Hart,  another 
insurance  company,  called  the  Iowa  &  Xebraska  Insurance 
Company,  and  having  its  principal  place  of  business  at 
Council  Bluffs,  Iowa.  The  original  intention  of  the 
org\;nizers,  as  gathered  from  the  testimony  of  Mr.  Hart,  and 
the  contract  of  subscription,  was  to  consolidate  the  two  com- 
panies after  their  organization.  This,  however,  was  never 
done,  the  two  corporations  being  operated  separately  in  each 
state,  although  tlie  stockholders  w^re  at  first  the  same.  The 
Iowa  corporation  did  business  until  about  May  29,  1885, 
when  it  was  merged  into  a  company  known  as  the  Western 
Home  of  Sioux  City,  and  went  into  the  hands  of  a  receiver. 
The  capital  of  each  company  was  one  hundred  thousand 
dollars,  and  the  certificates  of  stock  contemplated  subscrip- 
tions to  both  companies,  and  were  signed,  as  appears,  by 
officers  of  each  company.  The  stock  was  originally  issued 
in  this  duplicate  or  combined  form.  These  combined  cer- 
tificates were  subsequently  canceled,  and  were  separately 
rewritten  and  issued.  The  contract  of  subscriptions  of  the 
several  defendants  to  the  stock  of  the  two  companies,  and 
upon  which  it  is  claimed  that  the  defendants  herein  are 
answerable  for  the  unpaid  fifty  per  cent,  thereof,  is  as  fol- 
lows: "We,  the  undersigned,  subscribers  hereto,  in  consid- 
eration of  each  other's  subscription  to  the  capital  stock  for 
an  insurance  company  in  the  state  of  Iowa  and  the  state  of 
Xebraska,  to  be  organized  in  both  states  separately,  and 
after  the  organization  to  be  consolidated,  to  be  known  as  the 
Iowa  and  Xebraska  State  Insurance  Company,  for  the  pur- 
pose of  carrying  fire  and  lightning,  windstorm  and  tornado 
insurance,  business  to  be  done  under  the  law^s  of  both  states, 
do  hereby  subscribe  and  agree  to  pay  and  secure  as  provided 
by  the  laws  of  said  states  the  several  sums  set  opposite  our 
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respective  names,  if  such  an  insurance  organization  is  per- 
fected, and  on  demand,  to  the  secretary  thereof,  on  or  before 
the  12th  day  of  March,  1883."     Under  this  subscription, 
shares  of  stock  of  one  hundred  dollars  each  were  issued  to 
the  subscribing  stockholders,  one-half  of  such  shares  being 
issued  to  them  in  the  Iowa  company,  and  one-half  in  the 
Nebraska  company.     The  defendants  paid  fifty  per  cent,  of 
their  several  subscriptions  upon  the  stock  of  the  Nebraska  & 
Iowa  Insurance  Company  at  the  time  of  its  organization,  as 
required  by  the  laws  of  the  state  of  Nebraska.     Nothing 
more  was  ever  paid  upon  the  stock  except  in  the  manner 
indicated  hereafter.     The  defendants  in  this  action  who  had 
been  subscribers  to  the  capital  stock  of  the  consolidated  com- 
pany, and  to  whom  had  been  issued  the  joint  certificates  of 
stock  in  the  Iowa  and  Nebraska  companies,  had  surrendered 
their  stock,  and  new  stx)ck  had  been  issued  to  the  parties  pur- 
chasing from  them.     These  purchasers,  as  the  record  shows, 
were  in  large  part  the  original  promoters  of  the  company. 
Upon  the  organization  of  the  company,  one-half  of  the  capi- 
tal stock  subscribed  being  paid  in  cash,  the  promissory  notes  of 
the  subscribers,  payable  on  demand  and  secured,  were  given  in 
payment  of  the  other  one-half  of  the  stock  of  the  corporation. 
Prior  to  1887,  these  defendants  had  transferred  the  stock 
issued  to  them,  by  a  surrender  of  their  stock,  and  reissuance 
of  other  certificates  to  the  purchasers;  the  company  accept- 
ing the  surrender,  and  recognizing  the  transfer,  returning 
the  stock  notes  of  the  defendants,  and  accepting  the  stock 
notes  of  the  transferee  in  lieu  thereof.     This  was  done,  as 
shown  by  the  record,  at  a  time  when  the  corporation  was 
solvent,  and  the  transfers  were  made  and  new  stock  issued 
to  solvent  purchasers;  all  being  done  in  good  faith  on  the 
part  of  the  corporation,  the  transferer,  and  the  transferees. 
Practically,  the  entire  stock  passed  into  hands  of  a  syndicate 
composed  in  large  part  of  original  promoters  of  the  consoli- 
dated corporation,  but  not  including  any  of  these  defendants. 
From  the  date  of  these  transfers,  these  defendants  ceased  to 
have  any  connection  with  or  control  over  the  corporation. 
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The  district  court  entered  judgment  for  the  defendants,  and 
the  plaintiff  appealed. — Affirmed, 

E,  &  A,  C,  Wahley  and  Flickinger  Bros,  for  appellant. 

Harl  &  McCahe,  Finley,  Burlce,  Wright  &  Baldwin, 
Sanders  &  Stuart,  John  Y,  Stone  and  C,  R.  Maries  for 
appellees. 

Gbanger,  J. — It  will  be  well  to  repeat  that  this 
action  is  by  a  receiver  appointed  to  wind  up  the  affairs  of 
the  Nebraska  Fire  Insurance  Company,  on  the  application 
of  one  of  its  stockholders,  to  recover  from  the  defendants  on 
their  subscriptions  to  the  original  enterprise,  wherein  was 
contemplated  the  organization  of  two  companies, — one  in 
Nebraska,  to  be  known  as  the  Nebraska  &  Iowa  Insurance 
Company,  and  one  in  Iowa,  to  be  known  as  the  Iowa  & 
Nebraska  Insurance  Company;  the  two  companies  to  be 
thereafter  consolidated.  The  first-named  company  was 
organized  under  the  laws  of  Nebraska,  and  located  at  the 
city  of  Omaha,  in  that  state;  and  the  latter  under  the  laws 
of  Iowa,  and  located  at  the  city  of  Council  Bluffs,  in  Iowa. 
The  consolidation  was  never  made,  and  the  latter  company 
was  changed  to  that  of  the  Western  Home  of  Sioux  City, 
and  its  place  of  business  changed  to  Sioux  City,  Iowa,  about 
May,  1885.  The  Nebraska  &  Iowa  Company  was  changed 
to  the  Nebraska  Fire  Insurance  Company,  and  continued  to 
operate  imtil  1891,  when  the  insurance  department  of 
Nebraska  withdrew  its  certificates  authorizing  the  company 
to  do  business,  and,  on  the  application  of  one  of  its  stock- 
holders, its  insolvency  was  decreed ;  and  the  plaintiff  is  now 
engaged  in  winding  up  its  affairs,  and  this  action  is  in  aid 
of  that  purpose. 

The  action  has  for  a  legal  basis  a  provision  of  the  con- 
stitution of  Nebraska,  as  follows  (section  4,  Art.  11) : 
"Liabilities  of  Subscribers  to  Stock.     In  all  cases  of  claims 

against    corporations    and    joint-stock    associations, 
1  the  I  exact    amount   due   shall  be   first    ascertained, 

and   after  the  corporate  property  shall   have  been 
exhausted,  the  original  subscribers  thereof  shall  be  indi- 
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vidually  liable  to  the  extent  of  their  unpaid  subscrip- 
tions, and  the  liability  for  unpaid  subscriptions  shall 
follow  the  stock.''  Dismissing  for  the  moment  the  eflfect 
of  an  arbitrary  legal  liability,  which  must  be  respected 
and  enforced  when  known,  there  is  not,  in  view  of  the 
entire  record  in  this  case,  an  equitable  consideration  favor- 
able to  a  recovery  against  these  defendants.  The  pres- 
ent liabilities  of  the  Nebraska  corporation  cannot  truthfully 
be  said  to  have  accrued  in  consequence  of,  or  with  reliance 
upon,  the  former  connection  of  these  defendants  with 
the  enterprise  from  which  sprang  the  present  company. 
These  facts  are  important  as  aiding  in  the  solution  of  a  legal 
proposition,  urged  by  appellees,  to  the  effect  that  this  action 
cannot  be  maintained  in  Iowa,  because  it  is  brought  by  a 
receiver  of  a  Nebraska  corporation  to  enforce  a  provision  of 
the  law  of  that  stat^ ;  the  claim  being  that  such  a  proceeding 
can  only  be  had  as  a  result  of  comity  between  the  states,  and 
that  the  basis  of  such  an  exercise  is  that  the  citizens  of  the 
state  granting  it  shall  not  be  thereby  prejudiced  or  injured. 
Admitting,  for  the  sake  of  argiunent,  the  rule  that  comity 
controls  as  to  the  authority  of  plaintiff  to  sue  in  this  state, 
and,  as  we  have  in  effect  said,  the  record  leaves  us  without 
doubt  that  its  exercise  should  be  denie<l,  because  it  would 
be  in  contravention  of  the  rights  of  our  citizens,  and  operate 
to  their  injury. 

Upon  the  question  of  the  absolute  right  of  plaintiff  to 
sue  in  this  state,  we  are  not  without  precedent  in  our  own 
decisions;  and  while,  in  announcing  a  rule,  we  have  recog- 
nized the  fact  of  a  conflict  of  authority,  we  are  not  per- 
suaded by  the  argiunent  in  this  case  that  a  change  should  be 
made,  or  the  rule  modified.  Stress  is  given  in  argument  to 
the  fact  that  the  order  of  appointment  in  Nebraska  gives  to 

the  receiver  authority  to  bring  suits  in  other  states. 
2  That  authority  is  valuable  as  an  aid  to  secure  the 

right  to  do  so  in  the  state  where  the  privilege  is 
sought,  and  is  judiciously  granted;  but  it  is  without 
efficiency  \£>  create  such  a  right  indei^endent  of  sanction 
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within  the  state.  The  case  of  Booth  v.  Clark,  17  How.  321, 
contains  a  somewhat  exhaustive  consideration  of  the  question 
of  the  right  of  a  receiver  appoint^  in  one  state  to  bring  a 
suit  for  the  possession  of  property  in  another  state,  and  it  is 
there  said:  "He  has  no  extra-territorial  power  of  official 
action;  none  which  the  court  appointing  him  can  confer, 
with  authority  to  enable  him  to  go  into  a  foreign  jurisdic- 
tion to  take  possession  of  the  debtor's  property ;  none  which 
can  give,  upon  the  principle  of  comity,  a  privilege  to  sue  in 
a  foreign  court  or  another  jurisdiction,  as  the  judgment 
creditor  himself  might  have  done^  where  his  debtor  may  be 
amenable  to  the  tribunal  which  the  creditor  may  seek."  An 
underlying  thought  of  the  rule  seems  to  be  that,  within  the 
jurisdiction  of  one's  appointment  as  receiver,  he  is  amenable 
in  his  official  capacity  to  the  courts,  and  he  may  exercise  his 
authority  under  the  law  of  the  jurisdiction;  while,  in  a  for- 
eign jurisdiction,  the  law  does  no  more  than  to  make  the 
person  entering  it  amenable  to  its  laws,  and  in  no  way 
recognizes  the  official  capacity.  As  a  citizen  in  a  jurisdic- 
tion foreign  to  his  residence,  he  has  a  legal  status,  and  is 
amenable  to,  and  may  invoke  the  protection  of,  the  law.  As 
an  officer  of  a  court  from  a  foreign  jurisdiction,  he  has,  and 
is  entitled  to,  no  legal  recognition,  except  as  the  courts  may, 
in  their  discretion,  grant  it,  because  he  is  without  the  official 
obligation  that  he  assumed  in  his  own  jurisdiction,  and 
which  is  essential  to  a  proper  and  safe  exercise  of  such  power. 
In  Ayres  v,  Siebel,  82  Iowa,  347,  we  denied  the  right  of  a 
trustee,  appointed  by  the  court  in  Indiana,  to  sue  and 
recover  on  a  contract  in  this  state ;  and  in  Parker  v.  Lamb  & 
Son^s,  99  Iowa,  265,  we  denied  such  a  right  to  receiver,  and 
cited  the  Ayres-Siebel  Case.  In  Parker  v.  Lamb  &  Sons, 
we  quoted  approvingly  from  High,  Receivers,  section  289, 
as  follows :  *'Upon  the  question  of  the  territorial  extent  of 
a  receiver's  jurisdiction  and  power  for  the  purpose  of  insti- 
tuting actions  connected  with  his  receivership,  the  prevailing 
doctrine  established  by  the  supreme  court  of  the  United 
States,  and  sustained  by  the  weight  of  authority  in  various 
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states,  is  that  the  receiver  has  no  extraterritorial  jurisdic- 
tion or  power  of  official  action,  and  cannot  go  into  a  foreign 
state  or  jurisdiction,  and  there  institute  a  suit  for  the  recov- 
ery of  demands  due  the  person  or  estate  subject  to  his  receiv- 
ership. His  functions  and  powers,  for  the  purpose  of  liti- 
gation, are  held  to  be  limited  to  the  courts  of  the  state  in 
which  he  was  appointed;  and  the  principles  of  comity 
between  states  and  nations  which  recc^ize  the  judicial 
decisions  of  one  tribunal  as  conclusive  on  another  do  not 
apply  to  such  a  case,  and  will  not  warrant  a  receiver  in 
bringing  an  action  in  a  foreign  court  or  jurisdiction."  These 
authorities  are  broad  and  conclusive,  and,  unless  we  are  to 
set  them  aside,  are  conclusive  of  this  case.  Counsel  have 
shown  great  zeal  and  tact  in  presenting  authorities  more  or 
less  in  point,  and  we  acknowledge  somewhat  of  a  conflict,  as 
we  have  done  in  other  cases ;  but  the  weight  of  authority  we 
regard  as  in  line  with  our  holdings,  and  we  are  not  disposed 
to  disturb  them.  Beach  on  Keceivers  (section  680)  states 
the  same  rule,  and  cites  Booth  v,  Clark,  supra,  from  which 
we  have  quoted,  and  then  says:  "The  rule  thus  laid  down 
by  the  supreme  court  of  the  United  States  has  been  followed 
by  other  courts  with  essential  imanimity,  and  can  hardly  be 
said  to  be  seriously  questioned."  In  Fitzgerald  v.  Construc- 
tion Co.,  41  iSTeb.  374  (59  X.  W.  Rep.  838),  these  authori- 
ties are  approvingly  cited  and  applied.  It  remains  for  us 
to  state  as  a  conclusion  that  the  plaintiff  is  not  entitled  to 
recover  in  the  courts  of  Iowa,  and  the  judgment  of  the  dis- 
trict court  will  be  affirmed. 


Joseph  Cornelison,  Appellant,  v.  Pattie  Roberts  et  al, 

Triistn:  cueation:  Evidence,  In  an  action  to  establish  a  trust  in 
certain  land  which  had  been  devised  by  his  deceased  mother  to 
his  sister,  plaintilf  claimed  that  the  consideration  paid  therefor 
was  money  received  by  decedent  in  trust  for  the  benefit  of  her- 
self, himself  and  such  sister.  It  appeared  that,  that  long  prior  to 
the  purchase  of  the  land  in  controversy,  decedent  had  received 
from  the  respective  estates  of  her  deceased  parents  property  and 
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money,  a  part  of  which  was  invested  in  land  and  conveyed  to  a 
trustee  for  the  sole  use  of  decedent  durinp:  her  life,  and  of  her 
children  at  her  death;  that  the  consideration  paid  for  the  land  in 
controversy  was  received  by  decedent  from  such  trustee  on  a 
1  receipt,  reciting  that  the  fund  therein  referred  to  belonged  to  her» 
signed  by  herself,  her  husband,  and  also  by  plaintiff  and  defendants, 
all  of  whom  thereby  agreed  that  such  fund  should  be  invested  for 
the  use  and  benefit  of  decedent  and  her  children;  and  that  deced- 
ent subsequently  received  from  such  trustee,  on  a  similar  receipt, 
the  proceeds  of  the  real  estate  which  had  been  conveyed  to  him. 
Held,  that  the  alleged  trust  character  of  such  consideration  was 
not  established,  as  no  part  of  the  proceeds  of  the  land  conveyed 
in  trust  was  traced  into  the  land  in  question,  and  such  convey- 
ance created  a  trust  in  no  other  property,  and  the  receipt  referred 
to  failed  to  show  that  anyone  except  decedent  was  interested  in 
the  fund  which  constituted  such  consideration. 

Reobipt  not  a  dekd.  Under  Revision,  1860,  section  2218,  providing 
that  ''declarations  or  creations  of  trusts  or  powers  in  relation  to 
2  real  estate  must  be  executed  in  the  same  manner  as  deeds  of  con- 
veyance," a  receipt  for  money  which  was  subsequently  invested 
in  land  created  no  trust  therein,  where  not  so  executed,  and  where 
it  did  not  refer  to  such  land. 

Appeal    from    Ringgold    District    Court, — Hon.     H.     M. 

Towner^  Judge. 

Friday,  January  20,  1899. 

Action  in  equity  to  establish  a  trust  in  land,  the  title 
to  which  was  vested  in  Mrs.  Ann  Cornelison,  now  deceased, 
to  set  aside  the  will  of  the  decedent  which  devised  the  land, 
for  a  partition  of  the  land,  and  for  general  equitable  relief. 
There  was  a  hearing  on  the  merits,  and  a  judgment  in  favor 
of  the  defendants  for  costs.  The  plaintiff  appeals. — 
Affirmed, 

Harvey  £  Parrish  for  appellant. 
Henry  &  Spence  for  appellees. 

Robinson,  C.  J. — The  plaintiff  is  the  son,  and  the 
defendant  Pattie  Roberts  is  the  daughter,  of  the  decedent; 
and  the  defendant  John  Roberts  is  the  husband  of  his 
co-defendant.  The  land  in  controversy  consists  of  three 
tracts  in  Ringgold  county,  containing  in  the  aggregate  about 
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one  hundred  and  sixty  acres.     Title  thereto  was  conveyed 
to  decedent  on  the  thirty-first  day  of  December,  1872,  by  a 

deed  which  was  recorded  in  February,  1873.     Mrs. 
1  Cornelison  died  testate,  and  by  her  will,  which  was 

probated  in  November,  1896,  devised  to  the  plaintiff 
about  one-fourth  of  the  land,  and  to  Mrs.  Roberts  the 
remainder.  The  plaintiff  contends  that  the  consideration 
paid  for  the  land  was  money  received  by  the  decedent  in 
trust  for  the  benefit  of  herself,  the  plaintiff,  and  Mrs.  Rob- 
erts; that  by  the  terms  of  the  trust  the  decedent  was 
required  to  invest  the  money  in  land,  the  use  of  which  she 
was  to  have  during  her  lifetime,  and  at  her  death  the  land 
was  to  descend  to  the  plaintiff  and  Mrs.  Roberts  in  equal 
shares.  The  facts  upon  which  the  claim  of  the  plaintiff  is 
based  appear  to  be  substantially  as  follows:  Prior  to  the 
year  1872  Mrs.  Cornelison,  her  husband,  and  their  children, 
Joseph  and  Pattie,  resided  in  the  state  of  Kentucky.  Joseph 
came  to  this  state  in  the  year  1871,  and  the  other  members 
of  the  family  came  in  the  year  following.  All  made  their 
home  thereafter  in  this  state;  the  father  dying  in  the  year 
1891,  and  the  mother  a  few  years  later.  About  the  year 
1847  the  decedent  received  from  her  father's  estate  two 
negroes,  which  were  afterwards  sold  for  one  thousand  four 
hundred  dollars  to  one  thousand  six  hundred  dollars ;  fifty- 
five  acres  of  land,  which  were  sold  for  five  hundred  dollars ; 
and  two  hundred  dollars  to  three  hundred  dollars  in  monev. 
She  also  received  from  her  mother's  estate  about  one  thou- 
sand dollars.  When  the  father  of  decedent  died,  by  the 
laws  of  Kentucky  the  title  to  personal  property  owned  by 
and  in  the  possession  of  women  vested,  by  their  marriage, 
in  their  husbands.  That  was  true  of  slaves  until  the  year 
1842,  when  the  legislature  of  the  state  subjected  them  to 
the  condition  which  applied  to  the  real  estate  of  married 
women.  The  husband  of  the  decedent  was  improvident  and 
dissolute,  and  had  no  property  excepting  that  obtained 
through  his  wife.  At  a  time  not  definitely  shown,  but 
before  the  year  1858,  a  trusteeship  was  created.     How  it  was 
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created  does  not  fully  appear.  It  was  recognized  by  the 
proper  court  of  the  county  in  which  the  parties  resided, 
although  not  shown  to  have  been  created  by  order  of  the 
court.  A  search  of  the  court  records  failed  to  disclose  the 
origin  of  the  trust,  but  those  made  prior  to  the  year  1858 
are  not  indexed.  It  is  shoAvn,  however,  that  the  trusteeship 
was  instituted  to  save  what  remained  of  Mrs.  Cornelison's 
property,  and  to  keep  it  from  the  possession  and  control  of 
her  husband.  The  first  definite  evidence  of  the  trusteeship 
is  in  the  form  of  a  deed  executed  in  the  year  1857  by 
Tiberius  B.  Ballard  "to  Wm.  Smith  Collins  as  trustee  for 
Ann  Cornelison  and  Patsy  Ann  and  Joseph  Cornelison,  her 
children."  The  deed  recited  a  consideration  of  one  thou- 
sand three  hundred  and  eighty  dollars,  conveyed  to  the  trus- 
tee a  contract  of  land  in  Madison  county,  Kentucky,  and 
contained  the  following:  "To  have  and  to  hold  said  tract  of 
land  to  the  said  Wm.  Smith  Collins  in  trust  for  the  sole  and 
separate  use  of  Ann  Cornelison,  wife  of  Edward  Cornelison, 
during  her  life,  and,  at  her  death,  of  her  children,  the  said 
Patsy  Ann  and  Joseph,  and  such  other  children  as  she  may 
have  living  at  her  death,  with  all  the  right  and  privileges 
legally  belonging,  forever."  In  November,  1863,  the 
decedent,  her  husband,  and  the  trustee  applied  to  the  proper 
court  for  a  removal  of  the  trustee,  and  the  substitution  in 
his  place  of  Joel  Collins ;  and  the  substitution  was  made  as 
prayed.  The  application  and  order  of  substitution  refer  to 
"funds"  in  the  hands  of  the  trustee.  In  September,  1872, 
after  the  decedent  had  moved  to  this  state,  Joel  Collins  filed 
in  the  proper  court  of  Kentucky  a  petition  which  showed 
that  he  held  as  trustee  the  tract  of  land  referred  to,  and 
about  one  thousand  two  hundred  dollars  in  money.  The 
petition  stated  that  Mrs.  Cornelison  and  her  family  had 
moved  to  this  state,  and  that  it  would  be  for  her  benefit,  and 
in  accordance  with  her  wishes,  to  sell  the  land,  and  invest 
the  proceeds  thereof,  and  the  personal  property  in  his  hands, 
in  a  farm  in  some  of  the  Western  states,  "the  title  to  be 
taken  and  held  according  to  the  uses  and  restrictions  of  that 
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now  held  by  him;"   and  authority  to  make  the  sale  and 
investment  proposed  was  asked.     The  court  authorized  the 
sale  of  the  land,  and  ordered  that  "with  the  proceeds  of  such 
sale,  and  the  cash  funds  in  his  hands  belonging  to  Mrs.  Cor- 
nelison,  he  [the  trustee]  is  empowered  to  buy  for  her  a  tract 
of  land  in  Kentucky  or  elsewhere,  taking  the  title,  to  be 
held  upon  the  same  terms,  use^,  and  restrictions  as  that  now 
held  by  him ;  consulting,  in  making  such  purchase,  as  far  as 
may  be  practicable,  the  wishes  of  ^Irs.  Cornelison  not  incon- 
sistent with  his  trust."     On  the  18th  day  of  March,  1873, 
the  trustee  filed  in  the  case  a  receipt,  signed  by  Mrs.  Cor- 
nelison,  her  husband,   and   all  the  parties   to  this   action, 
which   contained    the    following:     "Whereas,    in    the    year 
1857  W.  S.  Collins  was  made  trustee  of  a  fund  belonging  to 
Ann  Cornelison,  part  of  which  was  laid  out  in  a  tract  of 
land  bought  of  T.  B.  Ballard,  and  the  balance  was  in  cash, 
and  afterwards,  by  a  judgment  of  said  court,  Joel  Collins 
was  appointed  trustee  in  place  of  W.  S.  Collins,  and  gave 
bond  as  such:     "Xow,  we,  Edward  Cornelison,  Anna  Cor- 
nelison,  and   John  Roberts,    Pattie  A.   Roberts,    formerly 
Pattie  A.  Cornelison,  and  Joseph  Cornelison,  their  children, 
hereby  acknowledge  the  pa\Tnent  to  us  of  thirteen  hundred 
dollars,   all  the  funds  in  cash  in  the  hands  of  said  Joel 
Collins,  and  bind  ourselves  to  see  that  the  same  is  held  and 
invested  for  the  use  and  benefit  of  Ann  Cornelison  and  her 
children.     *     *     ^"     The  receipt  was  dated  "November, 
1872."     In  tho  year  1876  the  trustee  sold  the  land  in  Ken- 
tucky for  the  sum  of  five  hundred  dollars,  and  in  November, 
1876,  the  persons  who  signed  thp  first  receipt  and  Mary  M. 
Cornelison  signed  a  receipt  for  that  sum.     In  March,  1877, 
the  trustee  made  his  final  report,  and  the  trusteeship  was 
brought  to  an  end.     Mrs.  Cornelison  received  from  the  trus- 
tee, in  addition  to  the  one  thousand  three  hundred  dollars 
paid  in  November,  1872,  and  the  five  hundred  dollars  paid 
in  1876,  various  sums,  to  the  amount  of  four  hundred  dol- 
lars.    The  one  thousand  three  hundred  dollars  received  in 
the  year  1872,  and  a  horse  and  wagon,  and  other  property, 
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of  the  aggregate  value  of  three  hundred  dollars,  were  paid 
for  the  land  in  controversy.  !}lrs.  Cornelison  occupied  and 
held  possession  of  the  land  from  the  time  of  its  purchase 
imtil  her  death.  The  defendants  deny  the  alleged  trust, 
aver  that  the  money  and  other  property  given  for  the  land 
were  owned  by  the  decedent  in  her  own  right,  and  allege 
that  the  claim  of  the  plaintiff  is  barred  by  the  statute  of 
limitations.  The  plaintiff  contends  that  the  trust  character 
of  the  consideration  paid  for  the  land  has  been  fully  estab- 
lished, and  that  it  should  be  decreed  to  have  been  held  in 
trust  for  the  benefit  of  himself  and  his  sister  after  the  death 
of  his  motheri 

This  is  not  a  case  where  a  claim  is  sought  to  be  established 
against  the  estate  of  an  insolvent  trustee  for  tnist  funds 
traced  into  it,  as  in  Independent  Dist.  v.  King,  80  Iowa, 
497,  and  Plow  Co,   v.  Lamp,  80  Iowa,  722,  and  we  first 
inquire  whether  a  trust   has  been  established.     The  trust 
deed  to  Collins  executed  in  1857  did  not  refer  to  any  trust 
property,  excepting  the  land  which  the  deed  conveyed,  and 
no  trust  in  any  other  property  was  thereby  created.     The 
court  records   refer   in   some  instances   to   "funds''   in   the 
possession  of  the  trustee,  but  do  not  disclose  the  source  from 
which  they  were  obtained,  nor  the  character  of  the  trust  with 
which  they  were  im])ressed.     The  petition  of  Joel  Collins 
filed  in  September,  1872,  alleged  that  he  "was  appointed 
trustee  of  Ann  Cornelison,  wife  of  Edward  A.  Cornelison, 
to  hold  the  title  to  her  real  estate  and  personalty,"  and  asks 
for  the  sale  of  the  Kentucky  land,  and  that  the  proceeds, 
"with  the  personality  in  his  hands,"  be  invested  in  a  farm  in 
some  of  the  Western  states,  **tlie  title  to  l)e  taken  and  held 
according  to  the  uses  and  restrictions  of  that  now  held  by 
him";  but  what  those  uses   and   restrictions  were,   is   not 
shown.     The  order  of  the  court  granting  the  petition  pro- 
vided that  the  title  of  the  land  to  be  purchased  should  "be 
held  upon  the  same  terms,  uses,  and  restrictions  as  that  now 
held  by  him,"  but  did  not  indicate  anything  of  their  char- 
acter.    It  should  be  remembered  in  this  connection  that  the 
Vol.  107  la— 15 
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land  which  was  conveyed  to  the  trustee  was  not  sold  until  the 
year  1876,  and  no  part  of  the  five  hundred  dollars  for  which 
it  was  sold  has  been  traced  into  the  land  in  question.  On 
the  contrary,  that  was  purchased  and  paid  for  nearly  four 
years  before  the  Kentucky  land  was  sold.  Hence  we  are 
only  concerned  with  the  money  from  other  sources  which  was 
received  from  the  trustee.  The  receipt  of  November,  1872, 
may  be  regarded  as  an  admission  by  those  who  signed  it  that 
'^in  the  year  1857  W.  S.  Collins  was  made  trustee  of  a  fund 
belonging  to  Ann  Cornelison,"  part  of  which  was  invested 
in  the  land  conveyed  to  Collins;  but  it  does  not  show  that 
any  one  but  the  decedent  was  interested  in  the  trust  when 
it  was  created.  The  receipt  further  asknowledges  that  one 
thousand  three  hundred  dollars  were  received  by  the  signers, 
and  in  terms  obligated  them  "to  see  that  the  same  is  held 
and  invested  for  the  use  and  benefit  of  Ann  Comelison  and 
her  children."  The  deed  to  Collins  of  1857  provided  that 
the  land  therein  conveyed  was  to  be  held  in  trust  for  the 
sole  and  separate  use  of  Ann  Cornelisori  during  her  lifetime, 
^^and  at  her  death,  of  her  children,"  but  whether  the  money 
was  held  on  the  same  condition  can  only  be  conjectured.  The 
evidence  shows  clearly  that  all  of  the  property  in  Kentucky 
which  was  subjecl  to  the  trust  was  derived  by  Mrs.  Comel- 
ison from  the  estates  of  her  parents,  and  that  it  was  placed 
in  the  hands  of  the  trustees,  both  of  whom  were  her  brothers, 
for  the  purpose  of  keeping  it  from  her  husband,   and  to 

retain  it  for  her  benefit.  The  evidence  fails  to  show 
2  that  any  one  but  the  decedent  was  interested  in  the 

money  held  in  trust,  prior  to  the  giving  of  the  receipt 
of  1872 ;  and,  if  a  trust  be  now  established,  it  must  be  based 
upon  that  receipt,  and  what  was  done  in  pursuance  of  its 
requirements.  It  is  not  shown  that  the  land  in  controversy 
is  the  subject  of  an  express  trust,  for  section  2213  of  the 
Revision  of  1860  provided  that  "declarations,  or  creations 
of  trusts  or  powers,  in  relation  to  real  estate,  must  be 
executed  in  the  same  manner  as  deeds  of  conveyance;  but 
this  provision  does  not  apply  to  trusts  resulting  from  the 
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operation  or  construction  of  law."     The  receipt  of  1872  was 
certainly  not  executed  as  required  by  that  section,  and  does 
not  refer  to  the  land  in  question.     Maroney  v.  Maroney^  97 
Iowa,  711;  Dunn  v.  Zwilling,  94  Iowa,   233;  Brown  v. 
Bamgroier,  82  Iowa,  204;  Richardson  v.  Ilaney,  76  Iowa, 
101 ;  Andrew  v,  Concannony  76  Iowa,  251.     A  constructive 
trust  is  not  sho^\^l,  nor  do  we  think  a  resulting  trust  has 
been  proved,  for  the  reason  that  the  money  invested  in  the 
land  in  question  belonged  exclusively,  as  we  must  conclude 
from  the  evidence,  to  Mrs.  Cornelison,  and  it  is  not  shown 
that  the  conveyance  to  her  was  designed  to  create  a  trust. 
See  Dunn  i\  Zwilling,  94  Iowa,  233.     The  receipt  of  1872 
was  an  undertaking  on  the  part  of  all  who  signed  it  (that  is, 
Mrs.  Cornelison,  her  husband,  the  plaintiff,  and  the  defend- 
ants, that  they  would  invest  the  one  thousand  three  himdred 
dollars  received  "for  the  use  and  benefit  of  Ann  Cornelison 
and  hor  children ;"  but  the  terms  of  the  trust,  and  the  kind 
of  property  in  which  the  money  should  be  invested,  were  not 
specified.     The  obligation  as  to  investment  was  upon  all  the 
signers,  not  upon  the  decedent  alone.     The  receipt  was  pre- 
pared by  an  attorney  in  Kentucky  for  the  use  and  protection 
of  the  trustee  there,  and  to  enable  him  to  close  the  business 
of  his  trust.     We  are  well  satisfied  that  all  the  persons  who 
signed  the  receipt  regarded  the  money  for  which  it  was  given 
as  belonging  exclusively  to  Mrs.  Cornelison,  and  that  it  was 
thereafter  so  treated,  probably  for  the  reason  that  under  the 
laws  of  this  state  she  could  hold  both  real  and  personal  prop- 
erty in  her  own  right  and  name,  free  from  interference  by 
her  husband.     That  she  so  held  the  land  is  denied  by  the 
appellant,  who  claims  that  he  did  not  know  that  the  deed  to 
his  mother  was  absolute,  and  not  in  trust,  until  the  year 
1887 ;  and  several  witnesses  testify  to  conversations  with  the 
mother  in  which  she  said  that  the  land  was  to  belong  to  her 
during  her  lifetime,  and  was  then  to  go  to  her  children.   But 
the  preponderance  of  the  evidence  shows  that  the  plaintiff 
knew  that  his  mother  claimed  to  be  the  unqualified  owner  of 
the  land  from  about  the  time  the  deed  was  executed  until  her 
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death, — a  period  of  more  than  twenty  years.  Therefore,  if 
at  any  time  he  had  a  valid  interest  in  the  land  inconsistent 
with  the  claim  made  by  his  mother,  his  interest  was  barred 
by  the  statute  of  limitations  before  her  death.  The  state- 
ments she  made  to  her  acquaintances  were  consistent  with 
her  absolute  ownership  of  the  land.  The  record  does  not 
disclose  any  equitable  reason  for  subjecting  the  land  in  con- 
troversy to  the  alleged  trust.  We  conclude  that  the  judg- 
ment of  the  district  court  is  right,  and  it  is  affirmed. 
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C.  E.  BuRDicK  V.  Emeline  Raymond,  et  ah,  Appellants. 

ObJi'ctioDs:  witnkss  and  testimony.  An  objection  that  testimony 
is  incompetent,  irrelevant,  immaterial,  hearsay,  and  not  the  best 
evidence,  is  insufficient  to  raise  the  objection  that  the  witness  is 
disqualified  by  Code,  section  4(501,  prohibiting  certain  persons  from 
testifying  to  personal  transactions  with  decedents 

Appeal    from    Buena    Vista    District    Court, — TIon.    Lot 

Thomas,  Judge. 

Friday,  Januai^y  20,  1899. 

The  plaintiff  alleged  in  his  petition  that  during  the  life- 
time of  Ambrose  Burdick,  his  father,  he  entereil  into  an 
agreement,  partly  oral  and  i)artly  in  writing,  bv  the  terms  of 
which  his  fatlier  was  to  eonvev  to  him  certain  real  estate 
described,  and,  in  consideraticm  thereof,  tbis  plaintiff 
promisc^l  to  move  tber(H>n  and  care  for  bis  father  and  mother 
the  remainder  of  tbeir  live^;  that  in  pursuance  of  said  agree^ 
ment  the  father  purcbase^l  tbe  projxn*ty,  and  plain tff  moved 
thereon,  and,  on  bis  part  fulfille<l  all  tlie  requirements  of  said 
contract ;  that  Ambrose  Burdick  failed  to  execute  said  dee<l, 
and  tbe  defendants,  II.  F.  Scbultz,  the  administrator  of  his 
estate,  and  tbe  other  heirs  have  neglectcxl  to  do  so.  The  defend- 
ants put  in  issue  tbe  making  of  tbe  agreement,  and  aver 
that  if  made  it  was  bv  wav  of  an  advancement.  Decree  was 
entered  directing  tbe  administrator  to  convey  the  premises  to 
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plaintiff,  and  quieting  title  in  him  against  the  heirs.    Defend- 
ants appeal. — Affirmed, 

F,  F.  Faville  and  //.  F.  SchuUz  for  appellants. 

A,  D.  Bailie  for  appellee. 

Ladd,  J.— Various  objections  were  interposed  to  the  tes- 
timony given  by  the  plaintiff  and  his  wife,  as  that  it  was 
incompetent,  irrelevant,  immaterial,  hearsay,  and  not  the  best 
evidence.  Xone  of  these  were  well  taken.  Section  4604  of 
the  Code  prohibits  the  giving  of  testimony  by  certain  persons 
in  regard  to  personal  transactions  or  communications  between 
such  witnesses  and  a  person  at  the  commencement  of  the  action 
deceased,  insane,  or  lunatic.  In  other  words,  the  witnesses  are 
made  incompetent  to  testify  as  to  such  transactions  or  com- 
munications. The  objection  of  incompetency,  without  more, 
goes  to  the  evidence  and  not  to  the  witness.  White  v.  Smith, 
54  Iowa,  233;  Ball  v.  Railway  Co.,  74  Iowa,  132;  State  v. 
Hughes,  106  Iowa,  125.  True,  we  have  held  that  the  question 
of  the  competency  of  a  witness  to  testify  may  be  questioned . 
for  the  first  time  when  a  deposition  is  being  read  in  evidence. 
Burton  v,  Baldwin,  61  Iowa,  283 ;  Winters  v,  Wi7iters,  102 
Iowa,  55.  The  statute  construed  in  these  cases  provided  that 
*'no  exceptions  to  depositions  other  than  for  incompetency  or 
irrelevancy  shall  be  regarded  unless  made  by  motion."  Code 
1873,  section  3751.  This  language  authorizes  the  objection  to 
the  evidence,  either  because  of  the  incompetency  of  the  wit- 
ness to  testify,  or  of  the  testimony  given,  but  does  not 
relieve  the  party  interposing  it  from  indicating  to  which  he 
excepts.  This  conclusion  is  not  in  harmony  with  what  was 
said  in  Burton  v.  Baldwin,  supra,  but  does  not  involve 
overruling  that  decision.  The  first  point  there  made  seems 
to  have  been  that,  as  the  widow,  though  a  necessary 
party,  had  no  interest  in  the  litigation  as  between  the  other 
defendants  and  the  plaintiff,  she  might  testify  to  personal 
communications  from  the  deceased ;  and  it  was  held  that  she, 
being  a  party,  was  prohibited  from  testifying,  whether  so 
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interested  or  not.  It  was  next  urged  that  the  objection  to  the 
evidence  of  Nancy  M.  Hull  should  have  been  made  at  the 
time  she  was  sworn,  and  it  was  held  that  objection  made  at 
the  time  of  the  trial  was  timely.  As  said  in  Winters  v.  Win- 
terSj  supra :  "If  a  witness  is  only  prohibited  from  testifying 
with  respect  to  some  particular  matter,  but  is  otherwise  com- 
petent, then  the  objection  on  the  ground  of  incompetency  may 
be  urged  at  the  time  the  deposition  is  offered  in  evidence." 
But  we  think  the  statement  that  "the  objection  is  not  to  the 
competency  of  the  witness,  but  to  the  competency  of  his 
testimony,"  is  erroneous,  as  the  statute,  in  explicit  terms, 
prohibits  the  witness  from  testifying.  In  Bail  v.  Rail- 
way  Co,  and  White  v.  Smith,  it  was  held  that,  though 
tJie  witness  be  qualified  to  speak  generally,  unless  his 
competency  to  testify  as  to  a  particular  matter  is  raised  his 
evidence  will  be  considered.  The  issue  as  to  the  competency 
of  a  witness  to  give  evidence  at  all  or  on  a  particular  subject  is 
always  for  the  court  in  the  first  instance,  and  must  be  raised 
by  such  an  objection  as  will  enable  the  court  to  determine 
it.  The  evidence  of  these  witnesses  was  material  and  com- 
petent The  witnesses  may  have  been  incompetent  If  so, 
the  defendants  had  the  right  to  waive  that  objection  by 
remaining  silent  and  allowing  their  evidence  to  be  received. 
McCormich  v.  Herndon,  67  Wis.  648  (31  X.  W.  Rep.  303)  ; 
Suche  V,  Hutchinson,  97  Wis.  373  (72  N.  W.  Rep.  880) ; 
Watson  V.  Rishamire,  45  Iowa,  231 ;  Pillow  v.  Improvement 
Co.,  92  Va.  144  (53  Am.  St.  804,  23  S.  E.  Rep.  32).  See 
Hu^sinhveld  v.  Insurance  Co,,  106  Iowa,  229. 

II.  We  do  not  understand  the  appellants  to  question  the 
correctness  of  the  decree  if  the  testimony  of  the  plaintiff  and 
his  wife  is  considered.  In  any  event  it  fully  establishes  the 
making  of  the  contract,  its  fulfillment  by  the  plaintiff,  and  the 
failure  to  convey  the  premises.  Xothing  vn\[  be  gained  by 
reviewing  the  evidence  in  detail.  We  may  add  that,  without 
the  testimony  mentioned,  that  of  other  witnesses  leaves  little 
doubt  of  the  plaintiff's  right  to  the  relief  granted. — 
Affirmed. 
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Ware  Cattle  Company,  Appellee,  v.  Anderson  &  Co.  et  ah,      ^  JggI 

Appellants.  |ei44  smJ 

Agistment:    accounting.    Burden  of  proof.    In  an  action  on  a  con- 

1    tract  of  agistment,  whereby  defendants  undertook  to  deliver  at 

the  close  of  the  season  the  cattle  received  thereunder,  and  to  pay 

3  for  all  lost,  stolen,  etc  ,  the  burden  of  accounting  for  such  as  were 
not  so  delivered  was  on  defendants. 

Instructions.    Where  defendants  had  contracted  to  keep  plaintiff's 

1    cattle  "constantly  in  good  pasture,"  they  were  not  prejudiced  by 

an  instruction,  in  an  action  for  a  breach  of  such  contract,  that 

4  such  pasture  was  "not  necessarily  the  very  best  pasture." 

Samb.  In  an  action  for  damages  for  the  breach  of  a  contract  of  agist- 
ment, in  which  the  quantity  of  the  pasturage  to  be  furnished  by 

1  defendants  was  expressly  defined,  instructions  that  defendants 
were  only  required  to  furnish  pasturage  of  an  average  quality  and 

4  quantity  for  the  locality  where  such  contract  was  to  be  performed, 
and  in  view  of  the  climatic  conditions  during  the  season  covered 
thereby,  were  properly  refused. 

Requesting.    An  objection  that  an  instruction  is  not  sufficiently  com- 

5  prehensive  will  not  avail,  in  the  absence  of  a  request  for  further 
instructions  on  the  point  involved. 

Expert  testimony.  On  the  issue  as  to  the  probable  gain  of  cattle  in 
weight,  if  kept  on  good  pasture  during  a  specified  season,  the  tes- 
timony of  experts  was  admissible. 

Actions:  fokeign  couporations:  Estoppel.  A  foreign  corporation 
which  had  obtained  no  permit  authorizing  it  to  do  business  in  the 
state  as  required  by  Acts  IVenty-first  General  Assembly,  chapter 

2  76,  was  not  thereby  rendered  incapable  of  maintaining  an  action 
in  the  local  courts  against  a  nonresident  for  damages  under  a 
contract  executed  and  to  be  performed,  except  as  to  the  delivery 
of  the  property,  in  another  state. 

Appeal  from  Monona  District  Court. — Hon.   George  W. 

Wakefield,  Judge. 

Friday^  January  20,  1899. 

Action  at  law,  upon  a  written  contract  of  agistment,  to 
recover  for  the  loss  of  sixteen  head  of  cattle,  and  for  failure 
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to  properly  care  for  the  remainder  of  the  cattle  received. 
Defendants  denied  all  res|x>nsibility  for  the  loss  or  damage, 
and  further  pleaded  that  the  cattle  were  diseased  when  they 
received  them.  It  is  also  alleged  that  plaintiff  is  a  foreign 
corporation,  and  that  it  has  never  complied  with  the  law 
authorizing  it  to  do  business  in  this  state.  Defendants  further 
pleaded  a  cx>unterclaim  for  the  pasturage  of  the  cattle.  In 
reply,  plaintiff  pleaded  that  defendants  were  estopped  from 
relying  upon  plaintiff's  failure  to  comply  with  the  law 
applicable  to  foreign  corporations,  and  certain  other  matters, 
which,  so  far  as  thev  are  material,  will  be  noticed  in  the  bodv 
of  the  opinion.  The  case  was  tried  to  a  jury,  resulting  in  a 
verdict  and  judgment  for  plaintiff,  and  defendants  appeal. — 
Affirmed, 

George  A.  Oliver  and  Wright  &  Huhhard  for  appellants. 
John  S,  Monk  and  McMillen  &  Kendall  for  appellee. 

Deemer,  J. — Plaintiff  is  a  corporation  organized  under 
the  laws  of  the  state  of  Illinois.     As  such  it  entered  into  the 
following  contract  with  the  defendants,  towit:     "This  is  to 
certify  that  we,  George  Anderson  and  Co.,  of  Decatur, 
1  Nebraska,  have  received  from  the  Ware  Cattle  Com- 

pany of  Chicago,  eight  hundred  and  forty-six  (846) 
head  of  cattle  to  pasture  during  the  grazing  season  of  1894, 
which  I  agree  to  take  care  of  in  faithful  manner,  keeping 
said  cattle  constantly  in  good  pasture  (not  less  than  three  acres 
per  head),  with  an  abundance  of  fresh  water.  I  also  agree  to 
keep  plenty  of  salt  in  the  pasture,  accessible  at  all  times  to 
said  cattle.  At  the  end  of  the  pasture  season  I  agree  to 
deliver  the  said  cattle,  in  good  condition,  to  the  said  Ware 
Cattle  Company,  at  Onawa,  Iowa ;  the  consideration  for  such 
care,  pasturage  and  ferriage  both  ways  being  one  dollar  and 
fifty  cents  per  head.  I  also  agree  to  pay  for  all  cattle  lost  or 
stolen,  or  for  all  that  may  die  through  neglect  of  attention  in 
any  manner.     Seven  hundred  and  fifty  of  said  cattle  are 
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branded  with  H  E  on  the  left  hip ;  seventy-three  three  year  old 
cattle  are  branded  with  X  X  on  the  left  side,  and  X  on  left 
hip ;  and  thirteen  head  are  branded  X  on  left  side  and  X  on 
left  hip.  And  it  is  also  agreed  that  the  pasturing  will  be  paid 
for  before  leaving  Xebraska.  Signed,  Decatur,  Xebraska, 
June  8th,  1894.  George  Anderson  &  Co.,  by  J.  R.  Anderson." 
The  action  is  bottomed  on  this  contract.  Plaintiff  claims 
that  it  delivered  to  defendants  thereunder  eight  hundred  and 
forty-six  head  of  cattle,  and  that  defendants  returned  but 
eight  hundred  and  thirty.  It  further  allies  that  defendants 
failed  to  keep  the  cattle  and  furnish  the  pasture  as  agreed, 
and  that  by  reason  thereof  it  suffered  the  damage  which  it 
seeks  to  recover.  There  is  some  dispute  in  the  evidence  as  to 
the  number  of  cattle  received  and  returned,  but  that  matter 
was  settled  by  the  jury  and  is  not  subject  to  review  on  thitj 
api)eal. 

I.  The  first  point  made  by  appellants  is  that  appellee  is 
not  entitled  to  enforce  its  contract  or  maintain  its  action,  for 
the  reason  that  it  has  never  complied  with  the  laws  of  this 
state    (Acts   Twenty-first   General    Assembly,    chapter   76) 

authorizing  it  to  do  business  in  this  jurisdiction.  That 
2  it  has  not  complied  with  this  law  is  conceded,  but  it 

does  not  api)ear  that  in  making  the  contract  or  in 
bringing  this  suit  it  was  acting  contrary  to  the  provisions  of 
that  statute.  Appellants  are  residents  and  citizens  of  the 
state  of  Xebraska,  The  contract  was  executed  in  that  state, 
and,  save  as  to  the  delivery  of  the  cattle,  w^as  to  be  performed 
there.  True,  some  of  the  cat  tie  were  purchase<l  in  this  state,  and 
others  were  shipped  from  Omaha,  Xebraska,  through  a  portion 
of  Iowa,  and  back  into  Xebraska,  where  they  were  delivered  to 
appellants  under  the  contract.  Surely  the  corporation  had 
the  right  to  purchase  cattle  in  this  state,  and  it  clearly  had  the 
right  to  transport  them  through  the  state  without  complying 
with  the  statute  to  which  we  have  referred.  See  Colorado 
Iron  Worhs  v.  Sierra  Grande  Min.  Co,,  15  Colo.  409  (25 
Pac.  Rep.  325)  ;  Manufacturing  Co,  i\  Ferguson,  113  TJ.  S. 
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727  (5  Sup.  Ct.  Kep.  739).  Moreover,  appellants  are  in  no 
position  to  object  to  these  commercial  transactions.  If  their 
contract  had  been  made  in  this  state,  there  would  be  room  for 
argimient;  but,  as  it  was  not,  they  cannot  bo  heard  to  com- 
plain. Appellee  had  the  right  to  bring  suit  without  complying 
with  the  statute.  Cooh  v.  Brick  Co,,  98  Ala.  409  (12  South, 
Kep.  918)  ;  Mandel  v.  Cattle  Co.,  154  111.  177  (40  X.  E.  Rep. 
462)  ;  Mumford  v.  Trust  Co.,  4  X.  Y.  463 ;  Insurance  Co.  v. 
Way,  62  X.  H.  622. 

II.  The  court  instructed  the  iurv  that  the  burden  was 
on  the  defendants  to  account  for  the  cattle  which  they  failed 
to  return,  and  of  this  complaint  is  made.     Reference  to  the 

contract  will  disclose  that  defendants  undertook  to 

3  deliver  the  cattle  received  thereunder,  at  the  end  of 
the  season,  in  good  condition,  at  Onawa,  Iowa,  and  to 

pay  for  all  lost  or  stolen,  etc.  But  for  this  contract,  it  might 
be  contended  with  some  reason  that  the  burden  was  on  anpel- 
lee,  although  the  groat  weight  of  modern  authority  is  to  the 
contrary.  See  cases  cited  in  3  Am.  &  Eng.  Enc.  Law  (2d  ed.) 
p.  750.  The  action  is  for  breach  of  this  contract,  and  appellee 
made  out  a  prima  fa^ie  case  when  it  showed  non-delivery  in 
accordance  with  the  terms  of  that  instrument,  Coggs  v.  Ber- 
nard, 2  Ld.  Raym.  909 ;  Cass  v.  Railroad  Co.,  14  Allen,  448. 
That  appellee  charged  negligence  in  the  petition  is  not 
regarded  as  controlling,  for  the  reason  that  it  was  not 
required  to  prove  more  than  was  necessary  to  entitle  it  to 
the  relief  demanded.  Co<le  1873,  section  2729;  Engle  v. 
Railway,  77  Iowa,  661. 

III.  In  the  fifth  instruction  the  court  said  that  the  obli- 
gation of  defendants  was  to  keep  the  cattle  constantly  in  good 
pasture,  "but  not  necessarily  the  very  best  pasture,"  and  that 
it  was  for  the  jury  to  determine,  from  all  the  evidence,  whether 

defendants  did  keep  the  cattle  "constantly  in  good 

4  pasture."    Appellants  contend  that  from  the  qualifica- 
tion quoted,  the  jury  may  have  inferred  that  it  was 

their  duty  to  keep  the  animals  in  the  very  best  pasture.    This 
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is  a  strained  and  unnatural  inference,  and  we  do  not  think 
such  conclusion  is  either  fair  or  natural.  The  qualification 
was  for  defendant's  benefit,  and  theiy  have  no  just  cause  for 
complaint  Defendants  asked  an  instruction  to  the  effect  that 
they  were  only  required  to  furnish  pasturage  of  an  average 
quality  and  quantity  in  the  vicinity  where  the  contract  was  to 
be  performed.  This  instruction  was  refused,  and  properly 
so,  for  the  reason  that  the  quantity  of  pasturage  was  expressly 
defined  in  the  contract.  This  same  thought  also  answers 
appellants'  contention  that  they  were  to  furnish  an  average 
quality  of  pasture,  dependent  upon  the  season  and  climatic 
conditions.  Defendants  agreed  to  furnish  good  pasture,  with 
an  abundant  supply  of  fresh  water.  Whether  or  not  it  was 
prudent  to  enter  into  such  an  obligation  is  not  our  province 
to  determine.  Defendants  made  it,  and  they  do  not  claim 
that  they  were  relieved  of  their  obligation  by  act  of  God. 
Having  made  it,  they  are  bound  thereby,  and  the  court  cor- 
rectly instinicted  the  jury  as  to  their  duty  thereunder. 

IV.  Instruction  9  referred  to  defendants'  defense  that 
the  cattle  were  diseased  when  accepted  under  the  contract.  In 
effect,  it  said  that  if  defendants  complied  with  the  contract  on 
their  part,  and  the  cattle  were  diseased,  then  defendants  would 
not  be  liable  for  any  loss  occasioned  by  the  disease.  This  is 
said  to  be  erroneous,  because  defendants  were  entitled  to  have 
the  condition  of  the  cattle  considered  whether  they  complied 
with  their  contract  or  not.  l^o  doubt,  this  is  true,  but 
5  the  instruction  says  nothing  to  the  contrary.     It  is 

good  as  far  as  it  goes,  and,  if  defendants  wished  further 
instructions  on  this  point,  it  was  their  duty  to  have  asked 
them.  Again,  the  court,  in  its  eighth  instruction,  expressly 
told  the  jury  that  defendants  should  only  be  held  responsible 
for  such  loss  or  damage  as  was  occasicmed  by  their  failure 
to  perform  the  contract.  Moreover,  if  there  was  any  error 
in  this  respect  it  was  without  prejudice,  for  the  jury  found 
specially  that  the  cattle  were  not  diseased  when  defendants 
received  them.    Defendants  asked  instructions  defining  what 
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was  meant  by  the  term  **good  pasture/'  We  will  not  set  them 
out  They  announce  the  proposition  that,  if  defendants  fur- 
nished good  pasture  for  the  year  1894  (that  is,  if  the  pastur- 
age was  good  for  that  time  and  locality),  it  was  good  within 
the  meaning  of  the  contract.  There  is  no  claim  in  answer 
that  defendants  were  excused  l>ecause  of  drought.  Their  con- 
tention was  that  they  had  furnished  good  pasture,  and  that  the 
animals  did  not  thrive  because  they  were  diseased.  Under 
such  issues,  time  and  year  were  wholly  immaterial.  A  good 
pasture,  under  such  a  state  of  facts,  is  the  same  one  year  with 
another.  While  it  may  have  been,  and  doubtless  was,  proper 
for  the  jury  to  consider  locality,  in  determining  the  character 
of  pasture  to  be  furnished,  yet  the  court  virtually  so  said  in  its 
instructions.  But,  if  we  are  mistaken  in  this,  the  terms  used  in 
the  contract  are  plain  and  imambiguous,  and  omission  to 
define  such  terms,  especially  in  the  absence  of  proper  request, 
is  not  error.    Bank  v.  Black,  91  Iowa,  490. 

V.  Appellee  introduced  evidence,  over  appellants' 
objections,  to  show  the  probable  gain  of  cattle  in  weight,  if 
kept  on  good  pasture  during  the  season  of  1894.  Some  of 
these  witnesses  never  saw  the  cattle  in  question,  and  some  of 
them  did  not  know  of  the  character  of  the  pasture. 
6  They  were  offered  as  experts,  however,  and  their  testi- 

mony was  clearly  admissible.  It  should  be  remem- 
bered that  one  of  the  issues  in  the  case  was  whether  the  cattle 
failed  to  fatten  because  of  their  diseased  condition,  or  because 
of  the  condition  of  the  pastiire.  If  the  animals  were  not  dis- 
eased, as  the  jury  found,  then  the  evidence  adduced  by  appel- 
lee would  tend  to  show  that  thev  did  not  -have  sufficient  food. 
See  Roger's  Expert  Evidence,  sections  112,  113.  Evidence 
as  to  the  condition  of  other  cattle  kept  in  api>ellants'  pasture 
during  the  year  1894  was  also  admitted  over  appellants'  objec- 
tions. This  evidence  was  clearlv  admissible.  One  witness 
was  permitted  to  state,  over  appellants'  objection,  the  amount 
of  gain  made  ]>y  other  cattle  in  other  pastures.  This  he  stated 
to  be  something  over  two  hundred  pounds  a  head.    There  was 
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evidence  to  the  effect  that  the  pasture  to  which  this  witness 
ref en'ed  was  no  better  than  that  ov\Tied  by  appellants,  and  that 
the  cattle  kept  therein  were  in  practically  the  same  condition. 
Xow,  while  there  is,  to  say  the  least,  much  doubt  of  the  admis- 
sibility of  the  evidence  objected  to,  still  we  think  the  error,  if 
any  there  be,  is  without  prejudice.  It  amounted  to  but  little 
more  than  a  declaration  that  cattle  in  good  condition,  kept 
on  a  fair  pasture,  would  gain  two  hundred  pounds  a  head 
during  the  pasturage  season.  Appellants  entere<l  the  same 
field  of  inquiry,  not  only  for  the  purpose  of  contradicting 
appellee's  witness,  but  for  the  purpose  of  showing  that  the 
pasturage  furnished  by  them  was  as  good  as  they  were  obliged 
to  furnish  under  their  coutract,  and  they  cannot  be  heard  to 
complain.  See  Spaulding  i\  Railway  Co.,  98  Iowa,  205,  and 
cases  cited;  2  Pmc.  PI.  &  Prac.  p.  559,  and  cases  citeil. 

VI.  Tlie  jury,  in  answer  to  interrogatories,  found  that 
defendants  faile<l  to  comply  with  their  contract,  to  plaintiff's 
damage  in  the  sum  of  three  thousand  and  sixty-one  dollars.  It 
also  found  that  plaintiff  was  entitled  to  two  hundred  and 
thirtv-one  dollars  and  fiftv-nine  cents  for  failure  to  return 
certain  of  the  animals.  It  further  found  that  defendants  were 
entitled  to  one  thousand  two  hundred  and  fortv  dollars  and 
fifty  cents  for  ]>asturing  the  cattle,  and  returned  a  general  ver- 
dict for  plaintiff  for  the  difference  between  the  accounts.  It 
further  found  that  the  cattle  were  not  diseased  when  defend- 
ants received  them,  and  that  if  they  had  been  kept  on  good 
pasture,  and  treated  and  cared  for  as  required  by  the  terms  of 
the  contract,  they  would  have  gained  seventy-five  jwuuds  per 
head  during  the  season.  It  is  argued  that  these  findings  and 
the  general  verdict  are  without  sup]x>rt  in  the  evidence.  We 
have  examined  the  record  in  the  light  of  this  claim,  and  are  of 
opinion  that  it  is  entirely  without  merit.  There  is  ample  evi- 
dence to  sustain  both  the  general  and  si)ecial  verdict.*^,  and  we 
cannot  interfere.  We  discover  no  prejudicial  error  in  the 
record,  ^nd  ihe  judgment  is  affirmed. 
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Hans  Moller  v.  Peter  Gottsch,  Appellant. 

Forcible  Entry:  abatement  of  appeal.  Where,  pending  an  appeal 
from  a  judgment  for  plaintiff  in  an  action  to  recover  for  realty, 
a  writ  of  ouster  issues  (the  judgment  not  being  superseded),  and 
plaintiff  is  put  in  possession,  and  there  remains  nothing  for  the 
appellate  court  to  decide  but  the  question  of  costs,  because  the 
claimed  lease-term  of  defendant  has  expired  pending  appeal,  a 
motion  to  dismiss  the  appeal  will  be  sustained. 

Costs.  Costs  of  printing  appellee's  amendment  to  abstract  will  not 
be  taxed  to  him  l>ecause  of  repetition,  the  appeal  being  dismissed, 
where  additional  matter  was  set  out,  and  the  repetition  was  nec- 
essary to  show  connection. 

Appeal  from  Carroll  District  Court, — Hon.  Z.  A.  Church, 

Judge. 

Saturday,  January  21,  1899. 

Plaintiff  brought  this  action  before  a  justice  of  the 
peace  to  recover  possession  of  a  farm  after  the  expiration 
of  the  lease,  which  expired  March  1,  1897.  The  defendant 
answered,  admitting  that  ho  was  in  possession,  admitting 
plaintiff's  ownership,  and  alleging  a  verbal  agreement  by 
which  he  was  to  have  the  farm  during  the  year  1897  on  the 
same  terms.  The  justice  of  the  peace  rendered  judgment  in 
favor  of  the  defendant,  and,  on  appeal,  verdict  and  judg- 
ment were  rendered  in  favor  of  the  plaintiff,  and  ordering 
that  the  defendant  be  ousted  and  plaintiff  put  in  possession 
of  the  premises,  and  the  defendant  pay  costs.  Defendant 
appeals. — Dismissed. 

Douglas  Rogers  for  appellant. 

B.  /.  Salinger  for  appellee. 

Given,  J. — Plaintiff  moves  to  dismiss  this  appeal  "for 
the  reason  that  said  appellant  has  no  further  right  to  prose- 
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cute  the  same."  .It  appears  that,  on  the  day  the  judgment 
was  rendered  in  the  district  court,  notice  of  appeal  was 
served,  and  thereafter  on  the  same  day  a  writ  of  ouster  was 
issued,  as  the  appeal  did  not  supersede  the  order  therefor. 
See  Code  1873,  section  3623* ;  Code,  section  4220.  Said 
writ  was  served  by  the  sheriff,  by  removing  the  defendant 
from  the  farm  and  placing  the  plaintiff  in  possession  thereof. 
The  time  during  which  defendant  claimed  the  right  of 
possession  having  long  since  expired,  and  he  having  been 
removed  from  the  farm,  the  only  practical  effect  of  any 
decision  that  we  could  make  on  this  appeal  would  be  as  to 
who  is  liable  for  costs.  In  Boss  v,  Dulin,  103  Iowa,  337, 
we  said,  in  a  case  where  the  defendant  had  left  the  premises 
and  the  plaintiff  had  taken  possession,  that:  '^The  only 
practical  effect  our  decision  can  have  in  this  case  is  to  deter- 
mine who  is  liable  for  the  costs.  Under  these  circumstances, 
we  cannot  undertake  to  set  out  and  discuss  alleged  errors 
which,  at  most,  are  merely  technical,  and  do  not  affect  any 
substantial  right  of  the  parties."  As  there  was  nothing 
involved  in  this  controversy  but  the  right  to  the  possession 
of  the  farm,  and  as  all  right  in  the  defendant  has  ceased, 
and  h^  is  out  of  possession,  the  motion  to  dismiss  must  be 
sustained. 

Appellant  moves  to  tax  the  costs  of  printing  appellee's 
amendment  to  abstract  to  the  appellee,  for  the  reason  that 
the  same  is  a  repetition  of  the  matter  contained  in  appellant's 
abstract.  To  some  extent  this  is  true,  but  additional  matter 
is  set  out,  and  the  repetition  was  necessary  to  show  the  con- 
nection of  the  additional  matter.  For  the  reasons  stated 
above,  the  motion  to  dismiss  the  appeal  is  sustained,  and  the 
motion  to  tax  costs  to  appellee  is  overruled. — dissmissed. 


Catherine  Gates,  Apj^ellant,  v.  F.  X.  Knosby,  et  ah 

Jnstieefi:  disaorbemrnt  of  jury:  Jurisdiction  after.  Under  Code, 
1878,  section  8548,  providing  that  a  justice  may  discharge  a  jury 
when  satisfied  that  they  cannot  agree,  and  shall  'immediately*' 
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issue  a  new  precept  for  another,  to  appear  at  a  time  therein  fixed» 
not  more  than  three  days  distant  unless  the  parties  otherwise 
agree,  the  new  precept  must  be  issued  without  delay,  so  that  the 
parties  at  that  time  may  take  notice  of  it;  and  where  a  justice 

1  delayed  for  two  days  to  issue  it  and  then  i^sued  it  without  notice 
to  the  defendant  and  without  his  knowledge  entered  judgment 
against  him  on  a  retrial,  he  lost  jurisdiction  to  try  the  case  with- 
out further  notice,  and  the  judgment  was  properly  reversed  by  the 
district  court 

Writ  of  E  ror:  uemand.  Under  Code,  1873,  section  J^COJ,  providing 
that  in  proceedings  on  a  writ  of  error  from  a  justice's  judgment 
the  district  court  may  render  final  judgment  or  remand  the  cause, 

2  it  was  proper  to  remand  a  cause  \^  here  the  judgment  was  vitiated 
by  failure  to  issue  a  new  precept  for  a  jury  "immediately"  on  dis- 
agreement and  discharge  of  the  former  jury,  since  the  justice's 
omission  did  not  operate  as  a  dismissal. 

Appeal     from     Dickinson     District     Court. — IIox.      Lot 

Thomas,  Judge. 

Saturday,  January  21,  1899. 

Proceedixgk  by  writ  of  error  to  a  justice's  court. 
Upon  the  hearing  by  the  district  court,  the  action  of  the  jus- 
tice's court  coni])laiiied  of  was  reversed,  and  the  cause  was 
remanded  for  further  proceedings.  All  parties  ai)i)eal,  the 
appeal  of  the  plaintiff  having  been  first  taken. — Affirmed. 

L.  E.  Francis  and  W.  S.  King  for  plaintiff. 

St,  ('lair  cC*  Beigarcl  for  defendants. 

RoBixsox,  C.  J. — This  cause  is  submitted  to  us  on  a 
certificate  of  the  trial  judge  which  shows  the  following  facts: 
Action  was  connnenced  by  the  plaintiff  against  the  defend- 
ants in  the  court  of  William  Ilayward,  justice.  When  the 
time  for  trial  arrived,  Ilayward  was  sick,  and  called  in  R. 
A.  Smith,  another  justice  of  the  same  township.  The  par- 
ties aj)peared,  a  jury  was  empaneled,  and  the  cause  was  sub- 
mitted, but  the  jury  failed  to  agree,  and,  in  the  absence  of 
the  parties  and  their  attorneys,  and  without  their  knowledge, 
was  discharged  by  the  justice,  Smith,  and,  believing  his  con- 
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nection  with  the  case  was  ended,  he  did  not  issue  a  new  pre- 
cept for  another  jury,  and  did  not  set  the  time  for  a 
1  second  trial.     Twenty-nine  hours  after  the  jury  dis- 

agreed, the  plaintiff  demanded  of  Smith  that  he  issue 
a  new  precept.     Smith  requested  Hayward  to  issue  it,  but 
the  latter  was  unable  to  do  so,  and,  by  agreement  between 
the  justices.  Smith,  at  the  end  of  two  days  and  one  hour 
from  the  time  the  jury  disagreed,  issued  a  new  precept,  mak- 
ing it  returnable  two  hours  later.     The  plaintiff  appeared 
at  the  hour  fixed  for  the  trial,  but  the  defendants  did  not 
appear.     Evidence  was  introduced  by  the  plaintiff,  a  verdict 
was   returned    in    her    favor,    and    judgment   thereon    was 
rendered.     The  proceedings  in  error  were  for  the  purpose  of 
reviewing  that  judgment.     The  district  court  reversed  the 
judgment,  and  remanded  the  cause,  with  directions  to  the- 
justice  to  entertain  jurisdiction  of  the  case  and  proceed  to* 
retry  it,  after  notice  to  the  parties  and  their  attorneys.     The* 
plaintiff  complains  of  so  much  of  the  judgment  as  reversed! 
that  of  the  justice,  and  the  defendants  complain  of  so  much 
of  it  as  remanded  the  cause  to  the  justice  for  further  pro- 
ceedings. ' 
I.     The  facts  certified  do  not  show  that  the  defendants 
had  any  knowledge  of  the  second  trial,  and  one  of  the  ques- 
tions certified  indicates  that  notice  thereof  was  not  given  to 
them.     The  first  question  submitted  to  us  is  stated  as  fol- 
lows :     "Under  tbe  foregoing  statement  of  facts,  did  the  jus- 
tice of  the  peace,  by  not  issuing  a  venire  for  another  jury  at 
the  time  that  the  first  jury  was  discharged,  and  by  waiting 
two  full  days  before  issuing  such  venire,  lose  jurisdiction  to 
try  the  case,  or  could  he  thereafter  proceed  and  try  the  case, 
and  determine  the  issues  between  the  parties,  and  render  a 
valid  judgment  against  the  defendants  upon  the  verdict  of 
the  jury  returned  in  the  second  trial  of  the  case  ?"     Section 
3549  of  the  Code  of  1873,  which  was  applicable  to  this  case, 
is  as  follows:     "The  justice  may  discharge  the  jury,  when 
satisfied  that  they  cannot  agree,  and  shall  immediately  issue 
a  new  precept  for  summoning  another,  to  appear  at  a  time 
Vol-  107  la— 16 
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therein  fixed,  not  more  than  three  days  distant,  unless  the 
parties  otherwise  agree."  We  are  required  to  determine  the 
meaning  and  force  of  the  word  "immediately,"  as  used  in 
that  section.  AVhen  applied  to  time,  the  word  strictly 
defined  means  without  interval  of  time;  at  once;  instantly 
(Webster's  International  Dictionary).  But  as  applied  to 
legal  proceedings  it  does  not  necessarily  exclude  all  interval 
of  time,  and  in  many  cases  it  has  been  held  to  mean  within 
such  time  as  is  reasonably  sufficient  in  which  to  accomplish 
the  act  to  which  it  is  applied.  Gaddis  v.  Howell,  31  N.  J. 
Law,  313 ;  9  Am.  &  Eng.  Enc.  Law,  931,  note  2.  The  1^ 
signification  of  the  word  is  much  the  same  as  that  of  "forth- 
with." Davis  V.  Simma,  14  Iowa,  154 ;  8  Am.  &  Eng.  Enc. 
Law,  571 ;  Black  Law  Dictionary,  592.  Section  3552  of 
the  Code  of  1873  related  to  actions  in  justice's  courts,  and 
provided  that  "in  cases  of  dismissal,  confession,  or  on  the 
verdict  of  a  jury,  the  judgment  shall  be  rendered  and  entered 
upon  the  docket  forthwith."  This  court  has  held  that  the 
provision  must  be  construed  reasonably;  that  a  judgment 
upon  a  verdict  returned  at  9  o'clock  at  night  may  be  properly 
entered  the  next  morning  {Knox  v.  Nicoli,  97  Iowa,  687)  ; 
that  when  the  verdict  is  returned  at  10 :30  o'clock  at  night 
judgment  thereon  may  properly  be  rendered  at  11  o'clock  of 
the  next  day  (Davis  v.  Simma,  14  Iowa,  154)  ;  and  that 
"forthwith,"  as  used  in  that  statute,  means  within  a  reason- 
able time  {Burchett  v.  Casady,  18  Iowa,  342).  See,  also, 
Lyon  V.  Comstoch,  9  Iowa,  306.  But  in  order  to  ascertain 
the  true  meaning  of  the  word  in  question  we  must  consider 
not  only  its  permissible  use,  but  the  conditions  to  which  it 
is  made  applicable  by  the  statute.  Trials  in  justice's  court 
are  less  formal  and  more  speedy,  as  a  rule,  than  are  trials 
in  courts  of  record.  The  statute  does  not  provide  for  notice 
to  parties  of  the  issuing  of  a  new  precept,  and  of  the  time 
fixed  for  a  new  trial,  but  seems  to  contemplate  their  presence 
in  court  when  the  action  is  taken.  It  is  entirely  reasonable 
to  require  the  parties  to  take  notice  of  what  is  done  at  the 
time  the  jury  is  discharged,  but  it  is  not  reasonable  to 
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require  them  to  be  in  constant  attendance  upon  the  justice 
for  an  indefinite  period  of  time,  until  he  shall  take  the  action 
required  by  the  statute.  The  phrase  "not  more  than  three 
days  distant,"  contained  in  the  statute,  refers  to  the  time  when 
the  new  precept  is  issued,  and  if  that  be  not  when  the  jury  is 
discharged  the  time  for  issuing  the  precept  may  be  as  variable 
as  are  the  various  meanings  and  applications  of  the  word 
"immediately."  We  do  not  think  that  this  was  the  legislative 
intent,  and  conclude  that  by  delay  in  issuing  the  second  venire^ 
in  this  case,  no  agreement  by  the  parties  having  been  made, 
the  justice  lost  jurisdiction  to  try  the  case  without  further 
notice,  and  the  district  court  properly  held  that  the  judgment 
rendered  was  erroneous. 

II.     We  are  next  required  to  determine  whether  the  dis- 
trict   court    erred    in    remanding    the    cause    for    further 
proceedings.       Section    e3603    of   the   Code   of    1873    pro- 
vided   that   in    proceedings    on    writ    of    error    the 
2  district    court    might    render    final    judgment,    or 

remand  the  cause  to  the  justice  for  a  new  trial,  or 
such  further  proceedings  as  should  be  deemed  proper,  and 
might  prescribe  the  notice  necessary  to  bring  the  parties  again 
before  the  justice.  The  failure  of  the  justice  to  issue  a  new 
precept  immediately  did  not  operate  to  dismiss  the  cause,  but 
it  remained  in  court  for  further  proceedings  after  proper 
notice  should  have  been  given.  Its  legal  condition  was  similar 
to  that  of  a  case  docketed  by  the  justice  in  which  no  notice  has 
been  served  nor  appearance  by  the  defendant  entered.  Xo 
justifiable  end  would  be  accomplished  by  dismissing  the  cause 
and  requiring  that  it  be  commenced  anew  before  the  plaintiff 
can  have  a  trial  on  the  merits  of  her  cause.  We  conclude 
that  the  action  of  the  district  court  in  remanding  the  cause  was 
correct  The  judgment  of  the  district  court  is,  on  both  apneals, 

AFFIRMBD. 
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A.  L.  Preston  v.  Christian  Peterson,  Appellant. 

Oral  Assignments:  posskssion:  Book^  of  account.  An  oral  assign- 
ment of  books  of  account  is  not  avoided  by  Code,  1873,  section 
1923,  avoiding  assignments,  if  the  assignor  retains  possession  of 

1  the  subject  matter,  unless  in  writing  and  recorded,  where  the  pos- 
^     session  of  the  books  was  delivered,  though  the  assignor  after- 
wards took  them  temporarily,  in  order  to  post  them;  no  claim  being 
made  that  the  manner  of  possession  failed  to  impart  notice. 

Appeal:    objection  below.    Autliority  of  a  party  to  take  an  assign- 

2  ment  in  question  cannot  be  questioned  for  the  first  time  on  appeal. 

Appeal  from  Pottawattamie  District  Court. — Hon.  W.  R. 

Green,  Judge. 

Saturday^  January  21,  1899. 

The  action  is  for  the  possession  o£  certain  account  books, 
showing  accounts  of  B.  P.  Olsen  against  divers  persons 
alleged  to  have  been  assigned  and  delivered  by  said  Olsen  to 
plaintiff  to  secure  certain  claims  held  by  plaintiff  for  collec- 
tion against  Olsen.  The  answer  is  a  general  denial,  except 
that  it  admits  what  plaintiff  alleges  to  be  his  belief,  on  inform- 
ation, that  defendant's  claim  to  the  books  is  also  an  assignment 
from  said  Olsen.  The  issues  were  tried  to  a  jury  that  returned 
a  finding  for  plaintiff,  and  from  a  judgment  for  plaintiff  the 
defendant  appealed. — Affii*med. 

Barton  £  Van  Shjlce  for  appellant 

Benjamin  &  Preston  for  appellee. 

Granger,  J. — I.  After  the  evidence  was  closed,  the 
parties  made  the  following  stipulation :  "It  is  agreed  by  the 
parties  to  this  action  that  the  only  question  which  shall  be  sub- 
mitted to  the  jury  shall  be  presented  to  them  by  the  court  in 
the  form  of  a  special  interrogatory  as  to  whether  or  not  there 
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was  an  assignment  or  transfer  of  the  property  in  controversy 
in  this  case  to  the  plaintiff,  and  that  judgment  shall  eventually 
be  rendered  herein  by  the  court  in  accordance  with  the 
determination  of  this  special  finding  and  what  the  court  shall 
determine  to  be  the  undisputed  facts  in  this  case ;  parties,  how- 
ever, reselling  the  right  to  except  to  the  determination  of 
the  court  as  to  the  undisputed  facts  and  the  conclusions  of  law 
drawn  therefrom  by  the  court  in  entering  the  judgment, which 
shall  eventually  be  rendered."  The  court  submitted  the  inter- 
rogatory, and  the  jury  answered  it  in  the  affirmative,  which 
was  favorable  to  the  plaintiff.  We  may  set  at  rest  some  of  the 
questions  argued  by  appellant  by  saying  that  the  stipulation 
presented  the  only  practical  issue  of  fact  in  the  case.  It  was  a 
matter  of  no  moment  whatever  what  consideration  defendant 
paid  for  the  assignment  to  him.  No  such  assignment  was 
pleaded,  nor  was  such  a  fact  at  issue.  He  had  the  books  and 
plaintiff  sought  their  possession  under  the  assignment  to  him. 
If  there  was  a  valid  assignment,  it  was  prior  to  any  claim  of 
defendant,  and  plaintiff  must  have  the  books.  If  there  was 
not,  plaintiff  must  fail,  and,  without  any  inquiry  as  to  defend- 
ant's right,  judgment  must  be  entered  against  plaintiff.  Plain- 
tiff's recovery  must  depend  on  his  own  title,  and  not  on  the 
weakness  of  defendant's,  or  even  a  want  of  it.  No  writ  issued 
for  the  delivery  of  the  books,  and  the  possession  of  plaintiff,  if 
he  has  it,  must  follow  the  final  judgment.. 

II.  On  the  question  stipulated  to  be  submitted  to  the 
jury,  namely,  did  Olsen  assign  and  turn  over  to  plaintiff  the 
accounts  ?  the  court  said  to  the  jury  that  the  burden  was  with 
the  plaintiff  to  show  the  assignment^  but  that  it  was  not  neces- 
sary that  the  assignment  should  be  in  writins: ;  and  the  instruc- 
tion is  said  to  be  error  because  of  section  1923,  Code  1873,  that 
**no  sale  or  mortgage  of  personal  property,  where  the  vendor 
or  mortgagor  retains  actual  possession  thereof,  is  valid  against 
existing  creditors  or  subsequent  purchasers,  without  notice, 
unless  a  written  instrument  conveying  the  same  is  executed, 
ackowledged  like  conveyances  of  real  estate,  and  filed  for 
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record  with  the  recorder  of  the  county  where  the  holder  of  the 

property  resides."    The  specific  property  of  which  possession 

is  sought  is  the  books  stating  the  account.     The  jury 

1  found  that  they  were  assigned  and  turned  over  to  the 
plaintiff,  so  that  there  was  not  only  a  sale,  but  there 

was  a  delivery  of  the  possession.  After  such  possession  was 
taken,  Olsen,  at  the  instance  of  Mr.  Benjamin,  who  was  it 
partner  of  Preston,  took  the  books  to  post  them  for  the  accom- 
modation of  the  assignee,  and  while  he  had  them  for  that  pur- 
pose he  assigned  them  to  the  defendant,  Peterson,  who  is  his 
father-in-law.  The  books  were  in  plaintiff's  possession  some 
days,  so  that  the  validity  of  the  assignment  was  fixed  by  the 
actual  possession  being  in  plaintiff.  The  fact  that  the  assignor 
afterwards  had  possession,  to  post  the  books  for  the  plaintiff, 
does  not  change  the  conclusion.  The  cmly  question  we  consider 
is  the  validity  of  the  assignment,  it  not  being  in  writing.  No 
claim  is  made  because  of  the  manner  of  holding  possession ; 
that  is  whether  it  was  such  as  to  impart  notice  to  persons  deal- 
ing with  reference  to  the  property.  See  Deere  v.  Needles,  65 
Iowa,  101.  By  the  terms  of  the  stipulation,  the  jury  was 
limited  to  the  fact  of  an  assignment  and  turning  over  the  prop- 
erty. The  fact  of  whether  the  treatment  of  the  pi-operty,  after 
it  was  turned  over,  was  such  as  to  change  the  rule,  was  not  a 
matter  of  inquiry  on  the  trial,  and  is  not  involved  here.  The 
instruction  was  not  erroneous. 

III.     The  point  is  made  in  argument  that  it  does  not 

appear  that  plaintiff  had  authority  to  take  the  assignment  to 

secure  the  claims  held  for  collection.     It  is  suflScient  to  say 

that  it  does  not  appear  that  such  a  question  was  con- 

2  sidered  or  determined  on  the  trial  below.     The  case 
seems  to  have  been  tried  on  the  assumption  that  there 

was  such  authority,  or,  at  least,  without  its  being  questioned. 
The  petition  is  entirely  silent  as  to  such  authority,  and  its  suffi- 
ciency is  in  no  way  brought  in  question.  The  question  cannot 
be,  for  the  first  time,  presented  in  this  court.  The  rule  is 
familiar.  We  find  no  error  in  the  record,  and  the  judgment 
will  stand  affirmed. 
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Bastard  as  Heir:    kecognition  by  father.    Under  Code,  1873,  sec-  

tion  2460,  entitling  illegitimates  to  inherit  from  the  father  where 

1  he  has  openly  and  notoriously  recognized  them  as  his  children,  it 
is  immaterial  that  such  recognition  was  in  a  state  which  did  not 
permit  bastards  to  inherit  from  the  father. 

Evidence  of  recognition.  Deceased  waited  on  his  father's  house- 
keeper, and  escorted  her  to  various  entertainments,  and  after  the 
birth  of  her  child  visited  her  many  times  and  spoke  of  it  as  his 
son,  and  gave  her  money  to  buy  it  clothing.  Bastardy  proceed- 
ings were  instituted  against  him,  to  the  common  knowledge  of  the 
community,  under  which  she  received  aid  until  she  died.  Two 
witnesses  testitled  that  he  generally  recognized  the  son  as  his, 
which  fact  was  generally  known  in  the  neighborhood.    There  was 

2  evidence  that  while  deceased  lived  in  New  Jersey,  where  the  child 
was  born,  he  generally  called  and  treated  it  as  his  son, and  several 
years  before  his  death  returned  from  Iowa  to  New  Jersey  on  a 
visit,  and  inquired  after  him,  and  spoke  of  him  as  his  son  and 
.called  him  such  openly  and  before  many  people.  In  Iowa  deceased 
spoke  to  several  people  of  having  an  illegitimate  son  in  New  Jer- 
sey, describing  him,  and  up  to  his  death  spoke  of  him  as  a  rela- 
tive, sometimes  as  a  nephew  and  sometimes  as  a  son  Held,  that  - 
there  was  such  general  and  notorious  recognition  of  him  as  his 
son  as  would  entitle  him,  under  Code,  187:^,  section  2466,  to  inherit 
from  his  father. 

Appeal  from  Howard  District  Court, — ^Hon.  A.  N.  Hobson^ 

Judge. 

Saturday^  January  21,  1899. 

This  proceeding  is  to  establish  plaintiff's  right  as  an 
illegitimate  son  to  inherit  the  property,  real  and  personal,  of 
one  Peter  Van  Horn,  who  died  intestate  in  Howard  county, 
Iowa,  in  August  of  the  year  1895.  The  deceased  was  never 
married,  and  the  defendants  are  his  brothers  and  sisters.  In 
answer  to  plaintiff's  claim  defendants  made  a  general  denial. 
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and  further  pleaded  that  at  the  time  of  plaintiff's  birth,  and 
for  many  years  thereafter,  both  he  and  his  putative  father 
were  residents  of  the  state  of  New  Jersey,  and  that  by  the 
laws  of  that  state  in  force  prior  to  and  since  1854  there  was 
no  provision  whereby  an  illegitimate  child  may  inherit  from 
his  father.  Plaintiff's  demurrer  to  this  affirmative  plea  was 
sustained,  and  the  cause  was  tried  on  the  issue  tendered  by 
the  general  denial,  resulting  in  a  decree  for  plaintiff,  and 
defeudants  appeal. — Affirmed. 

H,  L.  Spaulding  and  John  McCook  for  appellants. 
H.  T.  &  C.  W.  Feed  for  appellee. 

Deemer,  J. — Appellee  was  born  in  the  state  of  New 
Jersey  in  January  of  the  year  1854.  His  mother  was  Sarah 
Ann  Scales.  She  died  in  the  year  1859,  at  the  age  of  31. 
About  the  year  1857  Peter  Van  Horn,  deceased,  moved  to 
Howard  county,  where  he  resided  most  of  the  time  until  his 
death.  As  we  have  said,  he  was  immarried,  and  the  defend- 
ants are  his  brothers  and  sisters,  who  claim  his  property  by 
right  of  inheritanca  Appellee  claims  that  Peter  Van  Horn 
was  his  father,  and  that  the  deceased  rec4^nized  him  as  his  son 
while  both  lived  in  the  state  of  New  Jersey,  both  orally  and  in 
writing,  and  that  he  is  entitled  to  inherit  as  such.  At  common 
law  bastards  could  not  inherit  from  either  parent.  They  were 
regarded  as  nullius  filius,  or  fiUus  populi.  This  rule  has  been 
changed  by  statute  in  this  state,  which  provides  that  "they 
[ill^itimate  children]  shall  inherit  from  the  father  whenever 
the  paternity  is  proven  during  the  life  of  the  father,  or  they 
have  been  recognized  by  him  as  his  children,  but  such  recog- 
nization  must  have  been  general  and  notorious  or  else  in  writ- 
ing." Code  1873,  section  2466.  They  may  always  inherit 
from  the  mother.  Code  1873,  section  2465.  These  statutes 
were  enacted  prior  to  the  year  1851,  as  they  are  found  in  the 
Code  of  that  year  as  sections  1415  and  1416.  They  were  in 
force  at  the  time  of  the  plaintiff's  birth,  and  he  is  entitled  to 
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the  benefit  thereof,  provided  he  has  shown  that  the  deceased 
father  generally  and  notoriously  recognized  him  as  his  child 
or  made  such  recognition  in  writing. 

At  the  threshold  of  the  case  we  are  met  with  the  proposi- 
tion that  the  court  erroneously  sustained  plaintiff's  demurrer 
to  that  part  of  the  answer  pleading  the  affirmative  defense,  and 
this  same  proposition  is  made  the  basis  of  objections  to 
1  some  of  the  evidence  adduced.     It  is  said  that  recog- 

nition of  plaintiff  by  the  deceased  in  the  state  of  New 
Jersey,  which  state  has  no  statute  allowing  an  illegitimate  to 
inherit,  does  not  give  plaintiff  the  right  of  succession;  and 
several  cases  are  cited  in  sup|X)rt  of  the  contention.  Xone  of 
them,  however,  seem  to  be  exactly  in  point.  The  case  of  Crane 
V,  Crane,  31  Iowa,  296,  sheds  no  light  on  the  question.  In  re 
Sunderland's  Estate,  60  Iowa,  732  involved  the  construction 
of  section  2454,  of  the  Code  of  1873,  which  provides  that  the 
heirs  of  an  intestate's  deceased  child  mav  inherit  in  the  same 
manner  as  though  the  child  had  outlived  its  parents.  The 
question  there  determined  was  whether  or  not  a  child  adopted 
under  the  laws  of  the  state  of  Louisiana  was  such  an  one  as 
the  statute  contemplated.  A  majority  of  the  court  held  it  was 
not.  Hartinger  v.  F erring,  24  Fed.  Rep.  15,  simply  holds 
that  sections  1415  and  1416  of  the  Code  of  1851  are  not  retro- 
active. Smith  V,  Derr's  Admr^s,  34  Pa.  St.  126,  holds  that  a 
decree  of  a  foreign  state  legitimatizing  an  illegitimate  child 
was  not  binding  upon  the  courts  of  Pennsylvania  in  determin- 
ing the  right  of  succession  or  descent  of  real  property  sit- 
uated in  that  state.  In  Blythe  v.  Ay  res,  96  Cal.  532  (31 
Pac.  Rep.  915),  Garoutte,  J.,  writes  an  able  opinion  covering 
the  entire  groimd,  and  he  concludes  that  statutes  similar  to 
the  one  upon  which  plaintiff  relies  are  statutes  of  descent,  and 
that  the  domicile  or  status  of  the  child  and  the  extraterritorial 
operation  of  state  laws  are  wholly  immaterial  matters.  And 
this,  it  seems  to  us,  is  the  correct  doctrine.  It  is  written  on  the 
hornbook  of  the  law  that,  as  a  general  rule,  the  succession  of 
personal  property  is  regulated  and  governed  by  the  law  of  the 
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owner's  domicile,  while  that  of  real  property  is  governed  by 
the  law  of  the  place  where  it  is  situated.  3  Washburn  Real 
Property  (3d  ed.),  p.  16,  section  32,  and  cases  cited;  Tied- 
man  Real  Property,  section  664.  The  statute  under  consider- 
ation is  undoubtedly  a  statute  of  descent,  and  must,  like  other 
statutes  in  derogation  of  the  common  law,  be  liberally  con- 
strued, with  a  view  to  promote  its  objects  and  assist  the  parties 
in  obtaining  justice.  Code  1873,  section  2528.  It  is  quite 
immaterial,  then,  where  the  acts  of  recognition  relied  upon 
occurred ;  for,  if  plaintiff  brings  himself  ^vithin  the  terms  of 
the  statute,  he  is  the  legal  heir  of  the  deceased,  and  entitled  to 
inherit.  Such  seems  to  be  the  conclusion  arrived  at  bv  the 
supreme  court  of  the  United  St4ites  in  Investment  Co.  v,  Cald- 
well 152  U.  S.  65  (14  Sup.  Ct.  Rep.  504).  See,  also,  Cald- 
well V.  Miller,  44  Kan.  Sup.  12  (23  Pac  Rep.  946)  ;  Harvey 
i\  Ball  32  Ind.  98 ;  Millet^  r.  Miller,  91  N.  Y.  315.  It  may 
be  that  the  plaintiff's  status  is  to  be  determined  by  the  law  of 
his  mother's  domicile,  or,  in  the  event  of  her  death,  by  that 
of  his  own,  or  of  his  father's ;  but  with  that  question  we  have 
nothing  to  do.  The  sole  inquiry  here  is,  is  he  entitled  to 
inherit  the  real  estate  and  personal  property  situated  in  this 
state,  under  the  facts  presented  in  evidence  ?  Our  con- 
clusion is  that  the  laws  of  Xew  Jersev  are  whollv  immaterial 
to  this  inquire',  and  that  the  trial  court  was  right  in  sustaining 
plaintiff's  demurrer.  What,  then,  must  plaintiff  do  in  order 
to  establish  his  heirship  ?  This  query  is  answered  by  turning 
to  the  statute,  which  says,  in  substance,  that  paternity  must  be 
proven  during  the  lifetime  of  the  father,  or  that  the  father  must 
^  have  recognized  him  as  his  child, either  in  writing  or  generally 
and  notoriously.  In  construing  this  statute  we  have  held  that 
this  recognition  need  not  be  made  in  the  shape  of  a  formal 
avowal,  but  may  be  sufficiently  established  by  letters  and  cor- 
respondence. See  Crane  v.  Crane,  supra.  And  we  have  also 
said,  in  construing  the  words  "general  and  notorious,"  as  used 
in  this  statute,  that  "general"  is  not  equivalent  to  universal, 
and  that  "general"  means  extensive,  though  not  imiversal; 
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that  "notorious'^  is  synonomous  with  open,  and  should  be 
construed  with  reference  to  the  circumstances  and  surround- 
ings of  the  parties. 

With  the  rules  of  law  thus  settled,  we  now  turn  to  the 
evidence,  and,  without  setting  it  out  in  detail,  state  our  con* 
elusions  therefrom  as  follows :    Plaintiff's  mother  lived  with 

the  father  of  the  deceased  as  his  housekeener  during 
2  the  summer  and  fall  of  1853.    Deceased,  who  was  then 

a  young  man,  waited  upon  her  and  escorted  her  to  vari- 
ous entertainments.  After  the  birth  of  plaintiff,  deceased 
visited  the  mother  many  times,  and  spoke  of  the  child  as  his 
son.  He  also  gave  the  mother  money  with  which  to  purchase 
clothing  for  it.  It  also  appears  that  bastardy  proceedings  were 
instituted  in  the  state  of  New  Jersey  against  the  deceased, 
and  .that  under  these  proceedings  the  mother  received  aid  for 
the  support  of  the  child  until  she  died.  One  of  the  defendants 
made  affidavit  in  which  she  stated  that  deceased  generally 
recognized  plaintiff  as  his  son,  and  that  such  fact  was  gener- 
ally known  in  the  neighborhood.  Another  sister,  who  is  also  a 
defendant,  made  a  similar  affidavit.  Other  witnesses  testify 
that  while  deceased  lived  in  Xew  Jersey  he  generally  called 
and  treated  plaintiff  as  his  son,  and  that  he  was  generally  so 
recognized  in  the  community.  In  the  year  1888  the  deceased 
returned  to  Xew  Jersey  on  a  visit,  and  while  there  inquired 
after  plaintiff,  spoke  of  him  as  his  son,  and  called  him  such 
openly  and  in  the  presence  of  many  people.  A  great  num- 
ber of  witnesses  testify  to  having  heard  of  the  bastardy  pro 
ceedings,  and  say,  in  effect,  that  this  was  common  knowledge 
of  the  community.  Soon  after  coming  to  Iowa,  the  deceased 
spoke  to  several  people  about  having  an  illegitimate  son  in 
Xew  Jersey,  and  so  described  him  as  to  leave  no  doubt  that  he 
referred  to  plaintiff.  As  late  as  the  year  1895  the  deceased 
spoke  of  plaintiff  as  his  son  to  his  neighbors  in  Iowa.  From 
about  the  year  1876  until  1885  or  1886,  deceased  was  in  the 
insane  hospital  at  Independence.  During  the  latter  years  of 
his  life,  deceased  introduced  plaintiff  as  a  relative,  sometimes 
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as  a  nephew  and  sometimes  as  a  son.  There  are  many  other 
acts  of  recognition  and  notoriety,  which  nead  not  be  referred 
to,  as  we  have  said  enough  to  show  the  general  tenor  of  plain- 
tiff's evidence.  Defendants  introduced  evidence  tending  to 
show  that  deceased  denied  that  plaintiff  was  his  son,  and  also 
to  the  effect  that  it  was  not  a  notorious  fact  in  the  community 
in  which  he  lived.  While  giving  full  force  to  the  evidence,  it 
seems  to  us  that  there  can  be  no  doubt  that  plaintiff  is  the  son 
of  Peter  Van  Horn,  and  that  deceased's  recognition  of  him 
as  such  was  general  and  notorious  within  the  meaning  here- 
tofore given  those  terms  by  this  court.  We  have  gone  over  the 
entire  record  with  care,  and  have  many  times  resorted  to  the 
transcript;  and,  without  further  extending  this  opinion,  it  is 
sufficient  to  say  that,  disregarding  all  improper  and  irrelevant 
evidence,  of  which  there  was  much,  we  still  think  that  plain- 
tiff has  brought  himself  within  the  letter  of  the  statutes  and 
is  entitled  to  inherit.  The  decree  of  the  district  court  is 
therefore  affirmed. 


Joseph  Schlitz  Brewing  Company,  Appellant,  v.  J.  H. 

Barlow,  Sheriff. 

Agency;  evidknck  of.  A  newspaper  publication,  wherein  one 
advertises  himself  to  be  the  agent  of  another,  is  inadmissible  to 
prove  agency,  unless  it  appears  that  the  alleged  principal  caused 
or  knew  of  such  publication. 

Appeal  from  Keokuk  District  Court. — Hon.  Ben.  McCoy, 

Judge. 

Monday,  January  23,  1899. 

Martz  &  Meier,  as  a  firm,  was  engaged  in  the  sale  of 
intoxicating  liquor  at  Hedrick,  Iowa.  The  firm  of  W.V.  Sil- 
vers &  Co.  was  engae^ed  in  the  sale  of  beer  at  Ottumwa,  Iowa, 
the  beer  being  that  manufactured  bv  the  plaintiff  firm,  and 
furnished  the  beer  sold  by  Martz  &  Meier.     The  plaintiff 
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owned  a  set  of  bar  fixtures  at  Eldon,  Iowa,  and  Silvers  &  Co. 
loaned  the  set  to  Martz  &  Meier,  and  it  was  used  in  the  saloon 
at  Hedrick.  Injunction  proceedings  were  commenced  against 
Martz  &  Meier  to  restrain  them  from  selling,  and  when  it 
appeared  that  the  petition  of  consent,  under  which  their  per- 
mit issued,  was  not  sufficient,  a  decree  was  entered  against 
them  by  consent.  Under  an  execution  issued  on  the  judg- 
ment, the  defendant  sheriff  seized  the  fixtures  in  question, 
and,  after  notice  of  plaintiff's  ownership,  sold  them  to  one  L. 
B.  Cremer,  who  owned  the  building  in  which  the  saloon  was 
kept,  and  was  a  party  defendant  in  the  injunction  proceeding* 
This  action  is  to  recover  from  the  sheriff  the  value  of  the 
fixtures,  alleging  that  he  wrongfully  took,  sold,  and  appropri- 
ated the  same.  The  answer  is  a  denial,  and  also  represents 
that  plaintiff,  as  a  corporation  in  the  state  of  Wiscx>nsin,  with 
a  view  to  aid  Martz  &  Meier  to  sell  liquors  in  Iowa  in  viola- 
tion of  law,  furnished  to  them  the  fixtures  in  question, 
and  that  they  were  so  used,  and  the  answer  set  up  the  decree 
in  the  injunction  suit.  There  w^as  a  denial  of  the  averments 
of  the  answer,  and  the  cause  was  tried  to  a  jur^-,  that  found 
for  defendant,  and  from  a  judgment  thereon  the  plaintiff 
appealed. — Reversed. 

Jaqnes  &  Jaques  and  C,  11,  Mackey  for  appellant. 
Woodin  (£'  Son  and  Hamilton  &  Donaliue  for  appellee. 

Granger,  J. — There  is  no  controversy  but  that  the  plain- 
tiff owned  the  fixtures  in  question  when  they  were  loaned  to 
Martz  &  Meier.  As  the  loan  was  made  by  Silvers  &  Co.,  it 
became  necessary  to  show  that  the  company  had  authority  so 
to  do,  and  there  was  an  effort  to  do  so  by  showing  that  Silvers 
&  Co.  was  the  agent  of  the  plaintiff.  The  court,  by  an  instruc- 
tion, made  the  defense  rest  on  the  facts  that  Silvers  &  Co. 
was  the  agent  of  plaintiff,  knew  that  Martz  &  Meier 
was  using  the  property  in  violation  of  law.  In  the 
Sigoumey  Couri-er,  a  newpaper,  was  published,  Decem- 
ber  17,    1896,   the   following:       "W.    V.    Sifvers   &  Vo., 
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dealers  in  wines  an  liquors.  Agents  for  Jos.  Schlitz' 
Milwaukee  beer.  Office  309  East  Main  street,  Ottumwa, 
Iowa.  Send  for  prices."  This  was  permitted  in  evidence, 
against  objections,  to  prove  the  agency  of  Silvers  &  Co.  It  in 
no  way  appears  that  plaintiff  caused  or  knew  of  such  publica- 
tion. It  was  error  to  admit  it  in  evidenca  If  it  be  conceded 
that  it  was  published  by  authority  of  Silvers  &  Co.,  it  could 
be  no  better  as  evidence  than  if  it  was  a  statement  by  Silvers 
&  Co.  that  it  was  such  agent,  and  such  a  statement  would  not 
be  permissible,  under  the  rule  that  an  agent's  declarations  are 
not  admissible  to  show  the  fact  of  his  agency.  Clanton  v. 
Railway  Co.,  67  Iowa,  350;  Bigler  v.  Toy,  68  Iowa,  687. 
The  rule  is  elementary.  A  citation  by  appellee  leads  us  to 
think  there  is  a  failure  to  make  the  distinction  between  estab- 
lishing an  agency  by  proving  declarations  of  agent  and  by 
the  testimony  of  the  agent.  While  an  agent  may  be  a  witness 
to  prove  his  agency,  his  declarations  are  not  competent  for 
that  purpose.  In  Hail  v.  Manufacturing  Co,,  30  Iowa,  215, 
the  agency  was  shown  by  the  testimony  of  the  agents  Besides, 
it  may  be  said  that  there  is  no  evidence  whatever  of  the 
agency  of  Silvers  &  Co.  at  the  time  the  fixtures  were  loaned. 
There  is  some  evidence  that  a  member  of  the  firm  was  an  agent 
for  plaintiff  after  Martz  &  Meier  had  ceased  to  use  the 
fixtures.  With  such  a  state  of  the  record,  under  the  instruo 
tions  given,  there  should  have  been  a  verdict  for  plaintiff. — 
Kevebsed. 
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William  Brownfield,  Appellant,  v.  Chicago,  Rock  Island 

&  Pacific  Railway  Company. 

Master  and  Serymit:    negligkngb:    Burden  of  proof    In  an  action 
by  a  seryant  to  recover  for  personal  injuries,  tlie  burden  is  on  the 

1  servant  to  prove  the  negligence  which  was  the  proximate  cause 
of  his  injury. 

Same.    Bes  ipsa  loquitur  dops  not  apply  to  injuries  received  by  a  loco- 

2  motive  fireman  riding  on  an  engine  which  was  derailed  because 
of  a  broken  axle. 
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Jury  question.    The  question  whether  a  locomotive  fireman  was  jus 
tified  in  remaining  on  the  engine  because  the  engineer,  after  hav- 
ing his  attention  called  to  certain  peculiar  and  unusual  actions  of 
8    the  engine  in  running  over  the  track,  continued  on  his  run,  with- 
out giving  the  matter  any  serious  attention,  is  for  the  jury. 

Same.  The  question  whether  a  locomotive  fireman,  in  the  exercise  of 
ordinary  care,  should  have  appreciated  the  peril  of  remaining  on 
the  engine  after  it  began  to  act  in  a  strange  and  unusual  manner 

4  in  running  on  the  track,  the  cause  of  which  was  unknown  to  him. 
is  for  the  jury. 

Same.    '1  he  question  whether  the  derailment  of  a  train  was  due  to  a 

5  broken  axle  of  the  engine,  is  for  the  jury. 

Expert  i  ejjtimony.  In  an  action  by  a  locomotive  fireman  to  recover 
for  injuries  received  through  the  derailing  of  his  engine,  which 

6  had  a  broken  axle,  expert  testimony  whether  a  broken  axle  might 
derail  an  engine  is  admissible. 

Same.     Expert   testimony  whether  certain   peculiar  and    unusual 

7  actions  on  the  engine,  to  which  the  engineer's  attention  had  been 
called  before  the  accident,  indicated  a  broken  axle,  is  likewise 
admissible. 

Appeal   from    Washington   District    Court, — ITox.    A.    R. 

Dewey,  Judge. 

Monday,  January  23,  1899. 

Action  to  recover  damages  for  injuries  caused  by  the 
alleged  negligence  of  defendant.  At  the  close  of  the  evidence 
for  plaintiff,  under  the  court's  instruction,  the  jury  returned  a 
verdict  for  defendant.  From  a  judgment  thereon  plaintiff 
appeals. — Re  versed. 

M,  A.  McCoid  and  /.  F.  Henderson  for  appellant. 
Carroll  Wright  and  Scofield  &  Scofield  for  appellee. 

Waterman,  J. — Plaintiff  was  in  the  employ  of  defend- 
ant as  a  locomotive  fireman,  and  had  so  been  at  different  times 
for  a  nimaber  of  years  prior  to  his  injury.  At  the  time  com- 
plained of,  he  was  engaged  on  his  engine,  whidi  was  hauling  a 
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freight  train  from  Rock  Island,  111.,  over  defendant's  road,  to 
Eldon,  Iowa.  The  engineer  had  an  order,  on  leaving  Wash- 
ington, which  was  an  intermediate  station,  to  run  at  a  speed  of 
thirty-five  miles  an  hour  to  Brighton,  thirteen  miles  west 
Plaintiff  knew  of  this  order.  Some  little  time  after  leaving 
Washington,  plaintiff  noticed  that  something  was  wrong  with 

the  engine.  As  he  says,  ^''it  was  jerking  backward  and 
1  forward  in  a  strange  way.    It  was  jerking  and  twists 

ing  around,  and  riding  rough.  *  *  ^  It  waa 
knocking,  hitting,  or  kicking,  or  something  of  that  kind. 
*  *  *  I  hadn't  seen  her  act  that  way  before,  nor  anything 
like  it."  Plaintiff  says  that  he  thought  this  might  have  been 
caused  by  the  slack  wedge,  between  the  engine  and  the  tender, 
being  out.  He  examined,  and  found  this  was  not  the 
cause.  After  this,  a  stop  was  made  at  Verdi,  seven  miles  from 
Washington,  but  no  examination  was  made,  either  by  plaintiff 
or  the  engineer.  After  leaving  this  station,  and  when  at  the 
top  of  what  is  called  ''Verdi  Hill,"  the  strange  action  of  the 
engine  continuing,  plaintiff  asked  the  engineer  "if  he  hadn't 
better  stop  the  engine  before  he  went  down  the  hill,"  to  which 
the  latter  responded,  "Xo ;  when  he  got  to  Brighton,  he  would 
look  the  engine  over."  At  the  foot  of  the  hill  the  engine  left 
the  track,  and,  in  the  general  wreck  that  ensued,  plaintiff  was 
injured.  After  the  accident,  one  of  the  drive  wheels  of  the 
engine  was  found  broken  from  its  axle,  and  lying  beside  the 
track. 

II.  The  amended  i>etition,  upon  which  the  case  was 
tried,  charges  negligence  in  many  particulars :  in  the  construc- 
tion of  the  engine,  the  failure  to  inspect  it,  the  condition  of  the 
track,  the  rate  of  speed,  and  several  other  matters.  The  only 
evidence,  however,  related  to  some  defect  in  the  engine  and  to 
the  conduct  of  the  engineer  in  running  the  train  after  such 
defect  was,  or  should  have  been  known  to  him.  Plaintiff,  to 
make  his  case,  proved  the  facts  substantially  as  we  have  stated 
them,  and  rested.  His  contention  is  that  the  jury  would  have 
been  justified  in  finding,  from  these  facts,  some  one  or  more  of 
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the  many  acts  of  negligence  charged.  Counsel  state  the  rule 
for  which  they  contend  in  these  words :  "In  case  of  an  accident 
to  an  employe,  from  collison,  derailment,  or  latent  defect  in 

machinery,  negligence  is  presumed,  imtil  the  contrary 
2  is  shown."  This  is  the  rule  applied  in  passenger  cases, 

but  we  had  supposed  it  too  well  settled  in  this  state  to 
be  the  subject  of  serious  controversy,  that  in  any  and  all 
cases,  the  burden  is  upon  an  employe  or  servant  to  prove  the 
n^ligence  that  is  the  proximate  cause  of  his  injury.  Baldwin 
V.  Railroad  Co,,  68  Iowa,  37 ;  Case  v.  Railway  Co,y  64  Iowa, 
762 ;  Kuhns  v.  Railway  Co,,  70  Iowa,  565 ;  Haden  v.  Rail- 
road Co.,  99  Iowa,  735.  It  is  true  that  the  happening  of  aa 
accident  to  machinery  may,  under  certain  circumstances^ 
raise  a  presumption  that  the  machinery  was  in  some  way 
defective;  but  this  is  not  enough  to  fix  the  liability  of  the 
master.  It  must  be  further  shown,  in  order  to  hold  him,  that 
he  had  knowledge  of  such  defect,  or  would  have  had  such 
knowledge  if  he  had  exercised  reasonable  care  and  diligence. 
We  may  say,  further,  that  the  doctrine  of  res  ipsa  loquitur, 
for  which  plaintiff  contends,  is  not  confined  wholly  to  cases  ol 
injuries  to  passengers  by  carriers,  but  is  extended  to  cover 
some  other  exceptional  circumstances.  These  are  mentioned, 
in  a  general  way,  in  Case  v.  Railway  Co.,  supra.  Just  what 
facts  will  bring  a  case  within  the  rule  it  is  needless  now  to  dis- 
cuss. It  is  sufficient  to  say  that  the  rule  does  not  apply  in  a 
case  of  this  character.  But  plaintiff  does  not  wholly  rely  upon 
this  rule.  He  claims  that  the  peculiar  action  of  the  engine 
indicated  that  it  was  in  some  way  defective,  and  that  this  fact 
was  known  to  the  engineer,  whose  knowledge  will  be  imputed 
to  defendant  In  response  to  this,  defendant  says  there  is  no 
showing  that  the  defect  in  the  engine,  whatever  it  was,  caused 
the  accident  This  leads  us  to  a  consideration  of  certain  evi- 
dence offered  by  plaintiff,  and  which  was  ruled  out  by  the 
court 

III.     Plaintiff  called  three  expert  witnesses,  to  whom 
questions  were  propounded,  which  were  objected  to  by  defend- 
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ant.    Practically,  all  of  these  objections  were  sustained.  With- 
out going  into  details,  we  will   say   that,   in  some 
5  instances,  these  rulings  were  correct ;  but,  in  so  far  as 

the  questions  sought  to  elicit  an  opinion  as  to  whether 
tlie  peculiar  action  of  the  engine  indicated  a  broken  axle,  and 
whether  a  broken  axle  might  have  derailed  the  train,  we  think 
the  testimony  should  have  been  received.  Presumptively,  this 
*  evidence,  if  taken,  would  have  been  favorable  to  plaintiff. 
'The  case  would  then  have  stood  thus:  There  was  evidence 
¥rom  which  the  jury  could  have  found  that  the  axle  of  the 
engine  was  broken  before  the  train  reached  Verdi ;  that  the 
engineer  knew,  or  should  have  known,  the  fact,  or,  at  least, 
that  he  knew  or  should  have  known  that  it  was  dangerous  to 
proceed,  with  the  engine  acting  as  it  did.  So,  too,  it  was  par- 
ticularly the  province  of  the  jury  to  say  whether  the  broken 
axle  was  the  proximate-  cause  of  the  accident.  Ward  v.  Rail- 
way Co,y  97  Iowa,  50;  Laird  v.  Town  of  Otsego,  90  Wis.  25 
(62  N.  W.  Rep.  1042) ;  Potter  v.  Gas,  Co.,  183  Pa.  St  575 
(39Atl.  Rep.  7).  When  a  cause  is  shown  which  might  pro- 
duce an  accident  in  a  certain  way,  and  an  accident  happens  in 
that  manner,  it  is  a  warrantable  presumption,  in  the  absence 
of  showing  of  other  cause,  that  the  one  known  was  the 
operative  agency  in  bringing  about  the  result.  Settle  v.  Rail- 
road  Co.,  127  Mo.  Sup.  336  (30  S.  W.  Rep.  125).  We  think 
the  testimony  mentioned  should  have  been  received,  and  if  it 
proved  favorable  to  plaintiff,  it  would  have  made  a  case  for 
the  jury. 

IV.     It  is  urged,  however,  as  matter  of  defense,  that 
plaintiff  assumed  all  risk,  and  waived  his  right  to  recover, 
by  remaining  on  the  engine  after  he  knew  or  should  have 
known  the  danger  in  so  doing.    And  it  is  thought  the 
4  facts  disclosed  by  plaintiff  in  making  his  case  sup- 

port this  plea.  Were  we  prepared  to  hold,  under  the 
<3ircum stances  of  this  case,  that  if  plaintiff  knew,  before 
reaching  Verdi,  the  danger  of  remaining  at  his  post  on  the 
engine,  he  should  have  abandoned  the  train  at  that  point,  yet 
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we  would  have  to  say  that,  as  here  presented,  the  issue  of 
waiver  should  have  gone  to  the  jury.  The  engineer  knew  there 
was  some  defect  in  the  engine ;  yet  he  continued  upon  his  run, 
giving  the  matter  no  serious  attention.  Even  if  plaintiff  sus- 
pected danger,  or  feared  grave  consequences,  surely  he  was 
warranted  in  relying,  to  some  extent,  upon  the  superior  knowl- 
edge of  the  engineer.  How  far  this  would  operate  as  an  excuse 
for  his  conduct  in  remaining  on  the  engine  was  for  the  jury, 
and  not  the  court,  to  say.  But,  while  the  plaintiff  knew  that 
the  engine  was  acting  strangely,  tlie  evidence  tends  to  show 
that  he  did  not  know  the  cause ;  and  it  does  not  appear  that 
he  thought  there  was  danger  in  continuing  in  the  performance 
of  his  duties.  Whether,  in  the  exercise  of  ordinary  care,  he 
should  have  appreciated  his  peril,  was  a  conclusion  to  be 
drawn  by  the  jury  from  all  the  evidence  in  the  case.  What  we 
say  here  has  a  bearing  not  only  on  the  plea  of  assumption  of 
risk,  but  also  on  the  issue  of  contributory  negligence. 

V.     The  result  we  reach  renders  it  unnecessarv  for  us  to 

4' 

pass  upon  the  correctness  of  the  trial  court's  ruling  in  per- 
mitting defendant,  at  the  close  of  plaintiff's  case,  to  file  an 
amendment  setting  up  the  assumption  of  risk  by  plaintiff. 
We  find  no  serious  errors  in  the  admission  or  rejection  of  testi- 
mony, other  than  those  mentioned.  For  the  reasons  given, 
the  judgment  will  be  reversed. 


L.  F.  Prouty  et  ah.  Executors,  v.  Mary  E.  Mathesox  et  aL,       

Appellants.  vet    uj 
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Legratees:    adjudication.    Where  a  legatee  asked  that  her  share  in  ^ 

the  decedent's  estate  be  ascertained  and  paid,  and  alleged  that  no 
deductions  for  advancements  should  be  made,  and  the  executors 
asked  that  so  much  of  her  share  as  was  necessary  be  used  to  pay 
1  notes  of  the  decedent  secured  by  mortgage  against  her,  the  valid- 
ity of  the  notes  and  mortgage  was  fairly  presented  for  determina- 
tion without  her  objection,  and  the  judgment  was  res  judicata 
against  her  in  a  subsequent  forec>osure  of  the  mortgage. 
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Foreclosure:  probate  jurisdiction.  Under  Code,  1873,  Sections 
2312,  2379,  2408,  et  stq.^  as  amended,  giving  the  district  court  juris- 
diction to  settle  estates  and  to  determine  the  validity  of  claims 
against  them,  it  had  jurisdiction  to  determine  the  validity  of 
mortgages  held  by  the  decedent  against  legatees,  though  it  could 
not  decree  their  foreclosure. 

Appeal  from  Pottaivattamie  District  Court, — Hon.  N.  W. 

Macy,  Judge. 

Monday,  January  23,  1899. 

Action  in  equity  to  recover  the  amount  alleged  to  be  due 
on  certain  promissory  notes,  and  to  foreclose  mortgages  exe- 
cuted to  secure  their  payment.  The  defendants  pleaded  sev- 
eral defenses.  There  was  a  hearing  on  the  merits,  and  a 
decree  in  favor  of  the  plaintiffs.  The  defendants  appeal. — 
Affirmed, 

A,  W,  Askwith  for  appellants. 
N,  M,  Piisey  for  appellees. 

Robinson,  C.  J. — The  plaintiffs  are  executors  of  tho 
estate  of  William  Garner,  deceased,  and  the  defendant  Mary 
E.  Matheson  is  one  of  his  daughters,  and  the  defendant  Henry 
C.  Matheson  is  her  husband.  On  the  first  day  of  June,  1885, 
the  defendants  made  to  the  order  of  W.  B.  Somers  their  prom- 
issorv  note  for  the  sum  of  two  thousand  five  himdred  dollars, 
payable  five  years  after  its  date,  and  a  trust  deed  on  one  hun- 
dred and  ninety  and  one-half  acres  of  land  owned  by  Mrs. 
Matheson,  to  secure  its  payment.  On  the  same  day  the 
defendants  executed  to  J.  W.  Squire,  trustee,  their  two  mort- 
gage notes,  each  of  which  was  for  the  sum  of  one  hundred  and 
eighty-seven  dollars  and  fifty  cents,  one  payable  May  1,  1886, 
and  the  other  one  year  later.  Squire  was  also  the  trustee 
named  in  the  trust  deed.  In  September,  1887,  the  payee  of 
the  notes  and  the  trustee  duly  transferred  to  Gamer  the  three 
notes,  and  the  mortgages  given  to  secure  their  payment,  and 
an  assignment  of  the  trust  deed  was  recorded  on  the  twenty- 
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ninth  day  of  the  same  month.  In  March,  1892,  Gamer  died 
testate.  By  his  will  he  made  provisions  for  his  wife,  a  sister, 
and  several  children,  including  Mrs.  Matheson.  Her  share 
was  given  to  her  to  be  used  during  her  natural  life,  and  at  her 
death  it  was  to  go  to  her  children.  The  will  also  contained 
the  following:  "I  also  direct  my  administrators  hereinafter 
mentioned  not  to  render  any  widows  or  orphan  children  or  dis- 
abled persons  homeless  in  settling  up  my  estate."  The  plain- 
tiffs seek  to  recover  the  amount  due  on  the  notes  described, 
and  to  foreclose  the  mortgages  given  to  secure  their  payment. 
The  defendants  admit  the  making  of  the  notes  and  the  execu- 
tion of  the  mortgages,  and  aver  that  the  decedent  did  not 
purchase  the  notes  and  mortgages,  but  paid  them,  and  at  the 
.  time  intended  that  the  payment  should  be  a  gift  to  Mrs. 
Matheson,  which  she  at  the  time  accepted.  The  defendants 
further  allege  that  Mrs.  Matheson  is  a  disabled  person,  and 
that  the  foreclosure  of  the  mortgages  would  render  her  home- 
less, and  is  therefore  forbidden  by  the  terms  of  the  will.  The 
district  court  found  and  adjudged  that  the  notes  and  mort- 
gages were  valid  obligations  of  the  defendants,  but  that  it  was 
the  intention  of  the  testator  not  to  charge  Mrs.  Matheson  with 
interest,  and  rendered  a  decree  in  favor  of  the  plaintiffs  for 
two  thousand  eight  hundred  and  seventy-five  dollars,  and 
foreclosing  the  mortgages,  but  provided  that  execution  should 
not  issue  until  the  further  order  of  the  court;  that  Mrs. 
Matheson  might  apply  to  the  probate  court  for  an  order  per- 
mitting her  to  apply  on  the  judgment  that  part  of  the  estate  of 
the  decedent  to  which  she  was  entitled. 

I.  In  reply  to  the  answer,  the  plaintiff's  pleaded  a 
former  adjudication.  It  appears  that  in  November,  1892, 
Mrs.  Matheson  filed,  in  the  probate  court  having  jurisdiction 
of  the  settlement  of  the  estate  of  the  decedent,  a  petition  in 

which  she  claimed  to  be  entitled  to  one-eleventh  of  his 
1  estate ;  that  the  provision  of  the  will  which  referred  to 

her  share  was  void  for  uncertainty ;  and  that  the  execu- 
tors claimed  that  she  was  not  entitled  to  her  full  share,  on  the 
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ground  that  the  testator  had  made  advancements  to  her.  But 
the  petition  averred  that  the  will  expressly  gave  to  the  peti- 
tioner a  full  share,  equal  to  that  of  the  other  heirs,  without 
any  deduction  therefrom,  and  asked  that  the  executors  be 
directed  to  pay  her  one-eleventh  of  the  estate.  The  executors 
filed  an  answer  to  the  petition,  in  which  they  alleged  the 
giving  of  the  notes  and  mortgages  involved  in  this  action,  and 
that  ifrs.  Matheson  was  indebted  to  the  estate  for  the  amount 
thereof.  Thev  asked  that  the  will  be  sustained  so  far  as  it 
concerned  the  rights  of  Mrs.  Matheson,  and,  if  she  was  found  to 
be  entitled  to  participate  in  the  distribution  of  the  moneys  and 
effects  of  the  estate,  that  the  executors  be  authorized  to  apply 
her  share,  so  far  as  necessary,  to  the  payment  of  the  notes.  The 
probate  court  found  and  adjudged  that  the  notes  and  mort- 
gages were  duly  assigned  to  the  decedent  in  September,  1887 ; 
that  at  the  time  of  his  death  he  held  them  as  a  claim  against 
Mrs.  Matheson  and  her  husband ;  that  they  were  not  advance- 
ments, but  were  assets  of  the  estate.  The  executors  were 
ordered  to' collect  the  notes,  and,  if  not  paid,  to  institute  fore- 
closure procee<lings  to  enforce  payment.     That  adjudication 

was  not  excepted  to,  and  appears  to  have  been  final. 
2  It  is  insiste<l  by  the  appellant  that  the  probate  court 

lacked  jurisdiction  to  render  judgment  against  Mrs. 
ilatheson  on  the  notes,  and  to  decree  a  foreclosure  of  the  mort- 
gages; hence  that  there  was  no  valid  adjudication  of  the  mat- 
ters in  controversy  in  this  action, — citing  Goodnow  v.  ^YeUs, 
67  Iowa,  654.  That  case  does  not^  however,  support  the  claim 
of  the  appellants.  It  states  that  the  relief  there  sought  by  one 
of  the  parties  was  the  enforcement  of  a  lien,  which  could  not 
have  been  obtained  in  probate  procee<lings;  but  it  was  also 
said,  in  effect,  that,  as  the  court  in  which  the  proceedings  were 
commenced  had  jurisdiction  of  the  parties  and  the  subject- 
matter  of  the  action  and  could  have  entertained  a  proceeding 
for  the  allowance  of  the  claim,  as  was  done  in  probate  cases, 
an  objection  made  after  the  claim  had  been  adjudicated  was 
too  late ;  that  it  was  simply  the  case  of  the  prosecution  of  an 
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action  by  wrong  proceedings.  See,  also,  Baugh  v,  Barrett,  69 
Iowa,  495.  The  Code  of  1873,  as  amended,  gave  to  the  dis- 
trict court  of  each  county  jurisdiction  of  the  settlement  of  the 
estates  of  decedents,  and  power  to  ascertain  what  personal 
property  belonged  to  such  estates,  and  the  validiy  of  claims 
against  them.  Sections  2312,  2379,  2408,  et  seq:;  Tillman 
i\  Bowman,  ^S  Iowa,  450.  By  her  i>etition  in  probate,  Mrs. 
Matheson  asked  that  her  share  in  the  estate  of  the  decedent  be 
ascertained  and  fixed,  and  alleged  that  no  deductions  for 
advancements  should  be  made..  The  executors  asked  that  the 
notes  and  mortgages  now  in  suit  be  considered,  and,  if  Mrs. 
Matheson  was  found  entitled  to  a  share  of  the  estate,  that  so 
much  of  it  as  was  necessarv'  be  used  to  pay  the  notes.  Under 
the  issue  formed,  the  question  of  the  validity  of  the  notes  and 
mortgages,  as  obligations  of  Mrs.  Matheson  to  the  estate,  was 
fairly  presented  for  determination,  and,  so  far  as  the  record 
shows,  without  objection  on  her  part.  All  the  competent  evi- 
dence upon  which  she  now  relies  to  show  payment  of  the  notes 
as  a  gift  to  her,  and  her  acceptance  of  the  gift,  could  have  been 
offered  in  the  probate  proceedings.  It  was  said  in  Hahn  v,. 
Miller,  68  Iowa,  745,  that  "the  most  infallible  test  ^  ta> 
whether  a  former  judgment  is  a  bar  is  to  inquire  whether  the 
same  evidence  will  maintain  both  the  present  and  the  former 
action."  See,  also.  Hawk  i\  Evans,  76  Iowa,  593.  It  is  well 
settled  that  a  party  cannot  relitigate  in  a  second  action  mat- 
ters which  were  incident  to,  or  involved  and  might  have  been 
litigated  in,  the  first  one.  Keokuk'  Gaslight  &  Coke  Co,,  t. 
City  of  Keokukj  80  Iowa,  137;  Smith  v,  Baldwin,  85  Iowa,. 
570.  Mrs.  Matheson  not  only  asked  that  her  share  in  the 
estate  be  fixed  at  one-eleventh  of  all  of  it,  but  she  asked  that 
the  executors  be  required  to  pay  that  share  to  her.  It  is 
clear  that,  if  she  was  indebted  to  the  estate,  the  amount  of 
such  indebtedness  should  have  been  ascertained,  and  deducted 
from  the  amount  to  which  she  was  entitled.  Although  the 
probate  court  could  not  decree  a  foreclosure  of  the  mortgages,, 
it  had  the  power  to  determine  what  amount  the  executors 
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should  pay  to  Mrs.  Matheson,  and  was  necessarily  required  to 
take  notice  of  her  indebtedness  to  the  estate,  for  the  purpose 
of  protecting  it  against  xmjust  payments.  It  was  certainly 
proper  for  the  probate  court  to  determine  whether  the  notes 
constituted  a  valid  claim  of  the  estate  against  Mrs.  Matheson, 
and  to  order  that  proper  steps  be  taken  to  enforce  the  claim. 
We  conclude  that  the  plea  of  the  former  adjudication  is  sus- 
tained. 

II.  ^Notwithstanding  the  conclusion  already  stated,  we  . 
have  carefully  examined  the  evidence,  and  conclude  therefrom 
that,  if  the  plea  of  a  former  adjudication  be  disregarded,  the 
result  must  be  the  same.  Much  incompetent  evidence  was 
submitted,  but  the  competent  evidence  shows  that  the  decedent 
did  not  intend  to  pay  the  notes  and  satisfy  the  mortgages  by 
his  purchase  of  them,  but  that  he  intended  to  hold  them  as  a 
valid  claim  against  the  defendants,  in  part  to  prevent  the 
giving  of  other  mortgages  upon  the  mortgaged  property,  and 
thus  secure  to  the  daughter  a  home.  He  had  distributed  a 
considerable  amount  of  property  among  his  heirs  prior  to  his 
death,  giving  to  each  an  amount  in  value  substantially  the 
same  as  that  given  to  every  other  one,  and  Mrs.  Matheson  had 
received  her  full  share.  She  appears  to  be  somewhat  disabled 
physically,  but  there  is  no  ground  for  claiming  that  the  fore- 
closure  of  the  mortgages  will  deprive  her  of  her  home.  The 
decree  of  the  district  court  is  fully  sustained  by  the  evidence, 
and  it  is  affirmed. 


^j^-j^^         In  the  JMatter  of  the  Estate  of  C.  L.  Lund,  Mrs.  C. 
'^*  ^-  Lund,    Appellant,    Charles    Morehouse,    Kossuth 

IS    ffl^  County  Bank,  L.  Russ,  and  E.  Burgman,  Appellees. 

Election  by  Widow:  Where  a  widow  cotnmenees  proceediDgs  to 
admeasure  her  distributive  share  within  the  year  from  the  death 
of  her  husband,  allowed  for  filing  claims,  her  occupancy  of  the 
homestead  will  not  constitute  an  election  to  take  the  homestead 
in  lieu  of  her  distributive  share. 
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Samb.  a  widow,  within  three  months  of  her  husband's  death,  in  a 
suit  to  foreclose  a  mortgage  on  her  husband's  property,  filed  an 
answer  alleging  that  forty  acres  then  occupied  by  her,  had  been 
the  homestead  of  her  husband,  and  had  been  occupied  by  her  as 
such,  and  asked  an  order  for  the  sale  of  all  other  mortgaged  prop- 
erty before  selling  the  homestead.  An  agreed  statement  of  facts 
stipulated  that  the  widow,  "since  the  decease  of  her  husband,  and 
since  the  commencement  of  this  suit,  has  elected  to  hold  said 
forty  acres  as  her  homestead."  Held,  that  the  filing  of  the 
answer  and  the  agreement  as  to  the  facts  in  the  foreclosure  suit 
did  not  constitute  an  election  to  take  the  homestead  in  lieu  of  her 
distributive  share. 

Appeal  from  Kossuth  District  Court. — Hon.  W.  B.  Quarton, 

Judge. 

Monday,  Janu.vry  23,  1899. 

This  was  a  proceeding,  under  sections  2443,  2444,  et 
seq.,  of  the  Code  of  1873,  to  set  apart  to  the  widow  of  C.  L. 
Lund,  deceased,  her  distributive  share  of  her  husband's  estate. 
Application  waS  filed  and  notice  given  as  ordered  by  the  court, 
and  E.  Bergman,  Charles  K.  Morehouse,  the  Kossuth  County 
Bank,  and  L.  Russ  appeared,  and  objecteil  to  the  application 
on  the  ground  that  the  widow  had  elected  to  take  the  home- 
stead  in  lieu  of  her  distributive  share.  The  case  was  tried  to 
the  court,  resulting  in  an  order  dismissing  the  application,  and 
Mrs.  C.  L.  Lund  appeals. — Reversed, 

E.  V.  Swetting  and  Carr  &  Parher  for  appellant. 

Clark  &  Cohenour  and  Sullivan  &  McMahon  for  appel- 
lee Morehouse. 

Clarice  £'  Cohenour  for  appellee  Kossuth  County  Bank. 

E,  A.  Morling  for  appellee  Bergman. 

Deemer,  J. — C.  L.  Lund  died  intestate  on  the  second 
day  of  July,  1896,  seized  of  a  large  amount  of  real  estate, 
forty  acres  of  which  was  oc<?upied  by  himself  and  wife  as  a 
homestead.    Ever  since  his  death  his  widow  has  occupied  the 
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homestead.  On  January  27,  1897,  she  filed  her  {x^tition  ask- 
ing that  her  distributive  share  be  set  apart.  Appellees,  who 
are  creditors  of  the  deceased,  objected  to  the  order,  claiming 
that  the  widow  had  elect^ed  to  take  the  homestead  in  lieu  of 
distributive  share.  This  claim  is  based  upon  the  following 
state  of  facts,  additional  to  the  occupancy  of  the  premises  as 
hereinbefore  stated,  to-wit :  Some  time  after  the  death  of 
Lund, — the  exact  date  not  appearing, — one  George  F.  Graves, 
who  held  a  mortgage  upon  his  real  estate,  including  the  home- 
stead, conmienced  suit  to  foreclose  the  same,  making 
Lund's  administrator,  his  widow,  and  heirs,  parties  defend- 
ant. Mrs.  Limd  appeared  to  this  suit,  and  on  the  twenty- 
eighth  day  of  September,  1896,  filed  an  answer,  in 
which  she  pleaded  that  the  forty  acres  then  occupied 
by  her  was  and  had  been  the  homested  of  C  L.  Lund 
since  1891,  and  had  been  occupied  and  used  by  her  as  a 
homestead  during  all  of  that  time ;  and  she  asked  that  an  order 
be  made  that  all  the  other  property  covered  by  the  mortgage 
be  first  exhausted,  before  resorting  to  the  homestead.  That 
case  went  to  trial  on  an  agreed  statement  of  facts,  in  which 
it  was  stated,  '*that  said  Claudia  Lund,  since  the  decease  of  her 
husband,  and  since  the  commencement  of  this  suit,  has  electe<l 
to  hold  said  forty  acres  as  her  homestead,  under  the  laws  of 
Iowa.''  The  trial  court  entered  a  decree  in  that  case  in  which 
it  found  that  the  forty  acres  claimed  by  Mrs.  Lund  was  the 
homestead  of  the  familv,  and  directed  that  said  fortv  acres  be 
sold  last  under  the  execution  issued  to  enforce  the  decree. 

The  primary  right  of  the  widow  is  the  distributive  share, 
and,  unless  she  does  something  which  in  law  amounts  to  an 
election  to  take  the  homestead  in  lieu  thereof,  the  court  will 
award  her  the  distributive  share  provided  by  statute.  Steph- 
ens V.  Hay,  98  Iowa,  37 ;  Pebbles  r.  Bimtimj,  103  Iowa,  489 ; 
Egbert  r.  Egbert,  85  Iowa,  525  ;  Wold  v,  BerlchoUz,  105  Iowa, 
370.  While  continued  occupancy  of  the  homestead,  in  the 
absence  of  an  election  to  take  dower,  will  be  deemed  an  elec- 
tion to  hold  the  homestead,  the  wudow  is  not  required  to  make 
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such  an  election  until  the  question  of  the  indebtedness  of  the 
estate  is  determined,  and  it  is  known  whether  any  portion, 
and,  if  so,  how  much,  of  the  real  property  must  be  sold  for 
debts,  so  that  she  may  know  what  her  distributive  share  would 
amount  to.  And  occupancy  of  the  homestead  during  the  year 
allowed  for  the  filing  of  claims  will  not  be  treated  as  evi- 
dence of  an  election  to  take  the  homestead  in  lieu  of  dis- 
tributive share.  Thomas  v,  Thomas,  73  Iowa,  659.  As  Mrs. 
Lund  commenced  her  action  to  admeasure  her  distributive 
share  within  one  vear  from  the  time  of  the  death  of  her  bus- 
band,  her  occupancy  of  the  homstead  did  not  constitute  an 
election. 

It  is  stoutly  contended,  however,  that  the  filing  of  the 
answer  in  the  Graves  case,  and  the  agreement  as  to  the  facts 
filed  therein,  did  amoimt  to  an  election,  from  which  she  can- 
not recede.  And  this  presents  the  real  question  in  the  case.  It 
is  claimed  by  appellant  that  she  had  the  right  to  plead  the 
homestead  character  of  a  part  of  the  land  covered  by  the 
Graves  mortgage,  and  to  ask  that  it  be  reserved  from  the  sale 
under  execution  until  all  other  property  covered  by  the  mort- 
gage was  exhausted,  whether,  she  took  the  same  as  a  homested 
for  life,  or  had  it  included  in  her  distributive  share,  as  pro- 
vided in  section  2441  of  the  Co^le  of  1873,  and  that  her  plea 
of  homestead  was  not  an  election  to  take  the  life  estate  in  lieu 
of  dower.  This  contention  seems  to  be  sustaineil  bv  the 
authorities.  The  section  of  the  Code  to  which  we  have  just 
referred  provides  that  the  distributive  share  shall  be  so  set 
off  as  to  include  the  ordinary  dwelling  house  given  by  law  to 
the  homestead.  In  a  case  calling  for  a  construction  of  this 
section,  we  held  that  when  the  widow  elects  to  take  her  dis- 
tributive share,  and  such  share  embraces  the  homestead,  she 
does  not  surrender  her  right  to  have  the  property  other  than 
that  set  apart  to  her  first  exhausted  in  payment  of  a  mort- 
gage lien  upon  the  whole  premises.  Yet  further  we  said: 
"She  takes  her  distributive  share  free  from  her  husband's 
debts,  and  it  so  far  retains  its  homestead  character  that  the 
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other  property  included  in  the  mortgage  in  which  she  joined 
must  be  first  exhausted."  See  Wilson  v,  Hardestyj  48  Iowa, 
*  515.  Manifestly  Mrs.  Lund  did  not  make  an  election  to  take 
the  homestead  by  the  filing  of  her  answer  in  the  Graves  Case. 
Did  her  admission  in  the  agreed  statement  of  facts  filed  in 
that  case  amount  to  an  election  ?  The  exact  language  of  that 
admission  is:  ^^It  is  admitted  that  the  following  facts  are 
true,  as  applied  to  this  case  *  *  *;  that  said  Claudia 
Lund,  since  the  decease  of  her  said  husband,  and  since  the 
commencement  of  this  suit,  has  elected  to  hold  said  forty  acres 
as  her  homestead,  under  the  laws  of  Iowa."  It  will  be 
observed  that  the  admission  was  for  the  purpose  of  that  case, 
and  to  the  effect  that  she  had  theretofore  elected  to  hold  the 
forty  acres  as  her  homestead.  Just  how  or  when  the  election 
was  made,  is  not  shown ;  and,  at  most,  it  is  a  bare  statement 
that  such  an  election  had  been  made  at  some  time.  Such  an 
admission  does  not  of  itself  constitute  an  election ;  and,  made 
as  it  was,  for  the  purpose  of  the  foreclosure  case  alone,  it  is 
entitled  to  little  if  any  weight  in  this  proceeding,  where  there 
is  no  evidence  whatever  of  an  election  in  fact.  The  widow 
was  not  called  upon  to  make  an  election  in  that  case,  and  the 
objectors  in  this  case  were  not  parties  to  that ;  hence  there  is 
neither  former  adjudication  nor  estoppel.  To  be  effective,  an 
estoppel  or  adjudication  must  be  mutual  in  its  operation.  We 
are  constrained  to  believe  that  this  bare  statement  should  not 
be  held  to  conclude  the  widow.  In  the  case  of  Darrah  v.  Cun- 
ningham, 72  Iowa,  123,  it  appeared  that  a  husband,  after  the 
death  of  his  wife,  made  a  will  in  which  he  declared  that  he 
had  not  intended  to  take  the  homestead,  but  desired  to  own  and 
possess  one-third  in  value  of  his  wife's  land.  This  will  also 
directed  the  executors  to  sell  his  one-third  interest  in  the 
lands.  The  husband  also  said  repeatedly  that  he  intended  to 
take  one-third  of  his  wife's  real  estate.  ]!^otwithstanding 
these  facts,  it  was  held  that  continued  occupancy  of  the  home- 
stead as  such  constituted  an  election,  as  against  his  express 
declaration  to  the  contrarv.    In  the  case  of  Ziuick  v.  Johns, 
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89  Iowa,  550,  the  widow  filed  a  petition  asking  that  her  dis- 
tributive share  be  set  aside,  but  she  afterwards  changed  her 
mind,  and  abandoned  the  proceedings.  She  also  made  deeds, 
mortgages,  and  leases  upon  her  undivided  interest  in  the  lands. 
It  was  claimed  that  this  amounted  to  an  election  to  take  her 
distributive  share,  notwithstanding  her  occupancy  of  the 
premises;  but  the  court  held  otherwise,  and  found  that  she 
was  entitled  to  the  homestead  estate.  Mobley  i\  Mohley,  73 
Iowa,  654,  is  another  case  wherein  it  was  held  that  a  widow's 
devise  of  her  interest  in  the  real  estate  of  her  deceased  hus- 
band, without  having  her  distributive  share  set  aside,  carried 
nothing,  for  the  reason  that  she  had  been  in  the  continuous  use 
of  the  homestead  after  the  death  of  her  husband.  TIoMbeck 
V,  Brown,  91  Iowa,  316,  decided  that  a  mere  election  to  have 
the  distributive  share  set  off  will  not  extinguish  the  homestead 
right ;  nor  will  proceedings  instituted  for  that  purpose,  how- 
ever far  they  may  have  progressed,  short  of  the  final  order 
setting  off  the  distributive  share,  have  that  effect.  See,  also, 
Whited  v.  Pearson,  87  Iowa,  515.  If  it  be  true  that  none  of 
these  matters  will  constitute  an  election  to  take  the  distribu- 
tive share,  it  is  certainly  true  that  the  mere  admission  of  the 
widow  that  she  had  elected  to  take  the  homestead,  made  long 
before  the  time  when  she  was  required  to  make  her  election, 
will  not  deprive  her  of  her  distributive  share. 

Question  is  made  as  to  whether  the  case  is  triable  de 
novo,  or  on  assignment  of  error.  We  are  of  opinion 
that  it  is  a  special  proceeding,  triable  ordinarily  upon  assign- 
ments of  error,  and  not  de  novo.  The  case  may  have  been  so 
tried  in  the  district  court  as  that  it  may  be  heard  de  novo,  but, 
as  a  general  rule,  it  must  be  presented  to  this  court  as  a  law 
action.  But,  whatever  may  be  the  rule  applicable  to  this  case, 
we  think  the  court  was  in  error  in  dismissing  the  petition ;  and 
the  case  is  remanded  for  the  appointment  of  referees,  and 
other  proceedings  in  harmony  with  this  opinion. — Reversed. 
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W.  P.  HoLMAN  V.  Harm  H.  Winterboer,  et  ah.  Appellants. 

<{iiietlDgr  Title:  fictitious  qrantek:  Lachps.  Plaintiff,  claiming 
title  to  land  under  a  deed  from  H.,  alleged  that  M.,  the  common 
source  of  the  title,  made  a  deed  to  D.  under  the  assumed  name  of 
S,  that  S.  deeded  to  plaintiff  and  that  a  deed  from  S.  relied  on  by 
defendants  was  a  forgery.  Held,  that  where  plaintiff  and  H.  had 
paid  no  attention  to  the  land  for  twenty-three  years,  until  just 
before  the  commencement  of  this  suit,  during  which  time  defend- 
ants and  their  grantors  paid  taxes,  made  valuable  improTements, 
and  spent  large  sums  in  acquiring  their  title,  plaintiff's  claim,  in 
Tiew  of  his  unexplained  laches,  supported  only  by  the  testimony 
of  H.,  could  not  be  maintained. 

Appeal   from   Clay   District    Court, — Hon.    Lot    Thomas, 

Judge. 

Monday,  January  23,  1899. 

Action  to  quiet  title.  The  land  was  patented  by  the 
United  States  to  William  Smythe,  November  10,  1859,  and 
by  him  conveyed  to  Mary  R.  Holman,  September  29,  1862. 
She  executed  a  qjiitclaim  deed  to  Frank  L.  Smith,  December 
11,  1863.  The  plaintiff  received  a  warranty  deed  from  his 
father,  Loren  Smith  Holman,  April  28,  1893,  and  on  this 
chain  of  title,  bases  his  prayer  for  relief,  alleging  that  said 
Loren  Smith  Holman  took  title  imder  the  assumed  name  of 
Frank  L.  Smith,  and  never  parted  with  it  except  to  plain- 
tiff. The  defendants  claim  title  under  a  deed  purporting  to 
have  been  executed  by  Frank  L.  Smith,  January  13,  1871, 
to  Sidney  J.  Smith.  The  latter  conveyed  to  John  Strayer, 
July  24,  1872,  who  deeded  the  northwest  one-fourth  of  sec- 
tion 10  and  the  southeast  one-fourth  of  northeast  one- 
fourth  of  section  9,  in  township  97,  range  38,  to  Joseph 
Todd,  who  afterwards  sold  it  to  Eliza  Bradish,  and 
she  to  Harm  H.  Winterboer,  March  10,  1890.  The 
executors    of    said    Strayer    conveyed    the    northeast    one- 


Jan.  1899J  Holman  v.  Winterboer.  271 

fourth  of  section  10  to  R.  J.  Jones,  September  20, 
1890.  This  one-fourth  was  sold  in  1892  for  the  taxes 
of  1891,  and  the  tax  deed  executed  to  M.  E.  Griffin,  March 
13,  1896.  The  issues  raised  in  the  pleadings  are:  (1) 
Whether  the  conveyance  by  Mary  R.  Holman  of  December 
11,  1863,  was  to  a  person  named  Frank  L.  Smith,  or  to 
Loren  Smith  Holman,  under  that  assumed  name;  (2) 
whether  the  deed  purporting  to  have  been  executed  by 
Frank  L.  Smith,  January  13,  1871,  was  a  forgery;  (3) 
whether  the  plaintiff  is  barred  by  laches  from  recovery ;  and 
(4)  w^hether  the  tax  deed  to  Griffin  is  invalid,  because  of  a 
combination  of  bidders  at  the  sale  in  1892. — Reversed. 

Carr  &  Parker  and  Bichardson,  Buck  £-  Kirkpatrick 
for  appellants. 

Cory  &  Bemis  for  appellee. 

Ladd,  eT. — This  land  w^as  acquired  through  an  exchange 
of  property  belonging  to  Loren  Smith  Holman  in  1859,  but, 
losing  the  deed  then  made,  that  of  September  29,  1862,  was 
executed  in  its  stead.  He  may  have  taken  the  first  in  his 
wife's  name,  as  he  says,  to  shield  his  family  from  possible 
business  misfortimes ;  and,  that  being  true,  the  one  replacing 
it  necessarily  conveyed  to  the  same  person.  This  may  well 
account  for  the  deed  to  his  wife  after  their  separation,  in 
1861.  Thej^  agree  that  the  deed  to  Frank  L.  Smith,  of 
December  11,  1863,  under  which  all  parties  claim,  was  exe- 
cuted at  his  request,  and,  presumably,  in  adjustment  of  their 
property  rights,  as  she  received  fifty  dollars  for  so  doing. 
She  claims  he  wrote  her  that  he  was  the  Frank  L.  Smith, 
and  he  took  the  title  in  that  assumed  name  in  order  to  pro- 
tect it  from  her  father,  who  (as  he  had  great  influence  over 
his  daughter,  and  had  already  defrauded  him  of  one  hun- 
dred and  twenty  acres  of  land),  he  feared,  would  conspire 
to  cheat  him.  This  explanation  is  questionable,  as,  even  if 
protecHon  might  be  thus  had,   the   information   imparted 
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made  knowledge  of  the  design  accessible,  and  rendered  it  of 
no  avail.     In  February,  1893,  she  wrote  to  Barnard:     "It 
is  true  I  signed  the  deed  of  quitclaim  to  Mr.    Holman, 
although  I  have  no  distinct  remembrance  of  so  doing,  in 
regard  to  the  land.     *     *     *     ]\Jr.   Holman,  who  is  still 
living,  says  he  still  owns  the  land ;  but  I  think,  as  I  told  you 
before,  he  only  gave  part  of  his  name,  which  was  Loren 
Smith  Holman.     I  think  from  what  he  says  it  is  the  Frank 
L.  Smith."     Her  testimony  is  identical  with  his,  even  to 
the  expressions  used.     The  idea  of  an  assumed  name  seems 
to  have  been  an  afterthought  with  her.     From  their  situa- 
tion, she  could  only  have  known  of  the  personality  of  Frank 
L.   Smith  from  his  letters;  and  necessarily  knowledge  of 
whether  the  deed  was  to  such  an  individual,  or  to  Holman, 
under  that  assumed  name,  could  have  been  derived  f  roiji  her 
then  husband  alone.     As  they  had  separated,  a  conveyance 
to  him  would  not  devest  her  inchoate  interest.     Besides,  the 
usual  method  of  transferring  real  estate  between  husband 
and  wife  was  formerly  not  direct,  but  through  a  third  person. 
That  he  retained  an  interest  in  the  land  is  evinced  by  the 
pa^onent  of  taxes  up  to  1869.     None  were  paid  by  him  after 
tliat  year,  though  he  insists  that  he  did  so  through  a  lawyer 
at  Rutland,  Vermont,  since  deceased.     But  the  record  shows 
tJiem  to  have  been  paid  by  others,  and  his  story  is  not  con- 
firmed in  any  way.     It  will  be  observed  that  he  ceased  such 
payment  at  about  the  time  of  the  deed  of  Frank  L.  Smith 
to  Sidney  J.   Smith,  January  13,   1871;  those  payable  in 
1870  only  being  omitted.     And  it  may  be  added  that  the 
deed   of   Smythe   to   Mrs.    Holman   was   not   recorded   till 
December  27,  1871.     None  of  the  title  deeds  remain  in  his 
possession,  not  even  that  from  his  wife  to  Frank  L.  Smith. 
From  1869  to  1888  he  paid  no  taxes,  and  gave  the  land  not 
the  slightest  attention.     In  1888  the  plaintiff  claims  to  have 
contracted  for  it — though  the  deed  was  not  executed  till 
1893, — and  that  he  did  not  pay  the  taxes  because  paid  by 
some  one  else.     He,  in  turn,  gave  the  land  no  attention  until 
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shortly  before  the  beginning  of  this  action.  In  other  words, 
for  more  than  twenty-three  years,  since  the  deed  from  Frank 
L.  Smith,  under  which  the  defendants  claim  title,  Loren 
Smith  Holman  and  his  grantee  did  not  give  the  slightest 
intimation,  by  word  or  act,  that  either  had  any  interest  in 
the  land  in  controversy,  and  then,  for  the  first  time,  alleged 
that  Frank  L.  Smith  'was  but  tlie  assumed  name  of  Holman, 
and  the  deed  a  forgery.  As  we  have  seen,  that  fact,  if  it  be 
such,  must  rest  entirely  on  the  evidence  of  Holman;  and  the 
question  arises  whether  his  unsupported  testimony  can  be 
accepted  in  the  light  of  the  circumstances  to  which  attentionr 
has  been  called.  It  matters  little  whether  he  took  the  deed^. 
or  Smith  was  a  real  person.  He  has  never  gone  by  that 
name,  and,  if  there  was  such  a  person,  he  doubtless  executed 
The  conveyance  at  Holman's  direction.  If  he  acquired  the? 
title  under  an  assumed  name,  then  he  must  have  used  it  ini 
making  that  deed,  as  he  did  afterwards  in  the  first  convey- 
ance to  his  son.  True,  he  was  in  Vermont  during  the  win- 
ter of  1870  and  1871,  but  this  did  not  preclude  him  from 
making  a  trip  to  Chicago,  and  executing  that  conveyance. 
The  notary,  Mayo,  was  not  well  acquainted  with  the  grantor, 
and  the  evidence  with  reference  to  Holman's  residence  at 
Salisbury,  Vermont,  is  not  necessarily  inconsistent  with  his 
presence  in  Chicago  January  13,  1871.  Every  circum- 
stance shown  is  entirely  consistent  with  the  finding  that  Hol- 
man parted  with  the  title  in  1871,  and  inconsistent  with  the 
conclusion  that  he  retained  it.  He  ceased  the  payment  of 
taxes,  and,  though  the  land  increased  in  value,  and  became 
capable  of  producing  an  income,  he  gave  it  no  attention. 
In  1875  he  passed  through  Iowa  in  going  from  Vermont  to 
Kansas,  and  did  not  go  to.  see  it  Others,  relying  on  the 
apparent  title,  have  expended  money  in  acquiring  it,  have 
paid  all  the  taxes  since  1871,  leased  the  land  for  herding  in 
1886  and  the  following  year,  and  in  1890  put  two  hundred 
acres  under  cultivation,  and  fenced  the  remainder,  besides 
constructing  valuable  improvements.  No  one  knows  the 
Vol.  107  la-] 8  - 
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whereabouts  of  Frank  L.  or  Sidney  J.  Smith,  and  Strayer 
is  dead.  The  title  deeds  are  lost.  We  think  these  circum- 
stances overcome  the  positive  testimony  of  Loren  Smith  Hol- 
man,  and  that  the  plaintiff  has  failed  to  show  the  deed  from 
Smith,  under  which  the  defendants,  claim,  made  by  one  not 
authorized  to  execute  it. 

That  one  may  acquire  title  under  an  assumed  name  may 
be  conceded.  See  3  Washburn,  Real  Property  (4th  Ed.), 
section  26  et  seq.;  Thomas  v.  Wyatt,  31  Mo.  188;  David 
V,  Insurance  Co.,  83  N.  Y.  267 ;  Wilson  v  White,  84  Cal. 
239  (24  Pac.  Rep.  114).  In  such  a  case  extrinsic  evidence 
may  be  received  to  show  who,  in  fact,  was  intended.  This  does 
not  change  the  instrument,  but  ascertains  and  fixes  the  appli- 
cation of  the  terms  used  therein.  This  may  be  necessary,  for, 
although  the  true  name  and  location  of  the  grantee  be  given, 
sometimes  persons  of  the  same  name  reside  in  the  same  com- 
munity. Morse  v.  Carpenter,  19  Yt.  613 ;  1  Devlin  Deeds, 
section  193.  ^'Id  certum  est  quod  certum  reddi  protest/' 
On  the  other  hand,  a  conveyance  to  a  fictitious  person  passes 
no  title.  Thomas  v.  Wyatt,  25  Mo.  24;  Muskingum  Turn- 
pike Co,  V.  Ward,  13  Ohio,  120.  But  -the  strictest  proof 
must  be  made  where  a  claim  of  this  kind  is  set 
up,  and,  unless  clearly  and  fully  established,  it  ought 
not  to  avail.  The  very  fact  of  doing  any  business 
under  an  assumed  name  is  a  matter  which  naturally  excites 
suspicion.  The  purpose  is  ordinarily  to  deceive,  and  those 
engaging  in  such  transactions  are  not  in  a  position  to  com- 
plain if  courts  are  not  inclined  to  extend  to  them  full  credit 
They  cannot  stand  by  and  allow  others  to  bear  the  burden  of 
taxation  for  more  than  twenty  years,  expend  large  sums  of 
money  in  acquiring  title  under  one  of  name  like  that  alleged 
to  have  been  assumed,  make  valuable  improvements,  and, 
after  the  land  has  increased  in  value  tenfold,  obtain  the 
property,  on  the  bare  assertion,  under  oath,  that  such  name 
was  assumed,  and  title  not  conveyed,  without  satisfactorily 
accounting  for  their  laches  and   explaining  their   silence. 

— ^BEVEBSED. 
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E.  E.  Taylor  v.  State  Insurance  Company,  Appellant     -^ 

Ingorance:  i^DDiTiONAL:  W/mt  is  contract  for^  Insured  told  an 
agent,  who  was  acting  for  several  companies,  that  he  ought  to 
have  another  $1,000  insurance,  and  the  agent  assented.  Nothing 
was  said  as  to  the  particular  property  to  be  covered,  or  the  terms 

2  of  the  policy  No  premium  was  paid,  but  it  had  before  been 
agreed  that  the  agent  should  receive  credit  for  such  premiums  on 
his  private  account  with  insured,  without  suggestion  that  the 
agent  was  to  pay  it  to  or  for  the  company.    Kates  and  companies 

S  were  discussed,  but  not  positively  agreed  on,  and  the  agent  was 
to  call  again  for  particulars.  Held^  not  to  be  other  insurance, 
which  would  avoid  existing  policies;  though  the  agent  issued  a 
policy  in  accordance  with  the  agreement,  after  the.  loss  had 
occurred,  which  policy  his  company  repudiated. 

Adnissioim  for  One  trial:  weight  subsequenvly.    The  weight  to  be 

1    attached  to  a  concession,  entered  in  an  action  on  a  policy  for  the 

purposes  of  one  trial  only,  that  a  contract  of  insurance  existed 

3  which  might  operate  as  a  forbidden  additional  insurance  was  for     ^ 
the  trial  court  on  a  subsequent  trial  against  another  company,  the 
fact  of  the  additional  insurance  being  then  denied. 

iNCOMsisTKNcr:    Estoppel.    The  fact  that  after  a  loss  a  policy  was 
1    issued  and  antedated,  and  insured  sued  on  it.  and  forced  a  com- 
promise, does  not  estop  him  to  deny  the  existence  of  the  contract 
S    in  an  action  -on  another  policy  prohibiting  additional  insurance, 
since  the  liability  on  the  latter  policy  had  attached  before  the 
former  was  issued. 

Appeal  from  Tama  District  Court. — Hon.  Obed  Caswell^ 

Judga 

Tuesday,  January  24,  1899. 

Action  on  fire  insurance  policy.  For  statement  of  facts, 
see  Taylor  v.  Insura/nce  Co,,  98  Iowa,  521.  Trial  to  court, 
and  judgment  for  the  plaintiff.  The  defendant  appeals. — 
Affirmed, 

0,  B.  Ayres  and  /.  W.  Willett  for  appellant. 
Endicott  &  Pratt  and  Struhle  &  Stiger  for  appellee. 
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Ladd,  J. — By  the  condition  of  the  policy  sued  on,  it  waa 

to  become  void  in  event  "of  any  prior  or  subsequent  insurance, 

valid  or  invalid,"  unless  written  consent  thereto  was  indorsed 

thereon.     On  the  former  trial  it  was  conceded  that 

1  additional  insurance  was  taken  from  the  Farmers' 
Insurance  Company  subsequent  to  the  issuance  of  this 

policy;  and  we  held  on  appeal  that  Bowen,  the  defendant's 
agent,  was  not  authorized  to  consent  thereto  after  the  destruc- 
tion of  the  property.  98  Iowa,  522.  The  plaintiff  did  not 
indulge  in  concessions  at  the  last  trial,  but  insisted  that  no 
contract  for  insurance  was  made,  and  the  trial  court  sp  found. 
We  may  then  confine  our  attention  to  this  issue,  for,  if  this 
finding  has  support  in  the  evidence,  the  plaintiff  is  entitled  to 
recover.  The  policy  in  suit  was  issued  April  19, 1803,  for  one 
year,  on  property  as  follows :  One  thousand  five  hundred  dol- 
lars on  his  two  and  one  story  brick  and  metal-roof  building, 
including  foundation  walls,  plate  glass,  water-heating  appar* 
atus,  pipes,  radiators,  and  connections  therein,  situated  on  lots 
25  and  26  in  block  14,  Traer,  Iowa,  occupied  by  assured  on 
first  floor  as  a  post  office  and  printing  office;  second  floor, 
storage.  Three  hundred  dollars  on  his  post-office  and  office 
furniture  and  fixtures,  including  oi>en  and  lock  boxes,  tables^ 
cases,  desks,  and  iron  safe  and  lamps.  One  thousand  two  hun- 
dred dollars  on  his  presses,  type,  cases,  stands,  plates,  impos- 
ing stones,  rollers,  printing  paper,  and  all  other  materials,  not 
more  hazardous,  usual  to  a  country  printing  office,  including 
one  steam  engine  and  boiler,  all  contained  therein." 

Was  there  other  insurance?     The  plaintiff  testified,  in 

substance,  that  about  March  1,  1894,  he  told  Bowen,  then 

agent  of  the  Farmers'  Insurance  Company  and  several  other 

companies,  that  ho  ought  to  have  another  one  thousand 

2  dollars  insurance,  and  the  agent  assented ;  that  nothing 
was  said  as  to  any  particular  portion  of  the  property 

to  be  covered,  or  the  company  to  issue  the  policy,  or  the  length 
of  time  it  was  to  run ;  that  nothing  was  agreed  upon  but  the 
amoimt ;  that  no  premium  was  paid  at  any  time,  but  it  had 
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been  previously  agreed  he  was  to  give  Bowen  credit  for  such 
premiums  on  his  private  account  for  advertising ;  that  he  and 
Bowen  discussed  companies  and  rates,  but  the  latter  was  to 
call  again  for  particulars.  This  is  fully  confirmed  by  Bowen, 
who,  however,  thinks  he  responded  to  Taylor's  request  for 
additional  insurance  by  saying  he  would  give  it  in  the  Farm- 
ers' Insurance  Company.  The  property  was  destroyed  by 
fire  March  30,  1894;  and  thereafter,  but  on  the  same  day, 
Bowen,  from  data  and  information  then  obtained  from  Taylor, 
issued  a  policy  in  the  Farmers'  Insurance  Company  as  of 
March  29,  1894,  as  follows:  "Five  hundred  dollars  on  his 
two  and  one  story  brick,  metal-roof  building,  including  foun- 
dation walls,  plate-glass,  water-heating  apparatus,  pipes, 
radiators,  and  connections  therein,  situated  on  lots  25  and  26, 
block  14,  Traer,  Iowa.  Occupied  in  first  floor  as  a  post  office 
and  printing  office  by  assured;  second  floor,  storage.  Five 
hundred  dollars  on  his  presses,  type,  cases,  stands,  plates, 
imposing  stones,  rollers,  printing  paper,  and  all  other  mate- 
rial, not  more  hazardous,  usual  to  a  coimtry  printing  office, 
including  one  steam  engine  and  boiler  contained  therein." 
That  company  promptly  repudiated  the  policy,  and,  unless 
issued  by  Bowen  in  pursuance  of  a  previous  agreement  with 
Taylor  for  insurance,  it  did  not  become  effective  to  cover  any 
loss.  See  Hubbard  v.  Insurance  Co.,  33  Iowa,  330.  It  was 
not  "binding  imtil  countersigned  by  the  duly  authorized  agent 
of  the  company  at  Traer,  Iowa."  But,  if  there  was  a  binding 
agreement  for  insurance  between  Taylor  and  Bowen,  it  may 
be  conceded  that  the  polic\'  of  the  Farmers'  Insurance  Com- 
pany related  back,  so  that  it  antedated  the  fire.  City  of 
Davenport  v,  Peoma  Marine  &  Fire  Ins,  Co,,  17  Iowa,  276. 
To  establish  such  a  contract,  the  proof  must  show  the  essen- 
tial elements  to  have  been  determined.  Both  parties  must  be 
bound, — the  one  to  insure,  and  the  other  to  pay  the  premium. 
Sater  v.  Insurance  Co.,  92  Iowa,  582.  It  was  said  in  Croft 
V.  Insurance  Co.,  40  W.  Va.  508  (21  S.  E.  Kep.  855),  that 
^^all  the  elements  must  be  agreed  upon,  and  if  anything  is  left 
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open  or  undetermined,  so  that  the  minds  of  the  parties  have 
not  met,  no  contract  exists,  and  there  is  no  liability  for  a  loss ; 
as,  where  the  rate  of  premium  is  left  imdetermined,  or  the 
time  when  the  policy  shall  attach,  or  the  apportionment  of 
the  risk  has  not  been  agreed  upon,  or  the  insured  retains  con- 
trol over  the  premium  note  or  any  papers  the  delivery  of 
which  is  a  condition  precedent,  or  if  anything  remains  to  be 
done  by  the  insured  as  a  condition  precedent,  as  the  payment 
of  premium,  or  if  the  duration  of  the  risk  is  not  agreed 
upon."  The  appellant  devotes  fifty  pages  of  its  brief 
to  showing  that  the  actual  payment  of  premiums  is 
not  essential  to  a  binding  contract.  ]^o  one  would  care 
to  dispute  that  proposition.  But  no  authority  is  cited, 
nor  can  any  be  found,  holding  that  no  provision  what- 
ever for  such  payment  need  be  shown.  Here  the  premium 
was  to  be  credited  on  the  agent's  private  accoimt,  and 
there  was  not  even  a  suggestion  of  its  payment  by  him  to 
or  for  the  company.  The  agent  may  have  expected  to  pay  the 
company,  and  this,  in  a  proper  cause,  might  be  inferred  from 
their  course  of  dealing.  It  was  not  a  necessary  inference, 
however,  and  the  court  may  have  concluded  otherwise.  Nor 
w^as  the  evidence  such  as  to  preclude  the  conclusion  that  no 
company  had  been  selected,  and  that  Bowen  was  not  author^ 
ized  to  issue  the  policy  from  the  company  of  his  own  choice. 
When  was  the  policy  to  attach,  on  what  portions  of  the  prop- 
erty, and  how  long  to  continue  ?  These  matters  were  not  men- 
tioned. These  essential  parts  of  a  contract  of  insurance, 
which,  to  be  binding,  must  have  been  so  complete  that  nothing 
remained  to  be  done  save  the  execution  of  the  policy,  had  not 
been  considered.  Had  the  policy,  issued  after  the  fire,  been 
tendered  the  day  of  its  date,  Taylor  would  have  been  under  no 
obligations  to  accept  it;  for  he  might  well  have  objected  to 
the  distribution  of  the  indemnity  provided  on  the  prop- 
erty, the  time  the  policy  was  to  continue,  the  company 
issuing  it,  or  because  Bowen  had  not  arranged  for  the 
payment  of  the  premium.    Can  any  one  doubt  the  validity  of 
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every  one  of  these  objections?  The  policy  was  evidently 
issued  because  of  the  mere  talk  of  additional  insurance,  and 
in  fact  based  upon  an  agreement,  entered  into  after  the  fire, 
in  an  attempt  to  create  a  liability  which  did  not  exist.  It  in 
no  manner  violated  the  clause  of  defendant's  policy  prohibit- 
ing subsequent  insurance,  as  its  liability  had. already  att:ached 
by  reason  of  the  destruction  of  the  property. 

II.  The  appellant  insists  that  as  the  plaintiff  conceded 
at  the  former  trial  that  the  policy  of  the  Farmers'  Insurance 
Company  was  valid,  and  covered  the  property  burned,  and 
as  the  petition  in  his  suit  on  that  policy  alleged  an  agreement 

to  insure,  and  five  hundred  and  fifty  dollars  was 
3  received  thereon  by  way  of  compromise,  the  plaintiff 

should  not  now  be  permitted  to  deny  a  contract  for  that 
insurance  was  in  fact  made.  But  the  concession  was  entered 
for  the  purposes  of  that  trial  only,  as  appears  from  the  evi- 
dence. It  might  be  shown  in  evidence.  The  same  may  be  said 
of  the  petition,  proofs  of  loss,  and  receipt  for  the  amount  paid. 
All  these  were  in  the  nature  of  admissions.  The  weight  to  be 
attached  to  them  was  for  the  court,  and,  in  view  of  the  positive 
statements  of  Bowen  and  Taylor,  we  are  content  mth  its  con- 
clusion. It  is  also  said  that  the  plaintiff  is  esto^iped  by  reason 
of  these  matters  from  pleading  or  proving  the  non- 
existence of  the  contract.  The  liability  of  the  defendant  had 
already  attached,  and  we  know  of  no  reason  for  relieving  it 
from  the  payment  of  the  amount  justly  due.  The  Farmers' 
Insurance  Company  never  ratified  the  act  of  its  agent  in  dat- 
ing its  policy  back,  and,  not  liable  for  the  loss,  it  had  the 
undoubted  right  to  buy  its  peace  without  acknowledging  such 
liability.  Hughes  v.  Insurance  Co.,  40  Xeb.  626  (59  K  W. 
Eep.  112),  is  not  in  point.  There  the  policy  had  been  pro- 
cured by  an  agent,  and  the  principal,  in  bringing  suit  on  it, 
ratified  the  agent's  act  in  obtaining  the  policy.  One  may  not 
deny  the  truth  of  an  allegation  successfully  urged  in  a  former 
action  between  the  same  parties,  but  he  is  not  ordinarily 
estopped  from  doing  so  in  an  independent  action  against 
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another  party,  not  privy  to  the  defendant  in  the  first  suit  Per- 
kins  V,  Jones,  62  Iowa,  345 ;  McLemore  v.  Nuckolls,  37  Ala. 
662 ;  Boileau  v,  Rutlin,  2  Exch.  665 ;  Beatty  v.  Randall,  5 
Allen,  441 ;  7  Am.  &  Eng.  Enc.  Law,  3.  The  defendant  was 
not  induced  to  change  its  attitude  in  the  slightest  degree  by 
reason  of  that  suit,  and  ought  not  t<o  be  permitted  to  use  it  as  a 
shield  to  avoid  the  payment  of  a  just  debt. 

III.  Other  matters  are  argued,  but  what  we  have  said 
disposes  of  the  case.  The  questions  to  which  objection  was 
made,  if  admitted  to  be  defective,  worked  no  prejudice.  As 
to  ruling  on  motion  to  retax  costs,  see  Palmer  v.  Palmer,  97 
Iowa,  454.  Our  conclusion  renders  it  unnecessary  to  pass 
upon  the  appellee's  motion  to  tax  costs. — Affirmed. 


137    »6i  Eliza  Ann  Goldizen^  Appellant,  v.  John  M.  Goldizen^ 

et  al. 

Estoppel  of  Widow:  partition.  Testator  devised  to  his  widow 
certain  lands,  chattels  and  money,  and  gave  to  her  the  use  of  the 
residue  of  his  property  until  their  youngest  child  should  attain 
his  majority,  whereupon  it  should  be  equally  divided  among  his 
legal  heirs  then  living,  and  nominated  the  widow  and  one  of  his 
sons  to  execute  his  will.  The  widow  took  a  prominent  part  in  the 
settlement  of  the  estate;  accepted  tlie  provisions  of  the  will  in  her 
favor;  recognized  the  rights  of  the  heirs  in  and  to  the  residue  as 
vested;  conveyed  to  her  co-executor,  who  had  acquired  by  pur- 
chase the  several  interests  of  the  other  heirs  in  the  remaining  real 
estate,  the  interest  of  one  who  had  died  in  the  meantime,  intestate, 
and  without  issue,  and  which  had  descended  to  her;  admitted  to 
him.  thereafter,  that  she  had  no  interest  in  such  residuary  real 
estate;  advised  him  respecting  the  sale  of  portions  thereof,  and. 
with  full  knowledge  of  such  sales,  when  made  by  him,  acquiesced 
therein;  and,  several  years  after  such  transactions,  brought  suit 
for  partition  of  sucli  real  estate,  on  the  alleged  ground  that  she 
was  entitled  to  one-third  thereof  as  her  distributive  share.  Held, 
that  she  was  estopped  to  assert  such  claim. 

Appeal  from  \\arren  District  Court. — Hon.  A.  W.  Wil- 
kinson, Judge. 

^  Tuesday,  January  24,  1899. 


Jan.  1899J  Qoldizen  v.  Goldizen.  281 


Omer  Goldizen  died  testate  on  the  seventeenth  day  of 
July,  1883,  leaving  the  plaintiff  as  his  widow,  and  certain 
children  and  grandchildren  as  his  heirs  at  law,  who  are 
defandants,  one  of  whom  is  John  M.  Goldizen.  The  follow- 
ing are  provisions  of  his  will :  "First,  I  give,  devise,  and 
bequeath  to  my  wife,  Eliza  Ann,  the  southwest  quarter  of 
the  northwest  quarter  of  section  5,  township  76  north,  of 
range  22,  together  with  all  the  buildings  and  improvements 
thereon,  to  have  free  and  unrestricted  use  and  posession  of 
the  same  so  long  as  she  may  live,  said  land  being  my  present 
place  of  residence.  Also  the  south  half  of  the  northeast 
qr.  of  northwest  qr.  sec.  nine  (9),  twp.  seventy-six 
(76).  I  further  desire  that  she  have  all  my  house- 
hold .  goods,  furniture,  etc.,  and  one  span  of  horses, 
which  she  is  to  select  after  my  death,  together  with  three 
head  of  milk  cows  and  six  head  of  hogs,  and  two 
hundred  dollars  in  money.  Second.  I  give  and  bequeath 
to  my  wife,  Eliza  Ann  all  the  balance  of  my  property, 
both  personal  and  real,  to  have  and  to  hold  and  to  use 
the  same  for  the  support  of  the  children  under  age  until  the 
youngest  has  arrived  at  the  age  of  twenty-one.  I  then 
desire  that  an  equal  division  of  said  property  be  made  to  all 
my  legal  heirs  then  living."  The  will  nominates  the  widow 
and  John  M.  Goldizen  to  execute  its  terms.  The  testator 
died  seised  of  one  hundred  and  eighty  acres  of  land,  sixty 
acres  of  which  is  devised  by  the  first  clause  of  the  will. 
The  remaining  one  hundred  and  twenty  acres  is  not 
specified  in  the  will,  and  is  only  affected  by  the 
general  devise  in  the  second  clause.  The  action  is  for 
partition,  and  the  petition  show^s,  as  amended,  that  the 
plaintiff  owns  absolutely  the  twenty  acres  of  land  last 
described  in  the  first  clause  of  the  will,  as  quoted,  and  of  the 
remaining  one  hundred  and  sixty  acres  she  claims  she  is 
entitled  to  a  distributive  share  of  one-third  under  the  law,  not- 
withstanding the  provisions  of  the  will.  It  appears  that  one  of 
the  heirs  died  in  1884,  leaving  plaintiff  as  his  heir  at  law,  to 
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whose  interest  she  succeeded.  This  interest  in  the  one  hun- 
dred and  twenty  acres  she  conveyed  to  defendant,  John 
M.  Goldizen,  and,  by  purchase,  he  is  the  o\vner  of  the 
interest  therein  of  all  the  other  heirs.  Of  the  one  hundred 
and  twenty  acres,  John  M.  Goldizen  has  sold  forty  acres  to 
each  of  the  defendants,  M.  T.  Flesher  and  J.  W.  Bruce,  and 
is  the  present  owner  of  the  other  forty  acres,  subject,  of 
course,  to  plaintiff's  rights  as  herein  determined.  The  peti- 
ton  makes  specific  averment  of  the  interests  of  the  several 
heirs  of  Omer  Goldizen,  and  of  her  interest,  and  asks  a  con- 
firmation thereof,  and  for  partition  accordingly.  In  view 
of  the  present  ownership,  it  will  subserve  every  interest  of 
this  appeal  to  define  the  plaintiff's  claim  as  a  one-third  inter- 
est in  the  land.  Some  of  the  allegations  of  the  petition  are  of 
legal  conclusions,  and  are  to  be  disregarded  in  the  settle- 
ment of  the  issues,  and  the  facts  that  are  to  be  determined 
from  the  pleadings.  The  petition  states  that  plaintiff 
accepted  under  the  will,  but  avers  that  such  acceptance  is 
not  inconsistent  with  her  right  to  a. distributive  share  under 
the  law.  The  defendants  John  M.  Goldizen,  M.  T.  Flesher, 
and  J.  W.  Bruce  filed  separate  answers,  nearly  identical  in 
language,  and  of  the  same  legal  import;  those  of  Flesher 
and  Bruce  being  varied  to  show  the  fact  that  they  purchased 
of  Goldizen,  and  are  protected  as  his  grantees.  With  this 
statement,  it  will  only  be  necessary  to  refer  to  the  answer  of 
Goldizen,  which  shows  the  facts  generally  as  we  have  stated 
them,  and  that  plaintiff  elected  to  take  imder  the  will,  and 
did  so.  The  following  is  the  fourth  paragraph  of  his 
answer:  **Par.  4.  The  defendant,  further  answering, 
says :  That  the  plaintiff  has  accepted  the  provisions  of  the 
will;  was  appointed  an  executrix  of  the  said  estate;  served 
with  her  co-executor,  John  M.  Goldizen,  this  defendant; 
signed  and  made  oath  to  all  the  reports ;  signed  the  inven- 
tory and  all  other  papers  requiring  the  signature  of  the  exe- 
cutor in  the  settlement  of  the  estate;  received  the  personal 
property  specifically  bequeathed  to  her,  including  two  him- 
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dred  ($200.00)  dollars  in  money;  accepted  the  provisions 
of  the  will,  and  continues  to  use  and  occupy  the  land  specifi- 
cally willed  to  her  during  her  life,  under  the  will,  and  used 
all  the  balance  of  the  property,  both  real  and  personal,  until 
the  youngest  child  became  twenty-one  years  of  age,  a  time 
about  five  years  after  the  death  of  the  said  Omer  Goldizen ; 
and  never  claimed  any  distributive  share  of  the  personal 
estate  after  the  youngest  child  became  of  age,  but,  as  an 
executrix,  made  her  final  report,  stated  tho.  account  for  dis- 
tribution, and  on  said  final  report  there  was  a  balance  of 
about  eight  hundred  and  eighty-eight  dollars,  and  reported 
to  the  court  that  said  siun  belonged  to  the  heirs  of  Omer 
Goldizen,  under  the  will,  to  be  divided  into  eight  different 
shares ;  that  she  was  entitled  to  one  of  said  shares  as  the  heir 
of  Seigel  Goldizen,  who  had  died  subsequent  to  the  death  of 
said  Omer  Goldizen,  intestate,  and  without  issue,  and,  as 
such,  received  and  receipted  for  the  one-eighth  share  of  said 
money.     That  the  said  report  and  construction  of  the  will, 
as  made  and  accepted  by  her,  was  made,  filed,  and  approved 
by  the  court,  and  she  was  discharged  as  such  executrix,  prior 
to  the  time  defendant  sold  part  of  said  land.     That  defend- 
ant   frequently    talked     to    plaintiff    about    his    owning 
the    whole    of    said     land,     to-wit,     S.     W.     quarter     of 
S.   W.   quarter   32-77-22,  and  the  N.   W.   quarter  of  the 
N.   W.   quarter  of  section   five    (5),    and   S.    W.    quarter 
of  the  N.  E.  quarter  of  section  eight  (8),  township  76-22 
5th  P.   M.   Iowa,   and  that  he  would  like  to  sell   all  or 
part  of  it,  and  buy  a  tract  lying  together ;  and  she  spoke  to 
him  about  his  owning,  and  thought  it  would  be  well  for  him 
to  sell  it,  and  buy  a  tract  together,  so  that  he  could  farm 
and  use  it  altogether.     That  she  knew  for  years  that  defend- 
ant claimed  to  own  all  of  said  one  hundred  and  twenty  acres, 
and  talked  to  and  admitted  to  him  that  he  was  the  owner 
thereof,  and  that  she  had  no  claim  in  it.     That  she  knew 
that  he  was  selling  part  of  said  land,  and  was  receiving  pay 
therefor,  and  made  no  objections  thereto,  or  any  claim  that 
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she  had  any  interest  therein.  That,  about  the  time  the  young- 
est child  became  twenty-one  years  of  age,  she  sold  and  con- 
veyed by  deed,  as  heir  at  law  of  Siegel  Goldizen,  to  this 
defendant,  all  the  land  not  specifically  devised  to  her,  and  did 
not  at  that  time  claim  or  assert  any  claim  or  right  of  dower  or 
distributive  share  of  the  said  one  hundred  and  twenty  acres. 
That  this  defendant  had  before  purchased  and  received 
deeds  from  all  the  other  heirs  to  the  said  lands;  and  that, 
on  conveyance  of  her  to  him  of  her  interest,  as  heir  of  Siegel 
Goldizen,  after  the  youngest  child  had  became  twenty-one 
years  of  age,  this  put  the  said  defendant  in  the  full,  complete, 
actual  and  adverse  possession  of  all  of  said  lands.  That 
said  defendant  has  continued  in  possession  of  all  of  said 
lands,  and  had  control  and  ownership  of  same,  with  her 
knowledge  and  consent,  without  any  protest  or  objections  on 
her  part,  without  any  claim  of  right  or  interest  in  any  of 
the  same.  That  she  knew,  all  the  time,  defendant  claimed 
said  land,  sold  part  to  J.  W.  Bruce,  and  part  to  M.  T. 
Flesher,  and  made  no  claim  to  any  part  thereof,  or  any  of 
the  proceeds  of  sale.  That  this  defendant's  grantees  took 
possession,  and  occupied  and  owned  said  land  so  sold  to 
them,  without  any  claim  to  any  part,  or  any  objections 
thereto,  on  part  of  plaintiff,  and  with  her  knowledge  and 
acquiescence.  That  she  accepted  under  the  will,  and  resided 
on,  and  now  resides  on,  the  part  of  the  lands  specifically 
devised  to  her,  and  which  lies  near  a  part  of  the  said  one 
hundred  and  twenty  acres.  That  this  plaintiff  always  knew 
that  this  defendant  claimed  to  own,  and  did  own,  and  has 
possession  of,  said  one  hundred  and  twenty  acres  of  land; 
that  he  was  selling  part  of  it,  receiving  the  pay  therefor. 
That  she  made  no  objections  thereto,  claimed  no  interest 
therein,  or  to  any  part  thereof;  and  that  defendant  knew 
nothing  of  any  claim  of  plaintiff  until  the  commencement  of 
this  suit.  And  that,  by  reason  of  all  the  matters  herein 
stated,  plaintiff  is  now  estopped  from  claming  any  interest, 
right,  or  title  to  any  part  of  said  one  hundred  and  twenty 


Jan.  1899]  Qoldizen  v.  Goldtzen.  285 

acres  of  land."  The  answer  also  asked,  as  affirmative  relief, 
that  the  title  to  the  one  hundred  and  twenty  acres  be 
quieted  in  Goldizen,  Flesher,  and  Bruce  according  to  their 
interests,  and  the  answers  of  Flesher  and  Bruce  made  a  cor- 
responding prayer  as  to  their  interests.  To  the  three 
answers  there  was  a  general  demurrer,  which  the  court  over- 
ruled, and,  the  plaintiff  electing  to  stand  thereon,  judgment 
was  entered,  granting  the  relief  sought  in  the  answers.  The 
plaintiff  appealed. — Affirmed, 

i 

Ed.  T.  Hatfield  and  Mackenzie,  Dexoey  &  Jackson  for 
appellant. 

//.  McNeil  for  appellee  John  M.  Goldizen. 

Henderson  &  Berry  for  appellees  M.  T.  Fleshdr  and  J. 

W.  Bruce. 
» 

Granger,  J. — Care  should  be  taken  to  understand  that 
this  case  was  determined  below  on  a  demurrer  to  the  answers 
filed,  which  answere  made  defense,  and  sought  relief, 
only  as  to  the  one  hundred  and  twenty  acres  of  laud 
not  included  in  the  first  clause  of  the  will;  and  the 
decree  entered  limits  its  operation,  by  specific  reference,  to 
the  forty  acres  claimed  by  each,  John  M.  Goldizen,  Flesher, 
and  Bruce.  These  three  defendants  and  the  plaintiff  are 
the  only  parties  in  court  on  this  appeal,  and,  really,  the  only 
parties  in  interest,  so  that  it  may  be  understood  that  the 
adjudication  leaves  unaffected  the  sixty  acres  of  land  devised 
in  the  first  clause  of  the  will.  There  is  quite  an  extended 
argument  as  to  a  proper  construction  of  the  will,  directed  to 
the  question  whether  the  provisions  of  the  will  for  the  ben- 
efit of  the  widow  are  in  lieu  of  dower,  or  whether  she  takes 
under  the  will,  and  also  her  distributive  share  under  the 
law.  The  arguments  embrace  a  discussion  of  many  of  the 
cases  in  this  state,  including  Rittgers  v.  RUtgers,  56  Iowa, 
218,  and  Yan  Guilder  v.  Justice,  56  Iowa,  669.     We  do  not 
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feel  called  upon  to  settle  any  controversy  as  to  the  applic- 
ability of  those  or  other  cases  to  this  particular  question, 
because  of  our  conclusion  that  the  plea  of  estoppel  is  well 
taken.  It  is  not  easy  to  find  a  case  in  which  the  elements  of 
estoppel  more  clearly  appear,  or  the  doctrine  of  estoppel 
could  be  more  equitably  applied.  We  may  correct  what 
appears  to  be  a  misapprehension  of  the  record  as  to  a  ques- 
tion of  fact.  It  is  said  by  appellant  that  it  is  admitted  in 
the  record  that  Mrs.  Goldizen  had  no  knowledge  of  her  right 
to  the  distributive  share  of  her  husband's  estate  imtil  the  com- 
mencement of  this  proceeding.  We  can  find  no  such  admis- 
sion. Such  a  want  of  knowledge  would  be  as  to  a  question  of 
law,  and  it  is  urged  that  any  representation  made  or  act  done 
under  a  mistaken  idea  of  the  law  would  not  constitute 
estoppel..  The  applicability  of  the  rule  to  a  proper  case  is  not 
doubted,  but  it  is  in  no  manner  presented  by  the  issues,  nor 
involved,  in  this  case.  That  the  plaintiff  from  1883,  when 
her  husband  'died,  to  1896,  when  this  suit  was  commenced, 
intended  to  take  under  the  terms  of  her  husband's  will  the 
devise  as  to  the  sixty  acres,  and  that  the  other  one  hundred 
and  twenty  acres  would  belong  to  the  heirs,  unaffected  by  any 
claim  on  her  part,  is  not  doubted.  It  is  not  to  be  said  that 
this  intention  was  induced  by  any  misrepresentation,  fraud, 
or  ignorance  of  fact.  She  was  prominent  in  all  the  details 
of  settling  the  estate.  She  knew  of  the  provisions  of  the  will, 
and  her  opportunity  for  knowing  its  legal  meaning  was  equal 
to  that  of  any  of  the  others  interested.  It  does  not  appear 
that,  prior  to  the  commencement  of  this  action,  the  l^al  effect 
of  the  will  was  ever  questioned.  Just  why,  does  not  appear ; 
but  she,  one  the  one  hand,  and  the  heirs,  on  the  other,  accepted 
certain  rights  in  the  real  estate, — probably  as  the  will  was 
thought  to  grant  them, — and  not  only  settled  the  estate,  but  in 
other  ways  treated  such  rights  as  vested.  With  this  under- 
standing as  to  their  respective  rights  in  the  land,  other  heirs 
of  the  estate  conveyed  to  John  M.  Goldizen  their  shares,  receive 
ing  full  pay  therefor,  and  the  plaintiff,  having  inherited  one 
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of  such  shares,  and  with  full  knowledge  of  the  understanding, 
sold  and  conveyed  such  interest  to  him ;  so  that,  from  all  of 
such  purchases,  he  might  become  the  owner  of  the  one  hundred 
and  twenty  acres.  With  full  knowledge  that  he  claimed  to 
own  the  land,  she  admitted  to  him  that  she  had  no  interest  in 
it ;  suggested  his  selling  a  part  of  it  so  as  to  buy  other  land, 
and  knew  that  he  did  sell  it  to  Flesher  and  Bruce,  and  received 
his  pay  therefor,  and  she  acquiesced  in  the  sales.  In  the 
present  attempt  to  get  a  distributive  share,  she  is  attempting 
to  get  back  one-third  of  the  share  of  the  land  she  sold  to  John 
M.  Goldizen  and  received  the  pay  for.  If  it  could  be  said 
that  all  these  facts  are  the  result  of  a  mistake,  or  want  of 
knowledge,  it  should  be  said  in  reply  that  no  such  claim  is 
made  in  the  record.  She  seeks  relief  now  just  as  she  would 
have  sought  it  after  the  death  of  her  husband,  and  before  any 
of  the  facts  pleaded  to  estop  her  accrued.  She  nowhere  says 
she  was  mistaken,  nor  does  she  ask  to  be  relieved  from  the 
situation  because  of  a  mistake,  or  of  ignorance  of  her  rights. 
The  case  comes  within  the  plain  and  familiar  rule  that  she 
did  not  speak  when  she  should  have  spoken,  and  she  cannot 
be  heard  now.  In  argument,  considerable  importance  is 
attached  to  her  acts  in  her  representative  capacity  while 
settling  the  estate.  In  our  consideration  of  the  case,  we  have 
given  such  facts  little,  if  any,  consideration,  preferring  to 
place  our  conclusion  on  her  independent  personal  acts,  and  her 
treatment  of  the  property  and  the  parties.    The  judgment  will 

stand  AFFIBMED. 


Pacific  Railway  Company,  Appellant. 
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Vegligenc^:    proximate  injury.    In  an  action  for  injuries  received        fi34^7i9j 

at  a  railroad  crossing,  it  appeared  that  decedent's  team  became 

frightened  and  unmanageable  by  steam  escaping  from  a  mill. 

1    J'he  court  charged,  if  defendant  company  was  negligent  in  tajling 

to  ring  the  bell  or  blow  the  whistle  of  its  approaching  train,  still, 
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2  if,  by  reason  of  the  team  becoming  unmanageable,  the  giving  of 
the  signals  would  not  have  prevented  the  injury,  then  it  could  not 
be  said  to  have  been  caused  by  such  failure.  Held,  a  sufficient 
charge  as  to  the  effect  of  the  conduct  of  the  team  on  the  question 
of  the  proximate  cause  of  the  injury. 

CoNOUKRiNG  NEGLIGENCE.  K  railfoad  company  whose  negligence  in 
approaching  a  crossing  was  a  proximate  cause  of  the  death  of  a 
1  person  at  such  crossing,  is  not  relieved  from  liability  on  the 
ground  that  the  team  which  the  decedent  was  driving  was  fright- 
ened and  unmanageable  and  that  such  fright  was  a  concurring 
cause. 

Jury  question.  Where  it  appeared  that  the  team  driven  by  the 
deceased  on  approaching  a  railroad  crossing  became  frightened 

3  and  unmanageable,  the  question  whether  defendant  was  negli- 
gent  in  sounding  the  whistle  when  near  the  crossing,  thereby 
increasing  the  fright  of  the  team,  with  wliich  the  train  immedi- 
ately after  collided,  was  properly  left  to  the  jury. 

Same.    The  question  whether  defendant  railroad  company  was  negli- 
gent in  not  having  a  flagman  at  the  crossing  where  plaintiff's 
6    intestate  was  killed,  is  properly  submitted  to  the  jury  although 
there  is  evidence  that  the  team  of  the  deceased  was  almost  or 
quite  unmanageable,  and  that  his  attention  was  given  to  them. 

Instructions.  An  instruction  that  if  the  circumstances  and  sur- 
roundings of  the  railroad  crossing  at  which  plaintiff's  intestate 
was  killed  were  such  that,  with  the  signals  given  of  the  approach 
of  defendant's  train  and  the  speed  the  train  was  going,  persons  at 
and  near  the  crossing  using  ordinary  care  to  learn  of  its  approach 

4  had  reasonable  warning  thereof,  defendant  was  under  no  obliga- 
tion to  check  the  speed  of  the  train,  does  not  place  too  much 
stress  on  the  giving  of  signals  where  there  is  evidence  that  the 
view  of  the  crossing  was  obstructed  and  that  the  train  was  run- 
ning at  a  reckless  rate  of  speed. 

Same.    Where  the  undisputed  evidence  showed  that  a  view  of  the 

5  track  was  partially  obstructed,  it  was  not  error  for  the  court  to 
assume  in  its  charge  that  there  were  obstructions  to  sight  and 
hearing  of  an  approaching  train. 

Same.  Under  Code,  section  2072,  requiring  that  a  locomotive  whistle 
be  sounded  sixty  rods  before  a  crossing  is  reached,  except  in  cities 
or  towns,  where  it  need  not  be  sounded  unless  required  by  an 

7  ordinance  thereof,  failure  of  the  court,  in  an  action  for  injuries 
at  a  crossing  within  the  limits  of  a  town  having  no  such  ordi- 
nance, to  charge  that  it  was  defendant's  duty  to  sound  the  whistlei 
was  not  error. 

Evidence.  Findings.  In  an  action  for  injuries  at  a  crossing,  there 
was  evidence  that  the  view  of  the  track  was  obstructed  by  a  com- 

8  crib,  and  then  by  a  section  house.    Held,  that  a  special  finding 
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that  if  deceased,  while  approaching  the  track,  had  looked,  he 
would  not  have  been  able  to  have  seen  the  train  from  the  time 
he  passed  the  corncrib  until  he  reached  the  crossing,  was  not  in 
conflict  with  the  evidence. 

Special  findings.  In  an  action  for  injuries  at  a  crossing,  the  court 
requested  special  findings  as  to  whether  the  attention  of  deceased 
was  so  divided  by  the  fright  of  his  team,  that,  under  the  circum- 
stances, he  was  not  guilty  of  negligence  in  not  stopping  and 
9  listening  before  going  on  the  crossing,  and  whether  his  attention 
was  so  diverted  that  he  was  not  guilty  of  negligence  in  not  know- 
ing the  approach  of  the  train.  Ht-ld,  that  the  findings  requested 
called  for  important  facts  bearing  on  the  question  of  contributory 
negligence,  and  were  not  error. 

Same.    Division  of  a  requested  interrogatory  into  two,  containinsr 
10    every  material  fact  in  the  one  requested,  is  not  prejudicial  error 

Appeal  from  Cass  District  Court. — Hon.  Walter  I.  SmitiIj, 

Judge.  " 

Tuesday,  January  24,  1809. 

The  petition  and  amendments  thereto  are  too  lengthy  to 
be  even  fully  summarized.  It  is  sufficient  to  sav  that  it 
charges  that  on  the  tenth  day  of  March,  1894,  deceased,  W.  H. 
Stone,  came  to  his  death,  without  fault  on  his  part,  by  being 
struck  by  one  of  defendant's  passenger  trains  at  a  street  cross- 
ing in  Anita,  while  in  his  wagon,  passing  over  defendant's 
track  at  said  crossing;  that  his  death  was  caused  by  reason  of 
the  negligence  of  the  defendant's  servants  in  failing  to  give 
the  required  and  proper  signals  and  warnings  of  the  approach 
of  said  train  to  said  crossing,  by  running  said  train  at  a  high, 
unusual,  and  reckless  rate  of  speed,  and  by  sharply  sounding 
the  whistle  when  near  the  crossing ;  also,  that  defendant  was 
negligent  in  not  providing  a  flagman  at  said  crossing.  Plain- 
tiff asks  judgment  for  fifty  thousand  dollars.  The  defendant 
answered,  admitting  its  corporate  capacity,  and  that  it  was 
operating  a  railway  through  the  town  of  Anita,  and,  in  effect, 
denying  the  other  allegations  of  the  petition.  Verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiff  for  five  thou- 
sand and  twenty  dollars.  Defendant  appeals. — Affirmed. 
Vol.  107  la- 19 
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J ,  B,  Rockafellow,  Robert  Mather,  and  Carroll  Wright 
for  appellant. 

Swan  &  Bruce  for  appellee. 

Given,  J. — I.  Except  in  a  few  particulars,  that  will  be 
mentioned,  there  is  no  conflict  in  the  evidence.  The  following 
is  a  sufficient  statement  of  the  facts  for  the  purposes  of  this 
appeal :  Defendant's  railway  runs  east  and  west  through  the 
town  of  Anita;  the  depot  building  being  on  the  north  side  of 
the  track,  and  east  of  the  crossing  of  a  north  and  south  street, 
called  "Chestnut."  Part  of  the  town  is  situated  south,  and 
part  north,  of  the  railway ;  and  said  crossing,  being  the  prin- 
cipal one,  is  much  used.  The  track  east  from  the  crossing  is 
straight  for  a  long  distance,  and  slightly  down  grade  to  the 
west.  Some  distance  south  of  the  track,  and  east  of  Chestnut 
street,  was  a  steam  mill,  with  a  driveway  around  it  and 
between  it  and  a  large  comcrib  standing  north,  between  the 
mill  and  the  track,  and  running  lengthwise  east  and  west.  The 
mill  and  crib  obscured  a  view  of  trains  coming  from  the  east 
by  persons  going  north  on  the  street  until  the  northwest  comer 
of  the  crib  was  passed,  and  from  there  the  view  was  quite 
extended.  There  is  some  conflict  as  to  the  distance  from  the 
track  to  the  crib,  from  the  northwest  corner  of  the  crib  to  the 
crossing,  and  the  extent  of  the  view  of  the  track  to  the  east. 
The  exact  distances  are  not  very  material,  as  it  is  manifest 
that,  taking  the  shortest  distances  claimed,  deceased  had  ample 
opportunity  to  have  seen  the  train  in  time  to  have  avoided 
the  collision,  if  nothing  had  occurred  to  prevent  him  from 
doing  so.  In  the  forenoon  of  March  10,  1894,  deceased, 
a(  companied  by  his,  wife,  drove  his  two-horse  team  and  wagon 
into  the  north  part  of  the  town ;  and,  after  leaving  Mrs.  Stone 
at  a  store  he  drove  south,  over  the  crossing,  to  the  south  side 
01  the  mill,  and  from  there,  around  the  mill,  out  onto  Chest- 
nut street,  and  thence  north  onto  the  crossing,  where  the  fast 
passenger  train  going  west  struck  the  wagon  and  killed  Mr. 
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Stone.  Plaintiff  alleges  in  his  petition  that  the  teap  became 
frightened  by  steam  escaping  from  the. mill,  and  that  by  the 
time  the  street  was  reached  it  "became  unmanageable,  or  very 
difficult  to  control  and  manage."  It  is  also  alleged  that  by 
reason  of  the  conduct  of  the  team  the  attention  of  Mr.  Stone 
was  necessarily  given  entirely  to  its  management,  and  that 
therefore,  he  could  not  and  did  not  observe  the  approach  of  the 
train.  While  there  is  much  diversity  in  the  testimony  as  to 
the  conduct  of  the  team,  there  can  be  no  doubt  that  the  horses 
were  greatly  frightened,  and  that  although  Mr.  Stone,  as  all 
agree,  made  strenuous  efforts  to  control  them,  he  did  not  suc- 
ceed in  doing  so.  Some  question  is  made  in  argument  whether 
the  horses  were  entirely  or  only  partially  beyond  the  control  of 
Mr.  Stone.  The  jury  found  specially  that  they  were  only  par- 
tially unmanageable  and  beyond  his  control.  It  is  evident, 
however,  that  they  were  so  much  beyond  his  control  that  he 
was  unable  to  stop  them  before  reaching  the  crossing.  Mr. 
Stone  was  familiar  with  that  crossing,  and  knew  that  this  fast 
train  was  due  to  pass  about  that  time ;  and  we  may  presume 
that  he  would  not  have  gone  upon  the  crossing  when  and  as  he 
did,  if  he  could  have  controlled  the  team,  and  observed  the 
approach  of  the  train.  As  we  view  it,  it  is  not  material 
whether  the  team  was  entirely  or  only  partially  beyond  his 
control.  There  is  some  conflict  in  the  evidence  as  to  what  sig- 
nals were  given,  and  the  speed  of  the  train.  These  conflicts 
we  will  notice  further  on. 

II.  Defendant's  counsel  say  in  argument  "that  if  the 
team  of  the  deceased  rushed  on  the  track  at  the  crossing 
because  they  were  frightened  and  unmanageable,  and  beyond 
the  control  of  the  driver,  and  that  such  condition  of  the  team 
was  due  to  the  fright,  for  which  defendant  was  in  no  manner 
responsible,  then  the  fright  was  the  proximate  cause  of  the 

accident,  or  at  least  a  concurring  cause,  and  there  can 
1  be  no  recovery.''    Appellee's  coimsel  say  "that  when 

two  causes  combine  to  produce  an  injury,  both  of  which 
are  proximate  in  their  character, — the  one  being  the  result  of 
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culpable  negligence,  and  the  other  an  occurrence  as  to  which 
neither  party  is  at  fault, — the  negligent  party  is  liable,  pro- 
vided the  injury  would  not  have  been  sustained  but  for  such 
negligence."  Appellant  cites  a  number  of  eases, — among 
them,  the  following  Iowa  cases, — in  support  of  its  cont-en- 
tion :  Knapp  v.  Railway  Co.^  65  Iowa,  91 ;  Handelun  v.  Rail- 
way Co,,  72  Iowa,  709 ;  Moss  v.  City  of  Burlington,  60  Iowa, 
438 ;  Gould  v.  Railway  Go,,  66  Iowa,  590;  DeCamp  v,  Sioux 
City,  74  Iowa,  392.  While  much  is  said  in  these  cases  which 
seems  to  support  appellant's  contention,  the  question  und^^r 
consideration  was  not  directly  passed  upon  in  either  of  them. 
In  the  recent  case  of  Gould  v,  Schermer,  101  Iowa,  583, — an 
action  to  recover  damages  for  injuries  sustained  by  plaintiff 
by  reason  of  the  alleged  negligence  of  defendant  road  super- 
visor in  constructing  a  bridge,  by  erecting  a  cattle  pass  under 
the  same  without  authoritv, — the  court  instructed  as  follows : 
"That,  if  there  were  other  causes  than  that  of  the  cattle  wav  or 
defective  bridge  concurring  to  produce  the  injury,  plaintiff 
could  not  recover,  unless  these  causes  were  also  the  wrongful 
act  of  the  defendant."  This  court  said :  "Such  instructions 
were  erroneous,  for  the  rule  of  law  is  well  settled  that  the 
mere  fact  that  some  other  cause  operates  with  the  negligence 
of  the  defendant  to  produce  the  injury  does  not  absolve 
defendant  from  liability.  His  original  wrong,  concurring 
with  some  other  cause,  and  both  operating  proximately  at  the 
same  time  in  producing  the  injury,  makes  him  liable,  whether 
the  other  cause  was  one  for  which  the  defendant  was  responsi- 
ble or  not."  This  case  is  decisive  of  the  question  under  con- 
sideration, and  sustains  appellee's  contention  as  to  the  law. 

III.  Appellant  insists  that  the  court  refused  to  instruct 
as  to  the  fact  that  the  team  was  frightened,  so  far  as  it  affected 
the  question  of  the  proximate  cause  of  the  death  of  the 
deceased.    After  stating  the  issues,  the  court  instructed  that: 

"To  recover  damages  from  the  defendant  for  the  kill- 
2  ing  of  W.  H.  Stone  by  the  defendant's  train,  all  the 

following  matters  must  appear  from  the  evidence: 
First,  that  the  defendant  was  negligent  m  some  one  or  more 
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of  the  particulars  complained  of  in  plaintiff's  petition ;  second, 
that  such  n^ligence  on  defendant's  part  caused  the  death  of 
W.  H.  Stone;  third,  that  W.  H.  Stone  was  not  guilty  of  negli- 
gence on  his  part  that  contributed  to  the  injury ;  fourth,  that 
the  estate  of  W.  H.  Stone  suffered  injury  by  reason  of  his 
death.  The  burden  rests  with  plaintiff  to  show  all  of  said 
matters  by  the  greater  weight  or  preponderance  of  evidence . 
If  all  of  said  matters  are  thus  shown,  the  plaintiff  will  be 
entitled  to  recover ;  but,  if  any  one  or  more  of  said  matters  are 
not  thus  shown  by  the  evidence,  then  your  verdict  must  be  for 
the  defendant."  Following  this,  the  court  instructed  fully  and 
clearly  as  to  the  duty  of  the  defendant  in  respect  to  the  matters 
charged  as  negligence,  and  that  if  defendant  was  negligent  in 
any  of  said  particulars,  and  such  negligence  caused  the  death 
of  W.  H.  Stone,  without  fault  or  negligence  on  his  part  con- 
tributing thereto,  the  defendant  was  liable.  Next  in  order 
the  following  was  given:  ^^(9)  Unless  it  appears  from  the 
evidence  that  the  defendant  was  negligent  in  the  running  and 
management  of  its  train  in  one  or  more  of  the  ways  complained 
of,  as  before  explained,  then  the  plaintiff  cannot  recover ;  but, 
if  such  negligence  is  shown  by  the  evidence,  then  it  must  also 
appear  from  the  evidence  that  such  n^ligence  on. the  part  of 
defendant  caused  the  death  of  W.  H.  Stone.  That  is,  it  must 
appear  from  the  evidence  that  but  for  such  negligence  the  acci- 
dent and  consequent  death  of  W.  H.  Stone  would  not  have 
occurred.  If  it  appears  from  the  evidence  that  the  defendant 
company  was  negligent  in  some  one  or  more  of  the  particulars 
complained  of,  as  in  failing  to  ring  the  bell  or  blow  the  whistle 
on  approaching  the  crossing,  still,  if  it  appears  from  the  evi- 
dence that,  by  reason  of  the  team  driven  by  Stone  being 
unmanageable,  the  giving  of  said  signals,  or  the  placing  of  a 
flagman  at  said  crossing,  would  not  have  prevented  the  injury, 
then  it  cannot  be  said  that  the  failure  of  the  defendant  to  give 
said  signals,  or  to  station  said  flagman  at  the  crossing,  caused 
the  injury."  The  remaining  instructions  are  as  to  the  care  to 
be  exercised  by  persons  when  approaching  railway  crossings, 
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and  as  to  the  measure  of  damages.  The  eleventh  paragraph 
submits  the  question  whether  the  fright  of  the  team  was  such 
as  to  excuse  the  deceased  from  stopping,  looking,  and  listening 
for  the  approach  of  the  train.  Taking  the  view  of  the  law 
that  we  do,  we  think  the  instructions  were  sufficiently  full  and 
explicit  in  the  respect  complained  of. 

IV.     It  is  charged  that  defendant  was  negligent  "by 
sharply  sounding  the  whistle  of  the  engine  when  near, the  cross- 
ing, and  thereby  frightening  the  decedent's  horses."     There 
was  evidence  tending  to  show  that  immediately  before,  or  just 
at  the  time  of,  the  collision,  the  whistle  was  sounded ; 

3  and  the  court  submitted  to  the  jury  the  question 
whether  the  defendant's  engineer  was  n^ligent  in  so 

doing.  Appellant  insist  that  there  was  no  evidence  to  war- 
rant the  giving  of  this  instruction,  and  cites  Schaefert  v.  Rail- 
way  Co,,  62  Iowa,  624,  and  Ochiltree  v.  Raiiiuay  Co.,  99  Iowa, 
373,  to  show  that  it  would  not  be  negligent  to  have  sounded 
the  whistle.  Whether  or  not  it  was  negligence  to  sound  the 
whistle  at  that  time  depends  upon  the  circumstances,  and, 
under  the  circumstances  of  this  case,  the  court  could  not  say 
as  a  matter  of  law  that  it  was  or  was  not  negligence,  but 
properly  submitted  it  to  the  jury. 

In  the  seventh  paragraph  the  court  instructed  that  "if 

the  cirmustances  and  surroundings  of  the  crossings  as  shown 

by  the  evidence  were  such  as  that,  with  the  signals  that  were 

given  by  the  defendant  of  the  approach  of  the  train, 

4  and  the  speed  the  train  was  going,  persons  at  and  near 
the  crossing,  who  were  using  ordinary  care  to  learn  of 

the  approach  of  the  train,  had  reasonable  warning  of  its 
approach,  then  the  defendant  was  under  no  obligation  to  check 
thespeedof  its  train  as  it  approached  the  crossing."  Appellant 
insists  that  too  much  stress  is  laid  upon  the  giving  of  signals ; 
that  if  persons  could  see  the  approach  of  the  train,  though  no 
signals  were  given,  they  were  bound  to  keep  off  the  crossing. 
This  instruction  was  directly  applicable  to  the  alleged  negli- 
gence in  the  speed  of  the  train. 
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It  is  contended  that  the  court  erroneously  assumed,  in  the 

sixth  instruction,  that  there  were  obstructions  which  obscured 

the  hearing  and  seeing  of  the  approaching  train.     There  is  no 

dispute  that  the  mill  and  comcrib  obstructed  the  view 

5  up  to  a  certain  point,  and  there  is  dispute  as  to  whether 
the  view  was  not  also  obstructed  bv  a  section  house,  and 

as  to  the  extent  of  the  view.  There  was  no  error  in  this 
instruction.  There  is  an  equally  groundless  complaint  made 
of  the  ninth  instruction. 

The  fifth  instruction  submitted  the  question  whether  the 
defendant  was  negligent  in  not  having  a  flagman  at  the  cross- 
ing.    It  is  insisted  that,  as  the  horses  were  unmanageable,  the 
absence  of  a  flagman  had  nothing  to  do  with  the  acci- 

6  dent     It  was  for  the  jury  to  say  whether,  in  view  of 
the  deceased's  attention  being  given  to  the  team,  the 

presence  of  a  flagman  to  warn  him  that  the  train  was  approach- 
ing might  not  have  enabled  him  to  turn  the  team  out  of  the 
street.  In  submitting  the  charge  that  defendant  was  negli- 
gent in  failing  to  give  proper  signals  by  ringing  the  bell  or 
blowing  a  whistle,  the  court  instructed  that  it  Avas  the  duty  of 
the  defendant  "to  ring  the  bell  on  its  engine  at  least  sixty  rods 
before  the  train  reached  the  highway  crossing  in  question,  and 
to  ring  said  bell  continuously  until  said  crossing  was  reached," 
and  that  not  to  do  so  would  be  negligence.     Appellant 

7  cites  section  2072  of  the  Code,  requiring  that  the 
whistle  shall  be  twice  sharply  sounded  sixty  rods  before 

the  road  crossing  is  reached,  *^  but  at  street  crossings  within 
the  limits  of  cities  or  towns,  the  sound  of  the  whistle  may  be 
omitted  unless  required  by  ordinance  or  resolution  of  the 
council  thereof."  The  town  of  Anita  had  passed  no  ordi- 
nance ;  hence,  it  was  not  required  that  the  warning  be  sounded 
within  the  toTm  limits.  The  court  properly  instructed  only  as 
to  whether  or  not  the  bell  was  rung. 

The  court  submitted  the  following  special  interrogatory, 
which  was  answered  in  the  negative:     "If  the  said  Stone 
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while  approaching  the  crossing  in  question  had  looked  for  the 
train  approaching  from  the  east,  would  he  not  have 

8  heen  able  to  see  the  train  in  question  during  all  of  the 
time  he  traveled  from  the  northwest  comer  of  the  large 

crib  in  question  until  he  reached  the  place  of  the  accident  ?" 
Appellant  insists  that  this  answer  is  in  conflict  with  the  imdis- 
puted  evidence.  There  is  evidence  tending  to  show  that  the 
location  of  the  section  house  obstructed  the  view  after  ike 
corncrib  was  passed.  Therefore  we  cannot  say  that  the 
answer  has  no  support. 

It  is  contended  that  the  last  two  interrogatories  sub- 
mitted by  the  court  did  not  ask  the  jury  to  find  any  particular 
question  of  fact.     The  first  asked  the  jury  to  find  whether  the 
attention  of  deceased  was  so  diverted  by  the  fright  of 

9  his  team,  the  danger  arising  therefrom,  and  his  efforts 
to  control  them,  that,  under  the  circimistances,  he  was 

not  guilty  of  negligence  in  not  stopping  and  listening  before 
going  on  the  crossing.  The  other  required  them  to  find 
whether  his  attention  was  so  diverted  that  he  was  not  guilty  of 
negligence  in  not  knowing  of  the  approach  of  the  train.  These 
interrogatories,  though  calling  for  answers  somewhat  in  the 
nature  of  conclusions,  call  for  the  finding  of  the  jury  as  to 
ultimate  and  important  facts  bearing  upon  the  question  of 
contributory  negligence. 

Appellant  submitted  the  interrogatory:      "Were  Mr. 
Stone's  horses  frightened,  unmanageable,  and  beyond  his  con- 
trol from  the  time  thev  left  the  northeast  corner  of  the  mill 
until  the  accident  happened  ?"     The  court  submitted 

1 0  instead  thereof  the  following :     "  ( 1 )  Were  Mr.  Stone's 
horses  frightened  from  the  time  they  left  the  northeast 

corner  of  the  mill  until  the  time  of  the  ac-cident?  (2)  Were 
Mr.  Stone's  horses  unmanageable  and  beyond  his  control  from 
the  time  they  left  the  northeast  corner  of  the  mill  until  the 
time  of  the  accident?''  Appellant  complains  that  the  court 
divided  his  interrogatory  into  these  two.  The  two  contain  all 
that  appellant  asked,  and  we  fail  to  see  any  prejudice  in  the 
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manner  in  which  they  were  submitted.     We  do  not  discover 
any  errors  in   the  record,   and  tlie  judgment  is   therefore 

AFFIBMED. 


Iowa  Savinos  &  Loan   Association,   Appellant,   v,   Law- 
rence Heidt,  et  al. 

BulMlns  and  Lojii  Afiioclatlons ;  A  bulldiog  and  loan  association 
ma;  retain  from  tlie  amount  of  a  loan  to  a  meml)er  tl)e  expenses 

1  of  recording  the  mortgaKe,  procuring  an  abstract,  and  of  ita  ex- 
amination by  an  attorney,  necessary  appraiser's  fee,  and  a  per- 

8    centage  on  his  shares  necessary  to  meet  the  expenses  of  t)ie  man- 
agement of  the  transaction. 
PKEMtLMs.    Code  1878,  chapter  6,  title  i>,  authorizing  building  and 
loan  associations  to  receive  "premiums  bid  by  members  for  the 

2  right  of  precedence  in  taking  loans,"  does  not  give  an  association 
the  right  to  exact  a  specified  premium,  where  there  is  no  cotnpe- 
tion.and  the  premium  added  to  the  interest  exceeds  legal  interest. 

Expanses:    Usury     A  deduction  of  a  specilied  part  of  the  dues  paid 
1    10  a  loan  association  for  necessary  expenses  of  manaftement  is 
lawful,  and  interest  paid  upon  the  sum  deducted  will  not  justify 
8    a  plea  of  usury. 

Samk.    Payment  by  a  borrower  of  the  lender's  necessary  expenses  in 
1    making  the  loan,  in  addition  to  legal  interest,  does  not  constitute 

usury. 
FiNiM.     Fines  Imposed  by  a  building  and  loan  association  on  a  bor- 

4  rower  of  live  cents  on  each  share  for  the  first  default,  and  ten 
1    cents  for  each  subsequent  default,  are  not  so  unreasonable  as  to 

be  void. 
CuBATivE  ACTS.    Acts  Twenty-sixth  General  Assembly,  chapter  BS, 
section  ti,  providing  that  interest  on  loans  by  building  and  loan 
associations  to  members  shall  not  be  deemed  usurious,  applies  to 

5  loans  made  before  its  enactment,  since  that  section  became  sec- 
tion isns  of  the  Code,  which  Acts  Twenty-seventh  General  As- 
sembly, chapter  48,  amended  to  make  It  applicable  to  loans 
made  before  the  Code  took  eSect. 

Constitutional  law,  A  curative  act  which  merely  takes  away  the 
privilege  of  pleading  usury  does  not  change  the  agreement,  but 
7  only  removes  a  bar  to  its  enforcement,  and  Is  not  an  unconstitu- 
tional impairment  of  a  vested  right. 

Samk.  Code,  section  I898,  as  amended  by  Acts  Twenty -seventh  Gen- 
eral Assembly,  chapter  48,  providing  that  interest  on  loans  by 


298  Iowa  Savings  &  Loan  Assn.  v.  Heidt.    [107  Iowa 

building  and  loan  associations  should  not  be  deemed  usurious, 

7  pertains  only  to  the  remedy^  and  does  not  impair  the  vested  rights 
of  a  member,  though  enacted  pending  an  appeal  from  a  decree 
in  his  favor  on  the  plea  of  usury,  and  necessitating  a  reversal 
thereof. 

Same.    Code,  section  1898,  as  amended  by  Acts  Twenty-seventh  Gen- 
eral Assembly,  chapter  48,  providing  that  interest  on  loans  by 
6    building  and  loan  associations  to  parties  shall  not  be  deemed 
usurious,  is  not  unconstitutional  as  class  legislation. 

Construction  of  statute.     Acts  Twenty-sixth  General  Assembly 
chapter  85,  section  9,  declaring  the  amount  recoverable  from  the 

8  borrower  by  a  building  and  loan  association,  fixes  the  maximum 
recovery,  but  does  not  prevent  an  association  from  contracting 
to  receive  a  smaller  amount. 

Appeal  from  Polk  District  Court, — Hon.   C.  P.  Holmes, 

Judge. 

Tuesday,  January  24,  1890. 

Action  in  equity  to  foreclose  a  mortgage  on  real  estate, 
and  to  cancel  certain  shares  of  stock  held  by  defendant  in 
plaintiff  association.  Defense — usury,  which  was  sustained 
by  the  trial  court.  An  accounting  was  had.  A  judgment  of 
forfeiture  was  given  in  favor  of  the  school  fund,  and  plaintiff 
was  awarded  a  decree  for  the  sum  of  seventy-two  dollars  and 
eighty  cents,  without  either  interest  or  costs.  It  appeals. — 
Modified  and  Affirmed. 

Bailey  &  Ballreich  for  appellant. 

Dudley,  Coffin  £  Byers  for  appellee. 

Waterman,  J. — Plaintiff  is  a  building  and  loan  associa- 
tion, having  incorporated  as  such  originally  in  1889.  On 
July  2,  1896,  its  articles  were  amended  to  comply  with  the 
requirements  of  chapter  85,  Acts  Twenty-sixth  General  Assem- 
bly. Defendant  was  the  owner  of  ten  shares  of  stock  in  said 
association,  and  on  February  15,  1891,  he  borrowed  from  it 
the  sum  of  one  thousand  dollars,  giving  as  security  his  shares 
of  stock  in  pledge  and  the  mortgage  in  suit.     At  the  time  of 
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making  the  loan,  plaintiff  deducted  from  the  amount  of  the 
loan  the  following  sums:  Attomey^s  fee  for  examining 
abstract,  two  dollars  and  fifty  cents ;  appraiser's  fee,  two  dol- 
lars; recording  mortgage,  one  dollar;  abstracter's  fee,  nine 
dollars.  The  remainder,  nine  hundred  and  eighty-five  dollars 
and  fifty  cents,  was  paid  to  defendant.  Defendant  was  to 
pay,  according  to  the  contract  contained  in  his  note  and  mort- 
gf.ge,  the  sum  of  seventeen  dollars  per  month  until  the 
maturity  of  his  stock.  This  amount  was  made  up  as  follows : 
sixty  cents  per  share,  installments  on  his  stock,  six  dollars; 
sixty  cents  per  share,  premium  for  the  loan,  six  dollars ;  and 
fifty  cents  per  share  as  interest  on  the  money  received,  five 
dollars.  Out  of  the  dues  on  stock,  the  association  deducted 
seven  cents  from  each  sixty  cents  paid,  for  expenses  of  manage- 
ment, but  only  so  much  of  this  was  used  or  kept  as  was  neces- 
sary for  actual  expenses.  From  time  to  time  the  surplus  of 
the  expense  fimd  was  carried  to  the  credit  of  the  stockholders. 

I.  It  is  claimed  that  defendant  did  not  receive  the  full 
amount  of  his  loan,  and  this  is  correct.     But  the  amounts 

deducted  were  necessary  expenses  in  perfecting  the 
1  loan.     These  sums  were  not  retained  by  the  associa- 

tion, but  were  paid  to  others,  and  were  proper  charges 
against  defendant.  Association  v.  Johnston,  106  Iowa,  218. 
Some  complaint  is  also  made  because  of  the  deduction  by 
the  association  of  seven  cents  out  of  each  sixty  cents  of  dues, 
for  expense  of  management.  W^  see  no  ground  for  a  mem- 
ber's objection  to  this  method.  It  is  not  claimed  that  more 
was  used  for  expenses  than  was  actually  necessary.  Now,  it 
is  apparent  that  these  expenses  had  to  be  paid  by  the  members. 
If  a  fund  was  not  raised  in  this  way,  the  amount  would  have 
to  be  taken  from  the  earnings.  In  any  event  the  burden 
would  fall  on  the  stockholders. 

II.  With  these  minor  matters  out  of  the  way,  we  take 
up  the  next  question  in  the  case,  which  is  the  claim  of  usury. 
It  is  said  (1)  that  the  contract  is  usurious,  because  the 
premium  exacted  was  not  bid  for  the  right  of  precedence  in 
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taking  the  loan;  (2)  because  interest  was  charged  upon  the 
face  of  the  loan;  and  (3)  because  the  fines  and  fees  were 
exorbitant.  It  is  true  that  the  premium  was  a  fixed  sum, 
established  by  the  by-laws  of  the  association,  and  chapter  6. 
tit.  9,  Code  1873,  was  in  force  when  this  loan  was  made.  In 
that  chapter  such  associations  are  given  the  right  to  receive 
**premiums  bid  by  members  for  the  right  of  prcx^edence  in  tak- 
ing loans,"  and  then  it  is  said  the  taking  of  such  premiums 

shall  not  be  held  to  be  usury.  We  are  of  the  opinion 
2  that,  under  that  statute,  it  was  not  lawful  for  the 

association  to  exact  from  a  borrower,  where  there  was 
no  competition,  an  arbitrary  sum  in  addition  to  the  interest  on 
his  loan,  where  the  whole  amounted  to  more  than  legal  inter- 
est ;  and  we  may  say,  without  setting  out  the  computation,  that 
we  think  it  did  in  this  case.  In  Assocmtion  v.  Heider,  55 
Iowa,  424,  and  Association  v.  Blackhuni;^^  Iowa  385,  each  of 
which  involved  a  construction  of  the  statute  w^e  are  now  con- 
sidering, while  usury  was  pleaded,  the  question  presented  now 
was  not  raised.  Except  in  name,  the  premium  here  does  not 
differ  in  any  way  from  interest.  It  is  paid  for  the  use  of 
money,  and  not  for  the  privilege  of  getting  the  loan.  As  it 
is  claimed  that  the  acts  of  plaintiff  in  exacting  from  defendant 
the  various  sums  it  did  as  consideration  for  the  loan  were 
validated  by  subsequent  legislation,  it  may  be  well  for  us  to 
determine  to  just  what  extent  curative  acts  were  needed.  We 
take  up,  therefore,  defendant's  further  claims  of  usury. 

III.  It  is  said  that  the  loan  was  usurious,  because  inter- 
est was  charged  on  the  face  of  the  note,  and  not  on  the  amount 
actually  paid  to  defendant.  The  two  cases  last  cited  are 
thought  by  coimsel  for  appellee  to  support  this  claim.  In 
those  cases  the  premium  charged  for  the  loan  was  deducted  at 
the  time  the  loan  was  made,  and  was  retained  by  the  associa- 
tion for  its  benefit,  and  interest  was  collected  upon  the  whole 
sum,  including  the  amount  of  the  premium ;  and  this  interest 
exceeded  the  rate  fixed  by  law.  The  items  which  defendant 
claims  should  not  have  been  included  in  the  principal  in  the 
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case  at  bar,  and  upon  which  interest  was  computed,  are  the 
two  dollars  and  fifty  cents  for  examining  abstract  and  two 
dollars  appraisement  fee.  Both  of  these  were  legitimate  mat- 
ters of  expense,  as  we  have  already  said.  As  a\'^  imderstand 
the  record,  while  the  two  dollars  fee  was  paid  into  the  expense 
fund,  it  w^as  the  exact  amount  that  was  paid  by  the  association 
out  of  that  fund  for  the  appraisement  in  the  making  of  this 
loan ;  and  the  other  fee  was  paid  to  an  attorney  for  services 
actually  rendered.     The  payment  by  the  borrower  of 

3  the  necessary  expenses  of  the  lender,  incurred  in  mak- 
ing the  loan,  in  addition  to  the  legal  interest,  will  not 

constitute  usury.  Smith  v.  Wolf,  55  Iowa,  555.  These 
amounts  were  not  exacted  as  a  bonus  bv  the  association,  and  it 
got  no  benefit  whatever  from  their  payment.  1'his  case  is 
materially  different  from  those  upon  which  defendant  relies. 

IV.  Xext,  it  is  said  that  the  fines  charged  were  exorbi- 
tant. Doubtless,  a  fine  may  be  so  imreasonable  and  excessive 
as  to  be  void.  But  these  do  not  appear  to  be  of  that  char- 
acter.     Impositions    proportionately    as    heavy    have   been 

approved  in  similar  cases.     See  4  Am.  &  Eng.  Enc. 

4  Law,  1042,  note  4.     The  statute  authorized  these  pen- 
alties, and  it  fixed  no  limit  to  the  amount  that  might  be 

imposed.  The  amount  fixed  by  the  by-laws  of  the  association 
was  five  cents  for  the  first  default  on  each  share,  and  ten  cents 
for  each  subsequent  default.  This  amount  was  not  exceeded 
in  defendant's  case.  He  knew,  or  should  have  known,  the 
terms  of  his  membership  when  he  purchased  st(X*k  in  the 
association,  and  we  do  not  think  he  can  be  heard  now  to  com- 
plain of  an  obligation  which  he  vohmtarily  assumed. 

V.  As  we  have  found  that  the  contract  was  tainted  with 
usury  because  of  the  exaction  of  the  level  or  arbitrary 
premium,  it  now  becomes  necessary  to  determine  whether  it 
has  been  purged  of  this  illegality  by  subsequent  legislation. 
This  loan  was  made  in  1891.  In  1896  the  Twenty-sixth 
General  Assembly  passed  an  act  (chapter  85)  providing  for 
the  government,  management,  and  operation  of  associations  of 
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this  character.  Section  9  of  that  act,  so  far  as  material,  is  as 
follows :  "All  building  and  loan  and  savings  and  loan  associa- 
tions upon  receiving  the  certificate  of  the  auditor  shall  have 
power  *  *  *  to  assess  and  collect  from  members  such 
dues,  membership  fees,  fines,  premiums  and  interest  on  loans 
as  may  in  the  articles  of  incorporation  and  by-laws  have  been 
provided,  and  the  same  shall  not  be  held  to  be  usurious 

*  *  *  to  make  loans  to  members  on  such  terms  and  condi- 
tions as  the  articles  of  incorporation  and  by-laws  provide. 

*  ^  *  In  case  of  foreclosure  the  borrower  shall  be  charged 
with  the  full  amount  of  the  loan  made  to  him,  together  with 
the  dues,  interest,  premium  and  fines  for  which  he  is  delin- 
quent, and  he  shall  be  credited  with  the  same  value  of  his 
pledged  shares  as  if  he  had  voluntarily  withdra^vn  the  same." 
Ic  is  claimed  by  plaintiff  that  this  section  applied  to  contracts 
made  prior  to  its  passage,  and  validated  acts  already  done. 
This  law  is  not  expressly  made  retroactive,  and  we  should 
hesitate  before  giving  it  that  effect,  especially  to  the  extent 
claimed  by  plaintiff.  But  in  view  of  our  holding  upon  another 
statute,  which  is  set  up,  and  which  we  shall  next  consider,  it 
is  not  necessary  that  we  decide  this  question. 

VI.     Section   9,   which  we  have  set  out,   with   some 
changes  not  material  to  be  noticed  here,  went  into  the  present 
Code  as  section  1898.     The  Twenty-seventh  General  Assem- 
bly, by  chapter  48,  amended  this  section,  as  follows : 
5  "The  provisions  of  said  section  shall  apply  to  and  gov- 

ern all  contracts  between  building  and  loan  and  savings 
and  loan  associations  and  their  members,  made  and  entered 
into  prior  to  the  taking  effect  of  the  Code,  and  every  such  con- 
tract shall  in  all  actions  and  proceedings  be  construed  and 
enforced  as  in  said  section  provided,  and  with  the  same  force 
and  effect,  as  if  made  and  entered  into  after  the  Code  took 
effect  anything  in  the  statutes  in  force  when  such  contracts 
were  made  to  the  contrary  notwithstanding."  We  think  this 
act  was  intended  to  make  valid  and  enforceable  all  previous 
contracts  for  loans,  which  were  within  the  terms  of  section 
1898,  as  the  contract  in  suit  clearly  was. 
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The  next  question  is  as  to  the  le'gislative  power  to  do  this. 
As  a  general  rule,  it  may  be  said  the  legislature  can  validate 
any  act  which  it  might  originally  have  authorized.  Windsor 
V.  City  of  Des  Moines,  101  Iowa,  343 ;  City  of  Clinton  v. 
WalUJceVj  98  Iowa,  655.  A  number  of  objections  are  made 
to  the  application  of  this  rule  to  the  case  at  bar.  First,  it  is 
said  that  the  building  and  loan  law  of  the  state  is  unconstitu- 
tional, because  it  is  class  legislation.  Some  of  the 
0  arguments  advanced  in  support  of  this  claim  assail 

rather  the  policy  of  such  statutes  than  the  power  to 
enact  them.  In  theory,  these  institutions  are  profit-sharing. 
The  amounts  directly  paid  for  the  use  of  money  go  indirectly 
to  the  benefit  of  the  stockholders,  through  the  increase  in  the 
value  of  their  shares.  Where  the  loans  are  confined  to  share- 
holders, we  can  see  good  reason  for  exempting  such  associa- 
tions from  the  operation  of  the  usury  law.  That  the  constitu- 
tional power  exists  to  make  this  exemption,  we  think,  is  with- 
out serious  doubt.  Association  v.  Billing,  104  Mich.  186  (62 
K  W.  Kep.  373) ;  Trust  Co.  v,  WJiithed,  2  N.  D.  82  (49  IST. 
W.  Eep.,  318) ;  Archer  v.  Association  (W.  Va.),  30  S.  E. 
Rep.  241.  See  also,  on  the  general  character  of  these  insti- 
tutions, and  the  reasons  for  special  legislation  in  their  favor, 
Hawkins  v.  Association,  96  Ga.  206  (22  S.  E.  Rep.  711)  ; 
Association  V.  Monk  (N.  J.  Ch.),  30  Atl.  Rep.  872; 
Association  v.  Shields,  71  Miss.  630  (15  South  Rep. 
7  793).     Next,  it  is  said  the  curative  act  is  invalid,  so 

far  as  this  case  is  concerned,  for  to  give  it  effect  as 
agpinst  defendant  would  impair  vested  rights.  The  act  in 
question  was  passed  after  the  decree  was  rendered  by  the  trial 
ccurt  in  this  case;  and  for  this  reason  it  is  thought  that 
defendant's  rights  had  so  accrued  and  vested  as  that  they  could 
not  be  disturbed  or  altered  by  such  legislation.  In  City  of 
Clinton  v.  Wailiker,  supra,  the  curative  act  was  given  applica- 
tion to  a  contract  involved  in  a  suit  which  was  pending  when 
the  act  was  passed.  The  same  holding  was  made  in  Tuttle  v, 
Polh^  84  Iowa,  12.    Richman  v.  Supervisors,  77  Iowa,  513, 
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was  a  certiorari  proceeding  to  test  the  validity  of  an  assess- 
ment and  levy  of  a  tax  for  building  a  levee.  In  a  former  pro- 
ceeding, the  action  of  the  board  of  supervisors  had  been  set 
aside,  and  the  assessment  declared  void,  by  the  circuit  court, 
and  thi&  holding  was  affirmed  by  this  court.  After  this  final 
judgment,  the  general  assembly  passed  an  act  authorizing  a 
new  assessment.  This  was  had,  and  proceedings  were  again 
instiUited  to  test  the  validity  of  the  tax  levied  under  the  cura- 
tive  act.  This  last  is  the  case  we  have  cited.  It  was  urged  by 
the  petitioners  that  they  had  vested  rights  imder  the  first 
decision,  but  the  claim  was  denied  by  this  court.  In  Hujf  v. 
Cook,  44  Iowa,  639,  defendant,  a  woman,  claimed  to  have  been 
elected  to  the  office  of  county  superintendent.  In  a  proceed- 
ing to  test  her  right  to  the  office,  the  trial  court  held  that  she 
was  ineligible  because  of  her  sex.  She  appealed.  After  the 
judgment  below,  an  act  was  passed  by  the  general  assembly, 
which  in  effect  declared  that  no  person  previously  elected  to 
such  office  should  be  disqualified  from  holding  the  same 
because  of  her  sex.  It  was  held  by  this  court  that  the  bringing 
of  an  action  vests  no  right  to  a  particular  decision,  and  that 
defendant  being  eligible,  when  final  judgment  was  pro- 
nounced, it  should  go  in  her  favor.  See,  also,  Latid  Co,  v. 
Soper,  39  Iowa,  112,  124.  It  is  difficult  to  perceive  what 
right  of  the  plaintiff  in  the  case  at  bar  was  disturbed  by  the 
curative  act,  other  than  a  mere  privilege  of  pleading  usury; 
and  this  pertains  only  to  the  remedy,  which,  it  is  uniformly 
held,  may  be  altered  at  the  legislative  will.  Kossuth  County 
V.  Wallace,  60  Iowa,  508 ;  State  v.  Squints,  26  Iowa,  340.  So 
far  as  the  payments  made  and  fines  imposed  are  concerned, 
they  were  in  accord  with  the  terms  of  defendant's  contract. 
The  effect  of  the  subsequent  legislation  was  not  to  change  the 
agreement,  but  only  to  remove  a  bar  to  its  enforcement.  The 
cause  being  triable  de  novo  in  this  court,  there  seems  no  legal 
objection  to  the  entering  of  a  decree  in  conformity  with  the 
law  as  it  now  exists. 
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YII.  It  is  further  urged  against  the  validity  of  the  sub- 
sequent legislation  that  it  allows  a  recovery  which  may  be 
greater  than  the  amount  fixed  by  the  contract  in  some  cases ; 
and  it  is  said  that,  in  the  case  at  bar,  plaintiff  could  recover 
more  under  the  law  than  it  could  lawfully  claim  on  its  con- 
tract. But,  so  far  as  plaintiff  is  concerned,  it  is  seeking  noth- 
ing more  than  its  contract  calls  for.  Furthermore,  we 
8  do  not  think  the  measure  of  recovery  specified  in  the 

law  is  meant  to  be  mandatory,  in  the  sense  that  the  par- 
ties may  not  make  a  contract  more  favorable  to  the  debtor,  by 
which  they  will  be  bound.  The  law  fixes  the  maximum  of 
recovery  against  a  debtor,  but  we  can  see  no  reason  why^ 
within  the  limit  specified,  an  agreement  for  a  different  settle- 
ment may  not  be  made. 

VIII.  Plaintiff  is  entitled  to  a  judgment  for  the  sum  of 
five  hundred  and  seventy-one  dollars  and  eighty  cents,  with 
interest  at  eight  per  cent  from  November  1, 1895,  the  date  of 
defendant's  default.  We  find  this  amount  by  adding  the  divi- 
dends to  the  dues  and  premiums  paid,  which  makes  a  total  of 
four  hundred  and  twenty-eight  dollars  and  twenty  cents,  and 
deducting  this  from  the  face  value  of  the  note.  We  have 
made  no  deduction  from  defendant's  credits  for  expenses, 
because  we  are  unable  to  determine  what  the  actual  expenses 
were.  The  amount  plaintiff  withheld  from  premiums  for  this 
purpose  is  given ;  but  it  appears  that  this  was  often  too  liberal 
an  allowance,  and  left  a  balance  to  be  carried  to  the  loan  fund. 
Plaintiff  is  entitled  to  charge  defendant  only  for  his  share  of 
the  actual  and  necessary  expense  of  management,  and,  as  is 
said,  we  cannot  determine  what  this  would  be.  It  is  manifest 
from  what  has  been  said  that  the  judgment  in  favor  of  the 
school  fund  is  erroneous.  Under  the  circumstances,  we  think 
an  apportionment  of  the  costs  should  be  made.  Following  the 
rule  applied  in  Land  Co,  v,  Soper,  supra,  the  costs,  both  of  the 
court  below  and  of  this  courts  will  be  equally  divided  between 
the  parties.  Modified  as  we  have  suggested,  the  decree  against 
defendant  will  be  affirmed. 
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Sarah  A.  Peterson  v.  Henry  Gittings  and  Martha  C. 

Gittings,  Appellants. 

Creditor's  Bill.  A  creditor's  bill  cannot  be  maintained  in  the  district 
court  on  a  judgment  rendered  by  a  superior  court,  which  has  not 
become  a  lien  on  real  estate  by  filing  the  same  in  the  district  court 
2  as  authorized  by  Acts  Sixteenth  General  Assembly,  chapter  143, 
section  18,  as  amended  by  Acts  Nineteenth  General  Assembly, 
chapter  24,  section  8,  as  the  remedy  at  law  has  not  been  exhausted 
and  a  lien  on  land  is  a  necessary  basis  for  such  a  bill. 

Rule  applied:  Superior  Court  Jvdgmevi  Under  Acts  Sixteenth 
General  Assembly,  chapter  14^,  section  18,  as  amended  by  Acts 
Nineteenth  General  Assembly,  chapter  24,  section  8,  providing 
that  a  judgment  of  a  superior  court  may  be  made  a  lien  on  real 
estate  by  filing  a  transcript  thereof  in  the  district  court,  a  credit- 
2  or's  bill  cannot  be  maintained  in  the  district  court  to  subject  real 
estate  to  a  judgment  of  the  superior  court,  of  which  a  transcript 
has  not  been  filed  in  the  district  court,  since  such  judgment 
neither  gives  him  a  lien  on  real  estate,  nor  places  him  in  a  position 
to  perfect  one. 

Same.    The  equitable  proceedings  under  Code  1878,  sections  3159-3154, 
for  subjecting  land  to  the  payment  of  a  judgment  will  not  lie 

4  until  the  remedy  at  law  has  been  exhausted,  and  have  no  applica- 
tion to  superior  court  judgments  which  do  not  constitute  a  lien 
and  cannot  constitute  one  without  additional  proceedings  at  law, 
by  transcript. 

Transcript  to  Superior  Coart*    A  judgment  of  a  district  court,  con* 
sisting  of  a  transcript  filed  therein  of  a  judgment  of  a  superior 
1    court,  cannot  be  proved  by  a  certificate  of  the  clerk  of  the  supe- 
rior court. 

Same.  A  creditor's  petition  alleged  that  a  transcript  of  a  judgment 
of  a  superior  court  had  been  filed  in  the  district  court,  and,  as  an 
amendment,  plaintiif  filed  a  certified  transcript  of  the  judgment 
1  endorsed  (by  the  clerk  of  the  district  court — Reporter):  "Amend- 
ment to  plaintiffs  petition.  Filed  in  open  court,  November  15, 
1894.  T.  S.  Campbell,  Clerk."  //c/d.  that  the  endorsement  did 
not  show  the  transcript  to  have  been  filed,  except  as  an  amend- 
ment. 

Plea  and  proof.  A  plaintiff  in  a  creditor's  suit,  who  bases  his  claim 
on  a  judgment  of  the  district  court,  secured  by  filing  a  transcript 

5  of  a  judgment  of  the  superior  court,  cannot,  on  failing  to  prove 
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that  such  transcript  had  been  filed,  rely  on  the  judgment  of  the 
superior  court. 

Statutes:  common  law.  Statutes  in  afiirmance  of  the  common  law 
8  will  be  construed  as  to  cheir  consequences  in  accordance  with  the 
4    common  law. 

Same.    Statutes  will  be  interpreted  in  the  light  of  the  common  law, 

3  and  with  reference  to  the  principles  of  the  common  law  in  force 

4  at  the  time  of  their  passage. 

Appeal  from  Pottawattamie  District  Court. — Hon.  Walter 

I.  Smith,  Judge. 

Tuesday,  January  24,  1899. 

Creditors'  bill  to  subject  certain  real  estate  to  the  pay- 
ment of  plaintiff's  judgment.  The  trial  court  reserved  to 
defendants  a  homestead  in  the  property,  but  ordered  that  the 
remainder  be  subjected  to  plaintiff's  claim.  Defendants 
appeal. — Reversed. 

Geo.  W.  Hewitt  for  appellants. 
W.  E.  KUlpach  for  appellee. 

Deemer,  J. — Appellee's  judgment  was  rendered  by  the 
superior  court  of  the  city  of  Council  Bluffs.  Section  18, 
chapter  143,  Acts  Sixteenth  General  Assembly,  as  amended  by 
section  8,  chapter  24,  Acts  Nineteenth  General  Assembly,  pro- 
vides that:  "Judgments  in  said  court  may  be  made  liens 
•upon  real  estate  in  the  county  in  which  the  city  is  situated,  by 
filing  transcripts  of  the  same  in  the  district  court  as  pro- 
vided in  sections  3567  and  3568  of  the  Code  of  1873,  relating 
to  judgments  of  justices  of  the  peace;  and  with  equal  effect 
and  from  time  of  such  filing  it  shall  be  treated  in  all 
respects  as  to  its  effect  and  mode  of  enforcement  as  a  judg- 
ment rendered  in  the  district  court  as  of  that  date.  And  no 
execution  can  thereafter  be  issued  from  the  said  superior  court 
on  such  judgment,  and  no  real  property  shall  be  levied  upon 
-or  sold  on  process  issued  out  of  the  court  created  by  this  act" 
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(Superior  court).  The  statutes  with  reference  to  filing  tran- 
scripts of  judgments  rendered  by  justices  of  the  peace  provide 
that  the  clerk  of  the  district  court  shall  forthwith  file  the  same 
and  enter  a  memorandum  thereof  in  his  judgment  docket^ 
noting  the  time  of  the  filing  thereof,  and,  from  the  time  of  such 
filing,  it  shall  be  treated  as  a  judgment  rendered  in  the  district 
court.  The  original  petition  in  this  case  recited  that  a 
1  transcript  of  the  superior  court  judgment  had  been 

filed  in  the  oflice  of  the  clerk  of  the  district  court,  and 
that  the  same  was  of  record  in  Judgment  Docket  14,  p.  87,  of 
the  district  court  records.  In  response  to  a  demurrer,  which 
was  confessed,  plaintiff  filed,  as  an  amendment  to  her  petition, 
a  certified  transcript  of  the  judgment  rendered  by  the  superior 
court.  This  so-called  amendment  bore  this  indorsement  on 
the  back  thereof,  in  addition  to  the  title  of  the  case :  ''Amend- 
ment to  plaintiff's  petition.  Filed  in  oi>en  court  Kov.  15, 
1894.  T.  S.  Campbell,  Clerk.  W.  H.  Killpack,  Attorney 
for  Plaintiff."  These  are  all  the  filing  marks  appearing  on 
this  document.  At  the  trial,  plaintiff  offered  this  transcript 
as  proof  of  her  judgment ;  and  this  was  all  the  evidence  that 
was  offered  to  prove  her  right  to  attack  the  conveyance  between 
Henry  Gittings  and  his  wife,  Martha  C.  Manifestly,  this 
does  not  show  a  judgment  in  the  district  court.  If  the  tran* 
script  of  the  superior  court  judgment  had  been  filed  in  accord- 
ance with  the  statutes  before  quoted,  then  ihe  judgment  stood 
aF.  if  it  had  been  rendered  by  the  district  court,  and  could  not 
bo  proven  by  certificate  of  the  clerk  of  the  superior  court- 
There  is  no  evidence  that  this  transcript  was  ever  filed^ 
except  as  an  amendment  to  plaintiff's  petition,  and  no  show- 
ing that  a  memorandum  thereof  was  ever  entered  upon  the 
judgment  docket  of  the  district  court. 

This  brings  us  to  the  question  of  plaintiff's  right  to  main- 
tain a  creditor's  bill  in  the  district  court  upon  a  judgment 
rendered  by  the  superior  court.  It  clearly  appears  from  the 
acts  of  the  l^islature  hereinbefore  referred  to  that  judg- 
ments of  a  superior  court  are  not  liens  on  real  estate,  and  that 
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real  property  cannot  be  levied  upon  or  sold  on  process  issued 
out  of  such  court.  Now,  the  general  rule  is  that  a  creditor 
must  hkve  a  lien,  or  be  in  a  situation  to  perfect  a  lien,  before 
filing  a  bill  in  equity  to  subject  real  estate  to  the  payment  of 
his  claim.  Buchanan  v.  Marsh,  17  Iowa,  494;  Goode  v.  Gar- 
rity,  75  Iowa,  713 ;  Faivre  r.  Gillman,  84  Iowa,  573 ;  Fur 
Factory  v.  Teabout,  104  Iowa,  360;  Wait  Fraudulent  Con- 
veyance (3d  ed.),  section  73;  Bump  Fraudulent  Convey- 
ance (2d  ed.),  p.  521.  There  are  some  exceptions  to  this 
rule,  but  the  case  does  not  come  within  any  of  these  excep- 
tions. Appellee  relies  upon  a  line  of  cases  holding  that  an 
action  in  the  nature  of  a  creilitors'  bill  may  be  maintained  in 
a  state  court  upon  a  judgment  rendered  by  the  feileral  court ; 
citing  Bank  v.  Sloman,  42  Xeb.  350  (60  X.  W.  Kep.  589), 
to  which  we  might  add  the  following:  Bullitt  v.  Taylor,  34 
Miss.  743 ;  Brown  v.  Bates,  10  Ala.  432 ;  Bridge  Co,  v. 
Fowler,  55  Kan.  17  (39  Pac.  Kep.  727).  There  is  conflict 
in  the  authorities  on  this  proposition,  however.  See  Tarbell 
V.  Griggs,  3  Paige,  207;  Winslow  v,  Leland,  128  HI.  338 
(21  X.  E.  Eep.  588)  ;  Steere  v,  Iloagland,  39  111.  264;  and 
cases  cited  in  Wait  Fraudulent  Conveyance  (3d  ed.),  under 
section  78.  Without  determining  the  proper  rule  to  be 
applied  tc  such  a  state  of  facts,  it  is  enough  to  say  that  those 
cases  which  hold  to  the  affirmative  of  the  proj>osition  do  so 
upon  one  or  all  of  these  grounds:  (1)  That  a  judgment  of 
the  federal  court  sitting  within  the  state  in  which  the  action 
of  the  state  court  is  invoked  is  a  lien  upon  the  real  estate 
sought  to  be  reached  by  the  creditors'  bill ;  (2)  that  judgments 
rendered  by  federal  courts  are  treated  as  domestic  judgments, 
at  least  within  the  boundaries  of  the  state  in  which  the  judg- 
ments were  rendered;  (3)  that  plaintiffs  in  these  judgments 
are  entitled  to  the  same  remedies,  by  attachment,  execution, 
or  other  means,  as  plaintiffs  in  judgments  rendered  by  state 
courts.  Xone  of  these  reasons  are  applicable  to  judgments 
rendered  by  superior  courts,  unless  it  be  the  second,  and  that 
is  not  sufficient  ground  for  sustaining  a  creditor's  bill  based 
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upon  a  judgment  rendered  by  such  a  court ;  for,  as  we  have 
seen,  the  creditor  must,  as  a  general  rule,  have  acquired  a  lien 
on  the  specific  property,  or  be  in  a  position  to  perfect  a  lien 
thereon,  and  subject  it  to  the  payment  of  his  judgment,  upon 
the  removal  of  the  obstacle  presented  by  the  fraudulent  trans- 
fer. In  Crippen  v.  Hudson,  13  N.  Y.  161,  the  supreme  court 
of  that  state  squarely  holds  that  an  action  in  the  nature  of  a 
creditors'  bill  cannot  be  sustained  upon  a  judgment  rendered 
b^  a  justice  of  the  peace  which  has  not  been  docketed  in  the 
county  clerk's  oflSce  so  as  to  become  a  lien  on  real  estate; 
one  of  the  reasons  for  its  holding  being  that  the  creditor  had 
not  exhausted  his  legal  remedies  until  the  judgment  had  been 
docketed  in  the  coimty  clerk's  office.  See,  also,  Dtx  v.  Briggs, 
9  Paige,  595;  Coe  v,  WhitbecTc,  11  Paige,  42;  Brinkerhoff  ik 
Brown,  4  Johns.  Ch.  671 ;  Clements  v.  Waters^  90  Ky.  96 
(13  S.  W.  Kep.  431);  Mansfield  v,  Wilkinson  (Ky.)  27 
S.  W.  Rep.  808.  The  case  of  Bailey  v.  Burton,  8  Wend. 
339,  which  is  often  cited  to  sustain  the  contention  that  a  judg- 
ment of  a  justice  of  the  peace  will  support  a  creditors'  bill  in 
the  district  court,  related  to  personal  property  which  had  been 
taken  under  execution  issued  by  the  justice,  and  upon  which 
there  ^vas  a  lien  by  reason  of  the  levy.  Falker  v,  Linelian,  88 
Iowa,  641,  relied  upon  by  appellee,  also  relates  to  personal 
property.  When  a  transcript  of  a  judgment  of  a  justice  of 
the  peace  is  docketed  in,  and  made  a  judgment  of,  a  court 
of  record,  it  then  becomes  as  much  entitled  to  the  aid  of  a 
court  of  equity  as  though  originally  recovered  in  a  court  of 
record.  Newdigate  v.  Jacobs,  9  Dana,  18;  Hiatt  v,  Barnes* 
Adrnrs,  5  Dana,  220;  Ballentine  v.  Beall,  4  111.  204;  Weaih- 

erford  v,  Myers,  2  Duv.  191.  From  these  authorities 
2  it  would  appear  that  a  judgment  of  the  superior  court 

which  is  not  a  lien  upon  real  estate  is  not  suflBcient 
basis  for  a  creditors'  bill,  for  the  reasons  that  (1)  the  creditor 
has  no  lien  on  the  real  estate,  and  is  not  in  position  to  per- 
fect one,  and  subject  it  to  the  payment  of  his  judgment,  upon 
the  removal  of  the  obstacle  presented  by  the  fraudulent  trans- 
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fer:  (2)  he  has  not  exhausted  his  remedy  at  law  by  filing  a 
transcript  with  the  clerk  of  the  district  court,  so  as  to  make 
the  judgment  a  lien  upon  real  estate. 

But  it  is  suggested  in  argument  that  the  old  action  in 
equity  known  as  a  creditors'  bill  has  been  entirely  superseded 
by  statute  (sections  3150  to  3154  of  the  Code  of  1873),  and 
that  these  sections  authorize  actions  to  subject  property 
belonging  to  the  defendant  at  any  time  after  the  rendition  of 
a  j'ldgment  by  any  court.  Whether  statutes  like  this  are  to 
be  held  a  substitute  for  creditors'  bills,  or  to  provide  a  cumu- 
lative remedy,  is  a  question  of  considerable  doubt,  and  one 
upon  which  the  authorities  are  in  conflict.  See  cases  cited 
in  5  Enc.  PI.  &  Prac.  pp.  433,  434.  We  need  not  determine 
this  question ;  for,  if  it  be  conceded  that  such  a  statute  super- 
sedes the  common  law,  it  does  not  follow  that  any  judgment  is 
a  sufficient  basis  for  the  proceedings.     The  statute  is 

3  really  declaratory  of  the  common  law,  and  should  be 
construed    with   reference   to   the   established   rules 

thereof.  The  statute  says  the  action  must  be  by  equitable 
proceedings,  and  such  proceedings  will  not  lie  until  one  has 
exhausted  his  remedy  at  law.  In  the  case  of  Banh  v.  Quack- 
enhush,  143  X.  Y.  App.  567  (38  K  E.  Eep.  728),  it  is  held, 
in  effect,  that,  while  statutory  proceedings  similar  to  those  in 

• 

our  own  statute  were  intended  as  a  substitute  for  creditors' 
bills,  yet  the  same  rules  obtain,  so  far  as  applicable,  and  that 
a  creditor  must  first  exhaust  his  remedy  at  law  before  resort- 
ing to  them.  It  was  also  held  that  the  proceedings  could  not 
be  predicated  upon  a  foreign  judgment,  or  upon  judgment  in 
rem,  and  that,  if  the  creditor's  judgment  has  ceased  to  be  a 
lien  upon  the  realty  of  his  debtor,  he  must  by  some  proper 
proceeding  reinstate  his  lien.  We  have  held  that  a  lien  must, 
exist  in  order  that  one  may  invoke  the  statutory  remedy. 
Fur  Factory  v,  Teahout,  supra.  The  holding  of  the  New 
York  court  is  the  result  of  an  application  of  these  well- 

4  known  rules  of  construction :    That  statutes  in  affirm- 
ance  of  the  common  law  shall  be  construed,  as  to  their 

consequences,  in  accordance  with  the  common  law  (see  Baker 
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V.  Baher,  13  Cal  87),  and  that  statutes  are  to  be  interpreted 
in  the  light  of  the  common  law,  and  with  reference  to  the 
principles  of  the  common  law  in  force  at  the  time  of  their 
passage.    Scaife  v,  S to  vail,  67  Ala.  237 ;  Freeman  v.  People, 

4  Denio,  9 ;  Com,  v.  Humphries,  7  Mass.  2-12.  With  these 
principles  in  mind,  it  is  clear  that  the  judgments  referred 
to  in  our  statute  refer  to  judgments  which  are  liens  upon  real 
property,  and  not  to  judgments  of  superior  or  justice  courts, 
^lention  should  be  made  of  the  fact,  however,  that  we  are  now 
considering  a  creditors'  bill,  or  equitable  proceedings  to  sub- 
ject real  estate,  and  not  an  action  to  reach  personal  property. 

One  other  thought  seems  to  be  conclusive.  Appellee  bases 

her  action  upon  a  judgment  of  the  district  court,  and  shows 

on  the  face  of  her  petition  that  there  is  no  longer  any 

5  judgment  in  the  superior  court  which  can  be  enforced 
by  execution  or  other  process.    She  has  failed  to  prove 

such  judgment,  and  this  should  end  the  case.  As  appellee  has 
failed  to  prove  her  judgment,  the  decree  of  the  district  court 

is  REVERSED. 


138    2M  ^^-  H.  Applegate,  Appellant,  v.  W.  II.  Applegate,  II.  M. 

Wyckoff,  The  Corn  Exchaxge  Bank,  Ernest  A. 
IIamill,  Eutii  a.  Applegate  and  C.  C.  Applegate, 
Administrator  of  the  Estate  of  J.  A.  Applegate, 
Deceased. 

Creditor's  Bill:   judgment.    A  judgment  rendered  In  an  accounting 
in  an  action  between  a  firm  and  its  individual  members  fixing  the 

1  amount  due,  ordering  execution  and  providing  for  the  appli- 
cation  of  the  funds  in  the  hands  of  a  receiver  and  the  individual 

2  partners,  is  a  final  judgment  on  which  an  action  to  set  aside  a 
fraudulent  conveyance  may  be  brought  as  soon  as  rendered, 

3  although  subsequently  the  court  made  further  findings  determin- 
ing what  amounts  should  be  applied  upon  the  judgment  from  the 
money  and  property  in  the  hands  of  the  receiver  and  of  some  of 
the  members  of  the  firm. 

Judgment  as  basis.    A  personal  judgment  against  the  executor  of 
plaintiff*8  deceased  debtor,  after  he  had  been  discharged  from  his 
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6  trust,  created  no  lien  on  the  lands  of  decedent,  and  gave  plaintiff 
no  right  to  complain  of  any  fraudulent  conveyance  thereof. 

Priority  of  cbeditors.  A  judgment  creditor  of  a  fraudulent  grantee 
who  was  as  well  fraudulent  grantor,  which  extended  credit  to  the 
latter  upon  the  strength  of  his  ownership  of  the  property,  with  no 

10  knowledge  that  anyone  claimed  a  conveyance  to  him,  was  in  fraud 
of  creditors,  and  which  subjected  the  land  to  the  payment  of  its 
claims  before  any  steps  were  taken  by  the  creditors  of  the  fraud- 
ulent grantor,  is  entitled  to  priority  over  the  latter. 

Collateral  attack.     A  decision  of  the  court  determining  whether 

8  jurisdictional  facts  exist  in  a  proper  instance  authorizing  it  to  pro- 

9  ceed  is  conclusive  as  against  a  collateral  attack. 

Samk.     a  judgment  which  is  good  between  the  parties  cannot  be 
9    adjudged  void  as  to  strangers,  in  the  absence  of  fraud  or  collusion. 

RcjLE  APPLIED.  A  sale  of  land  under  execution  on  a  judgment  in  an 
attachment  suit  against  a  fraudulent  vendee,  was  not  subject  to 
a  collateral  attack  by  the  judgment  creditor  of  the  fraudulent 
vendor,  on  the  ground  that  the  defendant  in  such  attachment  suit 
had  no  notice  thereof,  where  such  defendant  had  appeared  to  a 

7  creditors  bill  founded  thereon,  and  answered,  admitting  that  such 
action  had  been  brought  against  him,  and  pleaded  that  he  had 
sold  the  property  in  controversy  to  one  who  had  intervened  in  the 
attachment  suit,  in  both  of  which  proceedings  the  attaching  cred- 
itor prevailed,  and  where  such  defendant,  afltr  the  sale  on  execu- 
tion, appeared  in  the  attachment  suit,  and  moved  that  such  sale 
be  set  aside  for  want  of  jurisdiction  in  the  attachment  proceed- 
ings, there  raising  want  of  notice  for  the  first  time;  which  motion 
was  denied. 

Statute  of  limitations.  Under  Code,  1873,  section  2583,  providing 
that  the  time  during  which  the  defendant  is  a  non-resident  of  the 
state  shall  be  excluded,  in  computing  periods  of  limitation,  the 
4  right  to  bring  an  action  to  set  aside  a  fraudulent  conveyance  to  a 
non-resident  grantee  was  not  barred  by  the  statute  where  it  was 
brought  within  five  years  after  the  conveyance  of  the  property  in 
controversy  to  a  resident  of  the  state. 

Lachbs.  In  an  action  for  an  accounting  by  and  between  the  mem- 
bers of  a  co-partnership,  in  which  a  receiver  of  the  property  of  the 
firm  was  appointed,  pending  the  litigation,  separate  judgments 
were  rendered  in  favor  of  certain  members  of  such  firm  against 
their  co-partners,  and  the  money  in  the  receiver's  hands  was  there- 
by directed  to  be  applied  pro  rata  in  the  payment  of  such  judg- 
ments. The  judgment  creditors  were  also  required  to  account  for 
and  apply  in  like  manner  certain  property  and  money  in  their 
hands,  belonging  to  the  firm.  Further  orders  were  subsequently 
made  therein,  from  time  to  time,  until  all  the  property  of  the 
co-partnership  was  disposed  of  and  accounted  for,  whereupon,  but 
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5  more  than  five  years  after  the  principal  judgments  were  rendered, 
the  holder  thereof  brought  suit  in  equity  to  subject,  in  satisfac- 
tion of  the  balance  due  thereon,  certain  real  estate  alleged  to  have 
been  conveyed  by  the  judgment  debtor  in  fraud  of  his  creditors, 
//e/d,  that,  under  such  circumstances,  plaintiff's  delay  in  bringing 
such  suit  would  not  defeat  his  right  to  recover;  since,  the  suit  was 
begun  shortly  after  the  receiver  made  his  report,  and  all  the  prop- 
erty of  the  partnership  was  disposed  of  and  accounted  for,  and 
the  exact  amount  which  would  remain  unpaid  could  not  be  deter- 
mined until  that  time. 

Appeal  from  Cass  District  Court, — Hex.  W.   R.   Green, 

Judge. 

Wednesday^  January  25,  1899. 

Creditors'  bill  to  subject  certain  lands,  the  title  to 
which  was  atjone  time  in  S.  J.  Applegate,  to  the  payment 
of  plaintiff's  judgment  against  him.  The  title  to  the  land 
is  now  in  Ernest  A.  Hamil,  or  the  Corn  Exchange  Bank, 
derived  through  a  sale  of  property  on  execution  from  a  judg- 
ment wherein  the  Corn  Exchange  Bank  was  plaintiff,  and  W. 
J.  Applegate,  the  grantee  of  S.  J.  Applegate,  was  defendant. 
It  is  claimed,  among  other  things,  that  the  judgment  upon 
which  the  execution  issued,  and  under  which  the  land  was 
sold,  was  and  is  of  no  validity,  for  the  reason  that  the  court 
which  rendered  it  had  no  jurisdiction  of  W.  J.  Applegate. 
Some  other  claims  are  made,  which  will  be  hereafter  con- 
sidered. The  trial  court  dismissed  plaintiff's  petition,  and 
he  appeals. — Affirmed, 

Curtis,  Follett  £  Curtis  for  appellant. 

Phelps  &  Temple  for  appellees. 

Deemer,  J. — Stated  as  shortly  as  may  be,  the  facts  are 
as  follows:  In  1886  one  S.  J.  Applegate  was  the  o^vner  of 
the  property  in  controversy,  consisting  of  eighty  acres  of  land 
and  two  town  lots  in  the  citv  of  Atlantic.  In  December  of  that 
year  he  conveyed  the  same  to  his  son,  W.  J.  Applegate,  the 
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deed  expressing  a  consideration  of  nine  thousand  five  hun- 
dred dollars.  W.  J.  Applegate  held  title  to  the  property  until 
1890,  when  he  conveyed  it  to  George  M.  Barber,  who  held 
the  title  until-  April  7,  1891,  when  he  re-conveyed  the  same 
to  W.  J.  Applegate.  A  few  days  prior  to  this  last  conveyance, 
Applegate  deeded  the  land  to  H.  M.  Wyckoff,  but  the  deed 
to  Wyckoff  and  re-conveyance  from  Barber  to  Applegate  were 
not  recorded  until  September  of  the  year  1891.  On  the  fourth 
day  of  April,  1891,  the  Com  Exchange  Bank  of  Chicago, 
111.,  commenced  an  action  against  W.  J.  Applegate  et  al,, 
upon  certain  promissory  notes  of  the  said  Applegate,  and 
caused  an  attachment  to  be  issued  and  levied  upon  the  prop- 
erty in  controversy.  At  the  same  time  it  commenced  an 
equitable  action  to  subject  the  property,  claiming  that  it  had 
been  conveyed  in  fraud  of  creditors.  W.  J.  Applegate  and 
George  M.  Barber  were  both  made  parties  to  this  suit.  Barber 
made  no  appearance,  but  Applegate  appeared  and  filed  an 
answer  setting  up  the  re-conveyance  from  Barber,  and  stating 
that  he  had  sold  the  property  to  Wyckoff,  who  was  alleged  to 
be  the  owner,  and  denying  the  issuance  and  levy  of  the  attach- 
ment in  the  action  on  the  notes.  Wyckoff  intervened  and 
claimed  title  under  his  conveyance  from  Applegate.  No 
appearance  was  made  to  the  law  action,  and  judgment  was 
rendered  for  the  amount  of  the  notes,  and  the  attachment 
established  as  a  lien  against  the  attached  property.  A  sup- 
plemental petition  was  then  filed  in  the  equity  suit,  reciting 
the  recovery  of  judgment  and  the  confirmation  of  the  attach- 
ment, and  asking  that  the  judgment  be  made  a  lien  upon  the 
property,  and  that  the  conveyances  from  Applegate  to  Barber 
and  to  Wyckoff  be  set  aside  as  fraudulent.  On  these  issues 
that  suit  was  tried  to  the  court,  resulting  in  a  decree  as  prayed, 
from  which  an  appeal  was  taken  to  this  court,  where  the 
decree  was  affirmed.  See  91  Iowa,  411.  After  the  decree 
was  rendered,  an  execution  issued,  and  the  land  was  sold  to 
the  bank  for  something  over  seven  thousand  dollars.  No 
redemption  having  been  made,  a  deed  issued  to  defendant 
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Ernest  A.  Hamill  on  March  8,  1894-,  and  Ilamill  went  into 
possession  of  the  property.  Appellant  is  a  judgment  creditor 
of  S.  J.  Applegate,  who  obtained  Jiis  judgments  in  this  man- 
ner: Prior  to  the  year  1886,  J.  C.  Yet^er,  S,  J.  Applegate, 
and  this  plaintiff,  W.  II.  Applegate,  were  associated  together 
as  partners  in  the  pork-packing  business  in  the  city  of 
Atlantic,  under  the  name  of  W.  H.  Applegate  &  Co.  Dis- 
sensions arose  between  the  members  of  this  co-partnership, 
resulting  in  a  great  deal  of  litigation.  In  an  action 
1  wherein  J.  C.  Yetzer  was  plaintiff  and  W.  H.  Apple- 

gate  k  Co.,  et  cd,  were  defendants,  S.  J.  Appl^ate  was 
appointed  receiver  of  the  property  of  the  co-partnership,  pend- 
ing an  action  between  the  firm  and  the  individual  members 
tliercof,  and  J.  C.  Yetzer  was  a  suretv  on  his  bond  as  such 
receiver.  In  that  accounting  preceding,  judgment  was 
rendered  in  favor  of  J.  C.  Yetzer  and  against  S.  J.  Apple- 
gate  for  the  sum  of  five  thousand  six  hundred  and  twenty-one 
dollars  and  eighty-four  cents,  and  in  favor  of  this  plaintiff, 
and  against  S.  J.  Applegate  for  the  sum  of  cme  thousand  two 
hundred  and  sixty-three  dollars;  and  it  was  further  provided 
that  the  receiver  should  make  report,  and  that  the  money  in 
his  hands  should  be  used  for  the  payment  of  these  judgments. 
The  judgments  were  rendered  in  Xovember  of  the  year  1888, 
and  it  was  provided  in  the  decree  that  certain  of  the  partners 
fchould  further  account  for  certain  property  used  by  them. 
Execution  was  also  ordered  for  the  collection  of  the  judg- 
ments. On  March  7,  1893,  one  day  prior  to  the  sale  of  the 
property  in  controversy  to  the  Corn  Exchange  Bank,  Yetzer 
commenced  an  action  against  W.  J.  Applegate  and  the  Com 
Exchange  Bank  to  set  aside  the  conveyance  of  the  property 
from  S.  J.  to  W.  J.  Applegate;  but  in  December,  1893,  he 
voluntarily  dismissed  that  action  at  his  cost.  At  the  same 
time  he  commenced  an  action  against  W.  J.  Applegate  and 
Ruth  Applegate  to  set  aside  a  deed  to  a  forty-acre  tract  of  land 
lying  just  north  of  the  land  in  controversy,  but  neither  the 
bank  nor  Hamill  were  made  parties  to  this  litigation.     In 
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March,  1894,  a  final  accounting  was  had  between  the  members 
of  the  firm  of  W.  H.  Applegate  &  Co.^  in  the  district  court,  in 
the  main  accounting  suit ;  and  the  amount  in  the  hands  of 
the  receiver  was  determined,  the  receiver's  compensation  waA 
also  fixed,  and  a  division  of  the  costs  made.     The  receiver 
failed  to  turn  over  the  money  in  his  hands,  which  consisted 
largely  of  payments  made  by  certain  insurance  companies  in 
settlement  of  their  liability  for  certain  property  of  the  firm 
which  had  been  destroyed  by  fire.    And  in  April,  1894,  plain- 
tiff commenced  suit  against  C.  C.  Applegate,  executor  of  the 
estate  of  S.  J.  Applegate,  deceased  (S.  J.  Applegate  having 
died  in  March,  1891),  and  Yetzer  as  surety  on  the  receiver's 
bond;  and  in  December,  1894,  recovered  a  personal  judgment 
against  the  executor  and  Yetzer  for  the  sum  of  about  two 
thousand  dollars.     The  executor  had  in  the  meantime  made 
his   final   report,   and   received   his   discharge   in   April  of 
the  year  1893.     It  appears  that  the  receiver  turned  over 
nearly  all  the  funds  in  his  hands  to  W.  J.  Applegate,  and  that 
the  plaintiff,  W.  H.  Applegate,  knew  of  this  misappropriation 
as  early  as  Xovember  of  the  year  1886.     In  Afarch  of  1895, 
W.  H.  Applegate  caused  an  execution  to  issue  on  his  judgment 
against  the  executor  and  Yetzer,  which  was  levied  upon  the 
judgment  obtained  by  Yetzer  against  S.  J.  Applegate,  and 
the  said  judgment  was  sold  to  plaintiff  herein  for  the  sum  of 
sixty  dollars.     In  Xovember  of  the  year  1894,  plaintiff  com- 
menced this  action  upon  the  original  judgment  recovered  by 
him  against  S.  J.  Applegate  in  the  accounting  proceedings; 
asking  that  the  conveyance  from  S.  J.  to  W.  J.  Applegate  be 
set  aside,  and  that  his  lien  be  made  prior  to  that  of  the  Corn 
Exchange  Bank  and  ITamill.     By  supplemental  petition  the 
plaintiff   also  included   the  judgment   obtained   by   Yetzer 
against  S.  J.  Applegate,  which  he  purchased  at  execution  sale, 
a.«  before  stated,  and  the  judgment  obtained  by  him  against 
C.  C.  Applegate,  executor.    The  issue  is  between  plaintiff,  the 
Com  Exchange  Bank,  and  Hamill. 
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It  is  clearly  shown  that  the  conveyance  from  S.  J.  to  W. 
J.  Applegate,  executed  in  December,  1886,  of  the  land  in  con- 
troversy, was  fraudulent  and  void,  because  made  with  intent 
to  hinder,  delay,  and  defraud  the  creditors  of  S.  J.  Applegate. 
And  it  must  also  be  accepted  as  a  fact  that  the  conveyances 
from  W.  J.  Applegate  to  Barber  and  to  Wyckoff  were  also 
fraudulent,  because  made  to  defeat  the  creditors  of  W.  J. 
Applegate.  And  the  first  question  which  arises  is  as  to  the 
right  of  plaintiff  to  maintain  his  suit  upon  his  judg- 
2  ments.    If  the  judgments  in  the  accounting  case  were 

final,  then  plaintiff's  action  upon  the  Yetzer  judg- 
ment, and  upon  the  judgment  in  his  favor  rendered  in  that 
case,  had  sufficient  basis;  and,  on  the  face  of  the  records, 
in  so  far  as  it  is  based  upon  these  two  judgments,  is  barred, 
for  the  reason  that  the  convevance  was  made  in  1886,  and  this 
action  was  not  commenced  until  November,  1894.  Ilawley 
V,  Page,  77  Iowa,  239;  Laird  v.  KUhoume,  70  Iowa,  83; 
Mickle  V.  Walraven,  92  Iowa,  423 ;  Sims  v.  Gray,  93 
Iowa,  38. 

Appellant  insists  first,  however,  that  the  judgments 
rendered  in  the  accounting  case  were  not  final,  and  did  not 
become  so  until  the  year  1894.  We  do  not  so  regard  them. 
An  unconditional  judgment  was  rendered  in  the  accounting 
case  November  14,  1888,  in  favor  of  W.  H,  Applegate  and 
against  S.  J.  Applegate,  for  something  over  one  thousand  two 
hundred  dollars,  and  a  like  judgment  was  rendered  in  favor 
of  J.  C.  Yetzer  and  against  S.  J.  Applegate  for  more  than  five 
thousand  dollars,  each  of  which  judgments  drew  six  per  cent 
interest  from  date.  It  was  further  ordered,  however,  that  the 
receiver  should  immediately  report  the  amount  of  money  held 
by  him,  which  was  directed  to  be  applied  pro  rata  in  the  pay- 
ment of  the  judgments  and  costs.  And  it  was  further  ordered 
that  Yetzer  and  Applegate  should  each  make  an  accounting  of 
the  property  and  money  in  their  hands  belonging  to  the  firm, 
which,  when  so  accounted  for,  should  be  applied  in  the  same 
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proportion  as  the  money  held  by  the  receiver.  The  judgments 
in  favor  of  Yetzer  and  W.  H.  Applegate  against  S.  J.  Apple- 
gate  were  final ;  that  is,  the  amount  due  was  fixed,  execution 
was  ordered,  and  application  of  the  funds  in  the  hands  of  the 
receiver  and  the  individual  partners  was  provided  for.  In 
April  of  1894  the  court  made  further  findings  as  to  the 
amounts  to  be  applied  on  these  judgments,  the  compensation 
of  the  receiver,  and  as  to  the  state  of  the  account  between 
Yetzer  and  W.  II.  Applegate.  Another  order  was  entered  in 
the  case  December  22,  1894,  which  recognized,  however,  the 
validity   of   the   original    judgments.      We    are    of 

3  opinion  that  the  original  judgments  against  S.   J. 
Applegate  were  final,  and  that  all  that  was  done  there- 

after  was  to  determine  what  amounts  should  be  applied 
thereon  from  the  money  and  property  in  the  hands  of  the 
receiver  and  some  of  the  members  of  the  firm.  If  they  were 
final,  then  plaintiffs  therein  had  the  right  to  bring  actions 
thereon  to  set  aside  a  fraudulent  conveyance  as  soon  as  the  said 
judgments  were  rendered.  But  it  is  said  that  as  W.  J.  Apple- 
gate,  the  fraudulent  grantee,  was  at  all  times  a  non-resident  of 
this  state,  the  statute  did  not  begin  to  run  until  the  title  was 
acquired  by  some  one  who  resided  in  this  jurisdiction,  against 
whom  action  might  be  brought.    It  appears  from  the 

4  record  that  W.  J.  Applegate  was  a  non-resident  of  the 
state,  as  claimed ;  and  it  follows  that  the  statute  did 

not  begin  to  run  until  the  conveyance  to  Barber,  in  the  year 
1891.  See  Code  1873,  section  2533.  And,  as  plaintiff  com- 
menced his  action  within  five  years  from  that  date,  it  is  not 
barred  by  the  statute.  Appellees  contend  that  appellant  is 
guilty  of  such  laches  as  that  he  is  not  entitled  to  recover. 
SuflSce  it  to  say,  in  answer  to  this  claim,  that  the  facts 

5  are  such  that  we  do  not  believe  the  doctrine  of  laches 
should  apply.     While  his  judgment  was  final,  yet 

the  exact  amount  that  would  remain  unpaid  could  not  be 
determined  until  the  receiver  made  his  report,  and  all  the 
property  of  the  co-partnership  was  disposed  of  and  accounted 
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for.  Shortly  after  this  was  done,  plaintiff  commenced  his 
suit  in  equity  to  subject  the  real  estate.  We  think  his  delay 
is  not  such  as  to  defeat  his  action. 

II.  One  of  plaintiff's  judgments  is  against  the  executor 
of  S.  J.  Applegate,  deceased,  and  J.  C.  Yetzer.  The  action  in 
which  it  was  obtained  was  commenced  after  the  death  of  S.  J. 
Applegate,  deceased.  If  this  judgment  amounts  to  anything, 
it  is  a  personal  judgment  against  C.  C.  Applegate.  As  S.  J. 
Applegate  was  dead,  no  judgment  could  be  obtained 

6  against  him ;  and  a  judgment  against  an  executor  who 
has  been  discharged  from  his  trust  is  of  no  validity, 

except,  possibly,  as  against  the  executor  personally.  In  any 
event,  this  judgment  never  became  a  lien  upon  the  lands  of 
S.  J.  Applegate ;  and,  as  plaintiff  did  not  exhaust  his  reme- 
dies at  law  against  the  estate  of  S.  J.  Applegate,  he  is  in  no 
position  to  complain  of  the  conveyances  of  the  property,  in 
virtue  of  his  judgment  against  C.  C.  Applegate,  executor. 
Unless  it  be,  then,  for  some  of  the  other  defenses  pleaded  by 
appellees,  appellant  is  entitled  to  subject  the  land  to  the  pay- 
ment of  his  original  judgment,  and  to  the  judgment  in  favor 
of  Yetzer  which  was  purchased  by  him  at  execution  sale.  It 
appears,  however,  on  the  face  of  the  records,  that  Hamill  hai» 
a  sheriff's  deed  to  the  land,  obtained  through  an  execution  sale 
upon  a  judgment  which  on  its  face  seems  to  be  regular  and 
valid.  This  judgment  was  obtained  in  the  attachment  pro- 
ceedings and  the  equitable  suit  brought  by  the  Exchange  Bank, 
to  which  we  have  already  referred.  Appellees  contend  that 
W.  J.  Applegate,  the  defendant  in  the  attachment  proceedings, 
was  a  non-resident  of  the  state,  and  had  no  notice  of  the 
action,  that  the  notice  was  served  upon  another  party,  and 
that  he  had  no  knowledge  of  the  action  until  long  after  the 
judgment,  which  was  in  rem,  was  entered.     It  must 

7  be  conceded  that  the  evidence  taken  upon  this  trial 
shows  that  W.  J.  Applegate  was  not  served  with  notice 

of  the  attachment  suit.  Ho  made  an  appearance  to  the  cred- 
itor's bill  founded  thereon,  however,  and  filed  an  answer  in 
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which  he  pleaded  the  re-conveyance  of  the  property  frona 
Barber  to  himself,  and  further  stated  that  he  had  sold  the 
property  to  Wyckoff.  He  also  admitted  that  the  bank  had 
commenced  an  action  against  him,  and  that  a  writ  of  attach- 
ment was  asked  for.  See  91  Iowa,  411.  That  action  went  to 
decree,  as  we  have  stated,  mnd  it  lies  at  the  foundation  of  the 
Hamill  claim.  It  further  appears  that,  after  the  sale  on 
execution  was  made,  Applegate  appeared  in  the  attachment 
suit,  and  filed  a  motion  to  set  aside  the  sale,  based  on  the 
ground  that  the  court  had  no  jurisdiction,  because  of  want  of 
notice  of  the  proceedings.  The  trial  court  denied  hi» 
motion,  and  he  appealed  to  this  court,  where  the  order  was 
affirmed.  /  See  97  Iowa,  67.  Appellant  contends  that  he  is* 
not  bound  by  the  findings  in  that  case,  and  insists  that  he  has 
a  right  to  attack  the  proceedings  because  of  want  of  jurisdic- 
tion of  the  court  over  W.  J.  Applegate ;  and  this  brings  us  to 
the  principal  point  of  difference  in  the  case.  There  can  be  no 
doubt  that  the  court  had  jurisdiction  of  the  creditors'  bill 
brought  by  the  bank  to  subject  the  property  to  the  payment 
of  the  judgment  it  held  against  W.  J.  Applegate,  for  the  rea- 
son that  he  appeared  to  that  proceeding  and  filed  an  answer. 
In  answer  he  did  not,  as  we  understand  it,  question  the  valid- 
ity of  the  attachment  proceedings.  But,  whether  he  did  or 
not,  it  appears  to  us  that  it  was  his  duty  to  do  so,  if  he  had 
any  defense  thei:eto.  Had  he  done  so,  and  had  the  court  found 
against  him  on  such  an  issue,  there  is  no  doubt  that  his  only 
remedy  for  an  erroneous  decree  would  have  been  by  appeal. 
Neither  he  nor  a  stranger  could  collaterally  attack  the  decree 
subjecting  the  property  to  the  plaintiff's  claim.  An  illustra- 
tion will  make  this  point  more  clear.  Suppose  that  the  bank 
had  obtained  no  judgment,  but  had  sought  to  subject  the 
property  which  it  claimed  belonged  to  Applegate  to  the  pay- 
ment of  a  simple  note  claim,  or  to  the  payment  of  an  account^ 
suppose,  also,  that  Applegate  appeared,  and  pleaded  that  such 
a  claim  would  not  sustain  the  action,  but  was  defeated ;  could 
a  stranger  take  advantage  of  this  erroneous  decision  ?    Aye^ 
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could  Applegate  himself  attack  the  judgment  collaterally  for 
want  of  jurisdiction  ?  Manifestly  not,  we  think.  The  court 
iad  jurisdiction  of  the  subject-matter, — the  setting  aside  of 
'Conveyances  in  fraud  of  creditors, — and  it  had  jurisdic- 
tion of  the  person,  because  of  his  appearance.  Having  this 
jurisdiction,  the  decree  was  final,* unless  reversed  or  attacked 
by  direct  proceedings.  JBut  this  case  is  even  stronger  than  the 
one  we  have  supposed./  Here  Appl^ate  not  only  appeared  to 
the  equitable  suit  to  subject  the  property,  and  was  thus  bound 
by  the  decree,  but  he  also  appeared  in  the  attachment  case, 
and  there  filed  a  motion  based  on  the  same  grounds  now 
relied  upon  by  appellant  for  setting  aside  the  sale  and  deed  to 
Hamill.  In  that  case  he  was  defeated.  See  97  Iowa,  67 
That  judgment  and  all  proceedings  are  final  and  con- 
clusive as  to  W.  J.  Applegate.  He  is  absolutely  bound 
thereby,  and  the  deed  to  Hamill  divests  him  of  all  title  to  or 
claim  in  the  property.  It  is  said,  however,  that  appellant,  W. 
H.  Applegate,  was  not  a  party  to  these  proceedings,  and  was 
not  bound  thereby,  and  that  he  can  attack  the  judgment  and 
sale  for  want  of  jurisdiction.  This,  no  doubt,  is  the  general 
rule.  But  a  judgment  which  is  without  jurisdiction  is  not  a 
judgment.     It  has  been  said  to  be  as  so  much  waste  paper. 

It  is  absolutely  void  and  of  no  validity  as  to  any  one. 
8  We  have,  then  this  inquiry :    Can  a  judgment  be  valid 

as  between  the  parties,  and  invalid  as  to  third  parties, 
because  of  want  of  jurisdiction  ?  If  one  so  acts  as  to  estop 
himself  from  questioning  a  judgment  rendered  against  him, 
can  a  third  person  take  advantage  of  the  defect,  and  have  the 
judgment  decreed  a  nullity  ?  The  books  furnish  no  uncertain 
answer  to  these  questions.  Indeed,  it  is  quite  generally  held 
that  if  a  court  has  jurisdiction  over  a  general  class  of  sub- 
jects,— as,  for  instance,  the  rendition  of  a  judgment  in  rem 
against  real  estate  situated  in  this  state,  the  defendant  being 
a  non-resident, — and  the  court  is  required  to  ascertain  and 
decide  whether  the  facts  essential  to  jurisdiction  in  the  par- 
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ticular  case  exist,  its  decision  cannot  be  collaterally  impeached. 

This  rule  does  not  mean  that  any  judicial  tribxmal  can 
9  create  jurisdiction  for  itself.     That  no  court  can  do. 

But  it  does  mean  that  the  court  may  ascertain  and  con- 
clusively decide  against  a  collateral  attack,  whether  jurisdic- 
tional facts  exist,  in  a  particular  instance,  authorizing  it  to 
proceed.  See  Evansville,  I  &  C.  S,  L.  R.  Co.  v.  City  of  Evans- 
viile,  15  Ind.  395 ;  Betts  v.  Bagley,  12  Pick.  572 ;  Vanderhey- 
den  V.  Young,  11  Johns.  150 ;  Bonsall  v,  Isett,  14  Iowa,  309 ; 
Commissioners  v.  Asplnwall,  21  How.  539 ;  McNitt  v. 
Turner,  16  Wall.  352 ;  Thompson  v.  Tolmie,  2  Pet  157 ;  Rywn 
V.  Varga,  37  Iowa,  78 ;  Koehler  v.  HUl,  60  Iowa,  543 ;  Cooper 
V.  Sunderland,  3  Iowa,  114 ;  Morrow  v.  Weed,  4  Iowa,  77.  It 
must  be  remembered  that  W.  J.  Applegate  not  only  had  the 
opportunity  to  defeat  the  equitable  suit  brought  against  him 
by  the  Exchange  Bank  by  pleading  no  judgment  in  the  attach- 
ment proceedings,  but  that  he  also  appeared  in  the  attachment 
proceedings  and  moved  to  set  aside  the  judgment  and  sale 
because  he  was  not  served  with  notice  of  the  proceedings. 
Having  appeared  in  the  attachment  case,  and  submitted  to  the 
jurisdiction  of  the  court,  he  gave  the  court  full  power  and 
authority  to  determine  the  question  as  to  whether  or  not  he 
had  been  served  with  notice  in  the  original  attachment  suit. 
The  court  determined  that  he  had  been,  or  that  he  was  in  no 
position  to  complain  of  want  of  service,  and  that  ruling  was 
affirmed  by  this  court  I  Surely  the  court  had  jurisdiction  of 
the  parties  and  of  the  subject-matter  in  that  proceeding,  and 
its  judgment  cannot  be  collaterally  attacked.  If  it  may  be, 
then  a  judgment  as  to  jurisdictional  facts  is  never  conclusive, 
but  may  be  collaterally  attacked  at  any  time  and  by  any  per- 
son. When  it  is  conceded  that  W.  J.  Applegate  is  concluded 
by  the  orders  made  in  the  attachment  case,  the  whole  matter 
is  determined ;  for,  if  the  judgment  is  void  for  want  of  juris- 
diction, it  is  void  as  to  every  one,  and,  if  not  void  as  to  the 
original  defendant,  it  is  not  void  as  to  any  other  person.  Free- 
man Judgments,  section  523,  and  cases  cited ;  Dwight  v.  St. 
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John,  25  K  Y.  203 ;  Hawk  v.  Evcms,  76  Iowa,  593.  Certain 
it  is  that  both  the  bank  and  W.  J.  Applegate  are  concluded  by 
the  ruling  on  the  motion  to  set  aside  the  judgment  and  sale. 
And,  if  they  are  concluded,  this  plaintiff  must  be,  for  a  judg- 
ment which  is  good  between  the  parties  cannot  be  adjudged 
void  as  to  strangers,  in  the  absence  of  fraud  or  collusion.  We 
are  firmly  of  opinion  that  the  judgment  in  the  attachment 
case  is  not  subject  to  the  attack  made  upon  it. 

III.  In  oral  argument,  appellant's  counsel  insisted 
that  as  his  client  was  a  judgment  creditor  of  S.  J.  Applegate, 
the  original  fraudulent  grantor,  and  as  the  Exchange  Bank 
was  a  creditor  of  W.  J.  Applegate,  a  fraudulent  grantee, 
and  also  a  fraudulent  grantor  of  the  property,  he  (appellant) 

is  entitled  to  priority  over  the  bank,  and  to  have  his 
10         lien  first  established.     The  evidence  shows  that  the 

bank  extended  credit  to  W.  J.  Applegate  upon  the 
strength  of  his  ownership  of  the  land.  It  had  no  knowledge 
at  the  time  it  gave  this  credit  that  any  one  was  claiming  the 
conveyance  from  S.  J.  Applegate  to  him  was  in  fraud  of  cred- 
itors. True,  an  action  had  been  brought  by  Yetzer  in  March 
of  1893  against  S.  J.  Applegate  and  the  bank  to  subject  the 
property  to  the  payment  of  his  judgnlent  in  the  accounting 
case ;  but  this  action  was  dismissed  in  December  of  that  year, 
and  was  not  renewed  or  attempted  to  be  renewed  until  appel- 
lant filed  a  supplemental  petition  in  March  of  1895,  based 
upon  the  same  judgment,  which  he  had  purchased  on  execu- 
tion, as  before  stated.  When  defendants  extended  credit,  and 
took  title  to  the  lands  under  the  sheriff's  sale,  there  was  no 
claim  that  the  deed  from  S.  J.  to  W.  J.  Applegate  was  fraud- 
ulent. The  judgment  against  S.  J.  Applegate  upon  which 
appellant  predicates  his  action  were  not  such  liens  upon  the 
property  as  to  give  third  persons  notice  thereof;  and  the  con^ 
veyance  between  S.  J.  and  W.  J.  Applegate  was  good  as  to  all 
the  world,  save  and  except  the  creditors  of  Applegate.  Wright 
V,  Howell,  35  Iowa,  288.  Under  such  a  state  of  facts  as  is 
here  presented,  it  seems  to  be  held  by  all  courts  that  have  had 
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occasion  to  examine  the  matter  that  the  creditors  of  the  fraud- 
ulent grantee,  who  have  subjected  the  land  to  the  payment  of 
their  claims  before  any  steps  are  taken  by  the  creditors  of  the 
fraudulent  grantor,  are  entitled  to  priority.  See  Rohinson  v. 
Monjoy,  7  N.  J.  Law,  173 ;  Gibbs  v.  Chase,  10  Mass.  125 ; 
Parker  v.  Freeman,  2  Tenn.  Ch.  612 ;  Susong  v,  Williams^ 
1  Heisk.  625 ;  Budd  v,  Atkinson,  30  N.  J.  Eq.  530 ;  Powell  v. 
Ivey,  %S  K  C.  256 ;  Chapin  v.  Pease,  10  Conn.  69.  What  the 
rule  might  be  under  a  different  state  of  facts,  we  have  no 
occasion  to  determine. 

Many  other  questions  are  presented  in  argument,  but  as 
they  are  not  regarded  as  controlling,  we  do  not  consider  them. 
The  decree  of  the  district  court  is  right,  and  it  is  affirmed. 


George  Kleineck  v.  John  Eeiger,  Appellant. 

Pleading:  contributory  negligence.  A  petition  charging  defend- 
ant with  negligence,  in  that,  while  knowing  that  a  revolver  was 
loaded  and  a  self-cocker,  he.put  his  finger  on  the  trigger  and  dis- 
charged it,  thereby  injuring  the  plaintiflf,  does  not  state  a  cause  of 
action,  where  it  contains  no  averment  as  to  a  want  of  contribu- 
tory negligence  on  part  of  the  plaintiff. 

Appeal    from    Linn    District    Court, — Hon.    Willam    G. 

Thompson^  Judge. 

Wednesda^y^  January  25,  1899. 

The  parties,  with  others,  were  at  the  house  of  plaintiff, 
visiting,  and  the  plaintiff  brought  from  another  room  a  loaded 
«elf-cocking  revolver  for  those  present  to  look  at,  and  while 
thus  engaged,  and  while  the  revolver  was  in  the  hands  of 
defendant,  it  was  discharged,  the  ball  lodging  in  the  ankle  of 
plaintiff,  causing  him  injury,  for  which  he  brings  this  action, 
<5harging  the  defendant  with  negligence  in  that,  while  know- 
ing it  to  be  loaded,  and  a  self-cocker,  he  put  his  finger  on  the 
trigger  of  the  revolver  and  discharged  it  The  answer  put  in 
issue  the  averments  of  negligence,  and  on  the  trial  there  was 
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a  verdict  and  judgment,  from  which  the  defendant  appealed. 
— Reversed, 

r 

Jamison  &  Smyth  for  appellant. 

Chas.  W,  Keller  for  appellee. 

Gra^ngeb,  J. — I.  The  petition  contained  no  averment 
as  to  a  want  of  contributory  negligence  by  the  plaintiff.  There 
was  a  motion  in  arrest  of  judgment,  on  the  ground,  among 
others,  that  the  petition  did  not  state  a  cause  of  action,  there 
being  no  allegation  that  the  plaintiff  was  without  negligence 
on  his  part.  The  court  overruled  the  motion,  and  error  is 
assigned  on  the  ruling.  It  is  conceded  by  appellee  that  the 
rule  obtains  in  some  cases  that  a  want  of  contributory  negli- 
gence must  be  averred  and  proved ;  but  it  is  said  this  is  not  one 
of  them ;  that  the  averments  in  this  case  are  more  in  the  nature 
of  an  unlawful  assault.  The  petition  charges  negligence,  and 
nothing  more.  It  says  that  the  act  was  "carelessly,  negli- 
gently, and  wrongfully''  done,  afld  such  are  the  usual  aver- 
ments in  actions  for  negligence.  In  Gregory  v.  Woodivorth, 
93  Iowa,  246,  we  used  this  language:  "It  is  a  general  rule, 
established  by  a  long  line  of  authority,  that  a  party  cannot 
recover  for  an  injury  resulting  from  the  negligence  of  another, 
if,  notwithstanding  such  negligence,  he  might  have  avoided  it 
by  the  exercise  of  ordinary  care  on  his  part,  or  if  he  in  any 
way  contributed  to  the  injury ;  and  the  burden  is  en  the  plain- 
tiff to  show  his  freedom  from  negligence.  Plaintiff,  in  his 
petition,  must  show  a  cause  of  action,  and  his  pleading  id 
not  sufficient  without  an  averment  of  his  owti  case."  This  is 
followed  in  Stubej\  v,  Gannon,  98  Iowa,  228.  Both  of  those 
cases  were  action  for  injuries  by  dogs,  and  the  liability  is  a 
statutory  one,  which  fact  leads  appellee  to  think  they  are  not 
applicable.  Their  force  is  to  make  the  general  rule*announced 
in  the  Gregary-Woodworth  Case  apply  to  this  case,  rather 
than  otherwise,  because  the  statute,  in  fixing  the  liability  fot 
dogs,  does  not,  in  terms,  make  the  fact  of  a  want  of  contribu- 
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tory  negligence  an  element  of  recovery,  and  the  application 
of  the  rule  to  such  cases  is  an  extension,  rather  than  an  abridg- 
ment of,  it.  We  think  the  case  of  Robe  v.  Sommerheck,  94 
lowg,  656,  is  quite  in  point.  In  that  case  the  plaintiff  went  to 
defendant'as  a  pharmacist,  and  asked  for  whisky  and  quinine, 
and  by  mistake  he  received  some  drug,  thought  to  be  croton 
oil,  that  made  him  sick.  The  petition  contained  no  averment 
as  to  contributory  negligence,  and,  after  verdict,  there  was  a 
motion  in  arrest  of  judgment,  and  we  held  that  it  should  have 
been  sustained.  The  statute  then  in  force  provides  that :  "If 
the  facts  stated  by  the  petition  do  not  entitle  the  plaintiff  to 
any  relief  whatever,  advantage  may  be  taken  by  motion  in 
arrest  of  judgment,  before  judgment  is  entered."  Code  1873, 
section  2650.  See,  also,  Baird  v.  Morford,  29  Iowa,  531. 
We  hold  this  case  to  be  within  the  general  rule  above  stated, 
and  that  the  petition  did  not  state  a  cause  of  action.  The 
motion  in  arrest  of  judgment  should  have  been  sustained. — 
Reversed. 


First  Xational  Bank  of  Marshalltown,  Appellant,  v. 

Marshalltown  State  Bank.  ui  215 
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Fornr^  Che -ks:    payment  by  drawee:    Recovery  Back.    A  drawee     hiM  2M 

1  bank  which  pays  a  forged  check  to  a  holder  for  value  and  without 

2  notice,  and  who  is  without  negligence  in  making  due  inquiry,  can- 
not recover  back  from  him. 

Negligence  of  first  payer.     Negligence  of  a  bank  which  first 
cashes  a  forged  check  and  puts  it   in  circulation,  cannot  be 

3  imputed  to  a  subsequent  good-faith  holder  of  the  check  so  as  to 
make  him  liable  to  the  drawee  from  whom  he  has  obtained  pay- 
ment of  the  check. 

Forged  indorsement.     A  drawee  bank  which  pays  a  forged  check 
to  the  owner  who  is  also  a  subsequent  endorser,  cannot  recover 

4  back  from  him,  as  having  by  his  indorsement  guaranteed  a  prior 
indorsement  which  was  forged;  since  the  forgery  of  the  indorse- 
ment was  not  the  cause  of  the  loss. 

Appeal  from  Marshall  Distinct  Court, — Hon.  O.  Caswell, 

Judge. 

Wednesday^  January  25,  1899. 
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One  F.  M.  Smith,  having  in  his  possession  a  check  d^a^vn 
on  plaintiff  bank,  payable  to  the  order  of  Smith  &  Hauser,  and 
purporting  to  be  signed  by  one  J.  E.  Bradbury,  indorsed  the 
payee's  name  thereon,  and  presented  it  to  the  Citizens'  Bank 
of  Union,  and  obtained  of  this  bank  the  cash  therefor.  This 
last  named  bank  indorsed  the  check  as  follows :  "Pay  F.  A. 
Balch,  cashier,  or  order.  Citizens'  Bank,  Union,  Iowa.  C.  E. 
Lawrence,  Cashier," — and  forwarded  it  to  the  Marshalltown 
State  Bank,  -of  which  Balch  was  cashier,  and  received  credit 
for  the  amount  thereof  on  the  books  of  the  last  named  bank. 
The  transaction  was  concluded  by  the  Marshalltown  State 
Bank  indorsing  the  check,  and  presenting  it  to  plaintiff 
bank,  which  cashed  it.  Bradbury,  the  purported  drawer  of 
the  check,  was  a  depositor  in  the  last  named  bank.  A  few 
days  after  the  check  was  paid,  plaintiff  discovered  that  the  sig- 
nature of  the  drawer  was  foiled,  and  thereafter  this  action  was 
begun,  to  recover  the  amount  paid.  A  jury  was  waived  by  the 
parties,  and  the  case  tried  to  the  court.  From  a  judgment  in 
defendant's  favor,  plaintiff  appeals. — Affiitned, 

Binford  &  Snelling  for  appellant. 

I 

(7.  E.  Alhrooh  and  E,  F.  Binford  for  appellee. 

Waterman,  J. — A  few  facts  in  addition  to  those  stated 
above  are  shown  by  the  record,  and  something  is  claimed  for 
them  by  the  parties.  We  shall  set  them  out,  although,  in  our 
view  of  the  case,  they  (^  not  affect  the  conclusion  at  which 
we  arrive.  One  Hauser  was  engaged  in  business  near  Union, 
and  Smith,  whose  misdeed  gives  rise  to  this  contention,  was 
stopping  with  him.  Shortly  prior  to  the  transaction  com- 
plained of,  Hauser  sold  some  live  stock  to  Bradbury,  and 
Smith,  who  collected  the  money  therefor,  took  from  Bradbury 
a  check,  payable  to  the  order  of  Smith  &  Hauser.  This  check 
Smith  endorsed  in  the  name  of  Smith  &  Hauser,  and  cashed 
at  the  bank  of  Union.     There  was  in  fact  no  such  firm  as 
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Smith  &  Haiiser.  The  testimony  shows  that  the  check  we  are 
now  speaking  of  was  made  by  Bradbury,  payable  to  the  firm, 
at  Smith's  request,  and  that  Hauser  knew  nothing  of  this 
fact,  or  of  Smith's  endorsement  of  the  paper. 

II.  Some  of  the  text  writers  on  negotiable  paper  lay 
down  the  rule  that,  when  a  bank  upon  which  a  check  is  drawn 
pays  it  upon  the  forged  signature  of  the  drawer,  the  money 
can  be  recovered  as  paid  under  a  mistake  of  fact  Story  on 
Promissory  Notes,  sections  379,  529;  2  Parsons,  Notes  & 
Bills,  80.  Others,  while  recognizing  a  different  rule,  incline 
to  the  opinion  that  the  one  just  stated  is  the  most  equitable. 

2  Daniel  Negotiable  Instruments,  chapter  48,  section 
1  13.    But,  whatever  the  text  writers  may  think,  a  long 

line  of  authorities  sustain  the  proposition  that,  as 
between  the  drawee  and  a  good-faith  holder  of  a  check,  the 
drawee  bank  is  to  be  deemed  the  place  of  final  settlement, 
where  all  prior  mistakes  and  forgeries  shall  be  corrected  and 
settled  once  for  all:  and  if  overlooked,  and  payment  is 
made,  it  must  be  deemed  final.  There  can  be  no  recovery 
over.  Price  v,  Neal,  3  Burrows,  1355 ;  Redington  v.  Woods, 
45  Cal.  406 ;  Bdnk  v.  Richer,  71  111.  439 ;  First  Nat,  Bank  of 
Chicago  v.  Northwestern  Not.  Bank,  152  111.  296  (38  N.  E. 
Rep.  739) ;  Deposit  Bank  of  Georgetown  v,  Fayette  Nat, 
Bank,  90  Ky.  10  (13  S.  W.  Rep.  339)  ;  Commercial  &  Farm- 
ers' Nat,  Bank  of  Baltimore  v.  First  Nat.  Bank  of  Balti- 
more, 30  Md.  11 ;  Star  Fire  Ins,  Co,  v.  New  Hampshire  Nat. 
Bank,  60  N.  H.  442;  Bank  v.  Peyton  (Tex.  Civ.  App.), 
39  S.  W.  Rep.  223 ;  St,  Albans  Bank  v.  Farmers'  &  Mechan- 
ics' Bank,  10  Vt.  141 ;  National  Park  Bank  of  New  York  v. 
Ninth  Nat,  Bank,  46  N.  Y.  77 ;  Bank  v,  Bontell,  60  Minn. 
189  (62  N.  W.  Rep.*327).  See,  further,  5  Am.  &  Eng.  Enc. 
Law,  1071.  This  doctrine  is  founded  by  some  courts  upon 
the  thought  that  the  drawee  bank  is  conclusively  presumed  to 
know  the  signatures  of  its  depositors.  This,  however,  may  be 
too  narrow  a  basis.  It  mav  well  be  that  such  a  rule  is 
demanded  by  the  necessities   of  business   in  these  times. 
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when  the  currency  of  the  commercial  world  is  composed 
so  largely  of  checks  and  drafts.  Whether  it  is  the  better 
rule  or  the  one  most  consonant  with  reason  and  justice 
is  no  longer  an  open  question.  The  discussion  seems  to 
have  been  foreclosed  by  the  overwhelming  weight  of 
authority.  The  rule,  however,  has  one  qualification,  intro- 
duced by  some  cases,  and  which  we  feel   inclined 

2  to  adopt.    ^Vhen  the  holder  of  the  check  has  been  neg- 
ligent in  not  making  due  inquiry,  if  the  circumstances 

were  such  as  to  demand  an  inquiry  when  he  took  the  check, 
the  drawee  may  recover.  Tiedeman  Commercial  Paper,  sec- 
tion 399 ;  First  Nat,  Bank  of  Orleans  v.  State  Bank  of  Alma, 
22  Neb.  769  (36  N.  W.  Eep.  289)  ;  First  Nat,  Bank  of  Dan- 
vers  V.  First  Nat,  Bank  of  Salem,  151  Mass.  280  (24  K  E. 
Eep.  44).  The  appellant  seeks  to  bring  its  case  within  this 
exception.  But  the  only  negligence  charged  here  is  against 
the  Bank  of  Union,  which  first  cashed  the  check,  and 

3  put  it  in  circulation.    Clearly,  the  negligence,  if  any, 
of  that  bank,  cannot  be  imputed  to  the  defendant.    If 

the  plaintiff  had  desired  to  take  advantage  of  this  qualifica- 
tion of  the  rule,  its  action,  under  the  facts  here  shown,  should 
have  been  against  the  bank  which  first  gave  currency  to  the 
paper.  That  was  the  course  taken  in  the  Nebraska  case  cited 
above. 

III.     Plaintiff  claims,   further,  some  rights  from  the 

fact,  as  it  asserts,  that  the  indorsement  of  Smith  &  Hauser  was 

forged.     The  signing  of  a  fictitious  name  may  be  a  forgery. 

People  V,  War7ier,  104  Mich.  337  (62  N.  W.  Eep. 

4  405).    Wo  concede  the  general  proposition  contended 
for  by  appellant  that  an  indorsement  of  negotiable 

paper  is  a  guaranty  of  the  genuineness  of  all  prior  indorse- 
ments, though  we  must  add  that  this  rule  has  no  applicability 
imder  the  facts  of  this  case.  If,  by  reason  of  this  forged 
indorsement,  plaintiff  had  been  led  to  pay  this  check  te  one 
not  the  owner  of  it,  no  doubt  it  could  recover  from  any  prior 
endorser  upon  whose  guarantee  it  had  a  right  to  rely.  Levy  v. 
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Bank,  27  Neb.  557  (43  K  W.  Eep.  354).  But  how  has 
plaintiff  been  injured  by  this  so-called  "forgery"  of  an  indorse* 
ment  ?  The  party  to  whom  it  paid  the  money  was  entitled  to 
it,  if  the  payment  was  to  be  made  at  all.  If  the  indorsement 
had  been  genuine,  it  could  not  have  recovered  from  Smith  & 
Hauser  on  the  ground  that  they  were  indorsers ;  for,  as  we 
have  seen,  as  between  all  good  faith  parties  to  the  check,  its 
payment  by  the  drawee  is  final.  If  Smith,  who  actually  made 
this  indorsement,  did  so  in  bad  faith,  and  with  knowledge  of 
the  forgery,  he  is  still  liable  to  the  bank,  not  on  his  indorse- 
ment, but  because  of  his  fraud.  The  drawee  ordinarily  has  no 
recourse  upon  indorsers.  If  an  indorsement  is  forged,  yet, 
if  the  money  is  paid  to  the  party  entitled  to  it,  the  drawee 
has  no  reason  to  complain,  and  no  right  of  action  over.  That 
is  the  case  here.  Plaintiff  is  liable  to  no  one  else  for  the 
amount  of  the  check.  It  is  no  worse  situation  than  it  would 
have  been  had  the  signature  of  Smith  &  Hauser  been  genuine. 
— Affirmed. 
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Gonstitiitioiial   Law:       warra?4T8  in  anticipation  of  revenue.         u»  1721 
Where  a  city  had  on  hand  or  in  prospect,  at  the  time  warrants 
exceeding  the  prescribed  limit  of  indebtedness  were  issued,  funds 

1  with  which  to  meet  them  without  trenching  on  the  rights  of  cred- 
itors for  current  expenses,  such  warrants  are  valid,  although 
such  funds  may  have  been  thereafter  wrongfully  applied  to  other 
things. 

Order  OF  "payment.  Code  of  1897,  section  668,  subdivision  16,  pro- 
vides that  cities  of  the  first  class  shall  make  their  appropriation 
for  all  expenditures  for  each  fiscal  year  at,  or  before  the  beginning 

2  thereof,  not  to  exceed  its  annual  authorized  revenue,  but  may 
anticipate  its  revenue  for  the  year,  or  bond  or  refund  the  out- 
standing indebtedness.    Section  898  provides  that  loans  may  be 

8  negotiated  or  warrants  issued  by  any  municipal  corporation  in 
anticipation  of  its  revenues  for  the  fiscal  year  in  which  such 
loans  are  negotiated  or  warrants  issued,  the  aggregate  not  to 

4  exceed  the  estimated  revenue  for  the  funds  or  purpose  for  which 
the  taxes  are  to  be  collected  for  such  fiscal  year.  Held,  that  the 
income  of  each  year  must  be  used  to  pay  debts  of  that  year,  to  the 
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exclusion  of  prior  warrants  ii'Sued,  presented  for  payment,  and 
endorsed,  "Unpaid  for  want  of  funds." 

Priorities.     Code,  section  660,  providing  that  warrants  when  pre- 

sentAdJto  the  city  treasurer,  if  not  paid  for  want  of  funds,  shall 

5    be  endorsed  by  that  officer  with  the  date  of  presentation,  and  paid 

in  order  thereof,  applies  only  as  between  warrants  issued  in  a 

given  year. 

Rule  applied.  The  holder  of  a  warrant  presented  and  marked 
unpaid  for  want  of  funds,  if  made  a  preferred  creditor  under 
Code,  1897,  section  660,  providing  that  "Warrants  shall  be  paid  in 
the  order  of  their  presentation,"  cannot  claim  payment  out  of  cur- 
5  rent  funds  in  preference  to  the  warrants  issued  for  the  current 
expenses  in  view  of  section  668,  subdivision  16,  requiring  payment 
of  current  expenses  from  current  funds,  but  may  assert  such  pri- 
ority as  he  may  be  entitled  to  against  warrants  for  preceding 
years. 

Robinson  and  Granger,  J  J,,  dissenting. 

SUPPLEMENTAL  OPINION. 

The  question  whether  the  terms  of  Chapter  4,  Acts  Twenty-second 
General  Assembly,  do  not  except  the  city  of  Council  Bluffs  from 
the  operation  of  that  statute  was,  following  the  argument  of 
counsel,  not  decided,  but  it  was  assumed  that  the  statute  applied. 

Appeal  from  Pottawattamie  District  Court, — Hex.  Walter 

I.  Smith,  Judge. 

Thursday,  October  27,  1898. 

Supplemental  Opinion  January  25,  1899. 

Action  to  recover  upon  a  warrant  drawn  on  tlie  general 
fund  of  the  city  of  Council  Bluffs,  of  which  city  defendant 
Heed  is  treasurer.  A  mandamus  was  asked,  requiring  the 
treasurer  to  pay  said  claim.  To  the  petition  a  demurrer  was 
interposed.  The  district  court  sustained  the  demurrer,  and, 
the  plaintiff  electing  to  stand  on  his  petition,  his  action  was 
dismissed,  and  judgment  rendered  against  him  for  costs. 
Prom  this  action  of  the  court,  plaintiff  appeals. — Reversed, 

Mayne  &  Hazelton  for  appellant. 

S.  B.  Wadsworth  for  appellee. 
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Waterman,  J. — Plaintiff  alleges  that  he  is  the  owner 
and  holder  of  a  warrant  for  the  sum  of  six  dollars  and  twenty- 
four  cents  drawn  against  the  general  fund  of  the  city  of 
Council  Bluffs ;  that  it  was  issued  for  supplies  furnished  said 
city  during  the  year  1898 ;  that  refusal  to  pay  said  warrant 
was  made  by  defendant,  who  is  the  treasurer  of  said  city, 
although  the  current  revenues  of  the  year  1898  were  amply 
suflScient  to  satisfy  the  same,  the  reason  for  said  refusal  being 
that  there  were  outstanding  warrants  unpaid  which  bore 
earlier  dates  than  the  one  in  suit,  and  which  had  been  duly 
presented  for  payment,  and  so  indorsed.  In  an  amendment 
to  the  petition  it  is  allied  "that  during  the  years  1895,  1896, 
and  1897,  and  particularly  during  the  time  the  several  con- 
tracts of  indebtedness  of  said  city  for  which  the  outstanding 
warrants  issued  prior  to  April  1,  1898,  were  made,  said  city 
of  Council  Bluffs  was  indebted  to  its  full  constitutional  limit, 
and  the  outstanding  warrants,  for  the  payment  of  which 
defendant  claims  to  hold  the  funds  in  his  hands  derived  from 
the  revenue  of  the  city  for  the  fiscal  year  commencing  with 
April,  1898  were  warrants  issued  to  pay  the  necessary  run- 
ning expenses  of  the  city  for  the  fiscal  years  in  which  they 
were  severally  executed,  and  were  drawn  upon  and  in  antici- 
pation of  the  revenues  of  the  said  several  years,  and  are  not 
payable  out  of  the  revenues  of  the  fiscal  year  beginning  with 
April,  1898,  until  after  the  appropriations  for  the  fiscal  year 
of  1898  have  been  met"  To  this  petition  as  amended  a 
demurrer  was  interposed,  upon  the  following  groimds:  (1) 
That  defendant  has  no  option,  but  must  use  the  money 
received  by  him  from  city  taxes  for  the  payment  of  warrants 
heretofore  presented,  and  indorsed  by  him  "Xot  paid  for  want 
of  funds."  (2)  Because  warrants  that  have  been  so  presented 
and  so  indorsed  are  thereby  made  preferred  claims  against 
the  city.  (3)  That  all  money  received  into  the  city  treasury 
for  the  respective  funds  must  bo  paid  out  on  warrants  drawn 
on  such  funds  in  the  order  of  the  presentation  of  such  war- 
rants. (4)  Because  any  other  manner  or  method  of  paying 
warrants  would  be  unconstitutional.      (5)    Because  $104,- 
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250.04  in  warrants  were  issued  by  the  city  of  Council  Bluffs 
for  labor  and  material  furnished  said  city,  and  the  holders 
thereof  presented  the  same  to  the  treasurer  of  said  city,  and 
such  warrants  were  by  him  indorsed  "Not  paid  for  want  of 
funds"  prior  to  the  adoption  of  the  Code  of  1897. 

II.  If  it  appeared  that  the  indebtedness,  to  the  payment 
of  which  the  satisfaction  of  plaintiff's  warrant  is  sought  to  be 
postponed,  was  incurred  in  excess  of  the  prescribed  limit,  and 
in  violation  of  the  inhibition  of  section  3  of  article  11  of  the 
constitution,  the  decision  of  this  case  would  be  a  matter  of  no 
difficulty.  It  is  true,  the  petition  alleges  that  at  the  times 
when  this  indebtedness  was  contracted  the  city  was  in  debt 
to  the  limit  of  the  amount  allowed.  But  it  does  not  follow 
from  this  that  the  indebtedness  as  represented  by  these  war- 
rants was  necessarily  invalid.     If  the  city  had  on  hand 

1  or  in  prospect,  at  the  time  these  warrants  were  issued, 
f  imds  with  which  to  meet  them  without  trenching  upon 

the  rights  of  creditors  for  current  expenses  of  the  city,  then 
the  warrants  were  valid,  although  such  funds  may  have  been 
thereafter  wrongfully  applied  to  other  purposes.  This  possi- 
ble state  of  facts  is  not  negatived  by  any  allegation  of  the 
petition.  On  the  contrary,  the  plaintiff  not  only  does  not 
charge  that  the  indebtedness  which  is  sought  to  be  preferred 
to  his  claim  is  invalid,  but  in  the  amendment  to  his  petition 
he  distinctly  recognizes  its  validity,  and  claims  only  that  its 
payment  should  be  deferred  to  the  payment  of  the  warrant 
sued  upon.     We  have,  then,  this  question  to  deter- 

2  mine:     Must  a  city  pay  current  expenses  from  the 
revenues  of  the  year  in  which  they  were  incurred,  to 

the  exclusion  of  other  valid  prior  indebtedness,  for  which  war- 
rants have  issued,  and  been  presented  for  payment,  and 
indorsed  as  unpaid  for  want  of  funds  ?  It  seems  to  be  con- 
ceded that,  imder  the  law  as  it  existed  prior  to  the  last  codifi- 
cation, the  warrants  were  payable  in  the  order  of  their 

3  presentment.     But   it  is   claimed   by   plaintiff   that 
under  the  Code  of  1897  a  different  rule  prevails,  and 

that  now  the  current  expenses  of  a  municipality  must  first  be 
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paid  out  of  its  current  income,  before  any  part  of  said  income 
can  be  devoted  to  the  cancellation  of  prior  indebtedness. 
Our  attention  is  called  to  certain  provisions  of  the  statute. 
Subdivision  16,  section  668,  Code  1897,  is  as  follows:  "In 
cities  of  the  first  class  the  council  shall  make  the  appropria- 
tion for  all  the  different  expenditures  of  the  city  government 
for  each  fiscal  year  at  or  before  the  beginning  thereof,  and  it 
shall  be  imlawful  for  it  or  any  oflScer,  agent  or  employe  of 
the  city  to  issue  any  warrant,  enter  into  any  contract  or 
appropriate  any  money  in  excess  of  the  amount  thus  appro- 
priated, for  the  different  expenses  of  the  city  during  the  year 
for  which  said  appropriation  shall  be  made.  Any  such  city 
shall  not  appropriate  in  the  aggregate,  an  amount  in  excess 
of  its  annual  legally  authorized  revenue;  but  nothing  herein 
shall  prevent  such  cities  from  anticipating  their  revenues  for 
the  year  for  which  such  appropriation  is  made  or  from  bond- 
ing or  refunding  their  outstanding  indebtedness.  *  *  *" 
Section  898  is  in  these  words:  "Loans  may  be  negotiated  or 
warrants  issued  by  any  municipal  corporation  in  anticipa- 
tion of  its  re^renues  for  the  fiscal  year  in  which  such  loans  are 
negotiated  or  warrants  issued,  but  the  aggr^ate  amount  of 
such  loans  and  warrants  shall  not  exceed  the  estimated 
revenue  of  such  corporations  for  the  fund  or  purpose  for 
which  the  taxes  are  to  be  collected  for  such  fiscal  year."  The 
manifest  object  of  these  provisions  is  to  place  municipal  cor- 
porations upon  a  cash  basis,  and  prevent  the  accumulation  of 
such  a  floating  indebtedness  as  appears  in  this  case.  In  order 
to  fRcilitate  this  return  to  a  cash-paying  system,  of  cities  that 
were  burdened  with  a  floating  debt  at  the  time  of  the  adoption 
of  the  Code,  it  is  provided  by  section  905  that  cities  and  towns 
may  fund  such  indebtedness,  and  issue  bonds  therefor.  Such 
action,  it  is  true,  is  not  made  obligatory  upon  municipalities, 
but  the  power  is  given  to  so  do.  In  thus  seeking  to  compel 
the  payment  by  municipalities  of  current  expenses  from  cur- 
rent funds,  the  general  assembly  seemed  to  follow  the  action 
of  other  states  in  this  respect.     See  statutes  construed  in 
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Putman  v.  City  of  Orand  Rapids,  58  Mich.  416  (25  N".  W. 
Eep.  330)  ;  State  v.  Martin,  27  Neb.  441  (43  N.  W.  Kep. 
244).  Section  18  of  article  11  of  the  constitution  of  the 
state  of  California  provides  that  "no  county,  city,  town, 
township,  board  of  education  or  school  district  shall  incur 
any  indebtedness  or  liability  in  any  manner  or  for  any  pur- 
pose, exceeding  in  any  year  the  income  provided  for  it  for 
such  vear,  without  the  assent  of  two-thirds  of  the 

4  qualified  electors."  It  was  held  in  Shaw  v.  Statler, 
74  Cal.  258  (15  Pac  Rep.  833),  that,  while  this  pro- 
vision does  not  in  express  terms  require  that  the  income  and 
revenue  of  each  year  be  applied  to  the  payment  of  the  indebt- 
edness of  such  year,  yet  by  necessary  implication  it  must  be 
construed  so  to  do.  The  statute  of  our  state  on  this  subject^ 
which  we  have  quoted,  is  more  explicit  in  its  terms  than  the 
provision  of  the  California  constitution;  and  we  have  no 
doubt  of  the  legislative  intent,  by  its  enactment,  to  compel 
municipalities  to  pay  the  debts  of  each  year  from  the  income 
of  that  year. 

III.  We  do  not  understand  that  counsel  seriously  ques- 
tion this  construction,  but  it  is  asserted  on  behalf  of  appellee 
that  section  G60  of  the  Code  was  in  force  when  the  older  war- 
rants for  which  a  preference  is  claimed  were  issued,  and  that 
its  provisions  form  part  of  the  contract  with  the  warrant 
holders.  This  latter  section  relates  to  the  duties  of  treasurers 
of  municipal  corporations.     By  its  terms  it  is  pro- 

5  vided  that  warrants,  when  presented  to  the  treasurer, 
if  not  paid  for  want  of  funds,  shall  be  indorsed  by 

that  officer  with  the  date  of  presentation,  that  he  shall  keep  a 
record  thereof,  and  that  "all  such  warrants  shall  be  paid  in 
the  order  of  their  presentation."  Section  660  of  the  Code, 
and  what  is  now  subdivision  16  of  section  668,  were  enacted 
originally  by  the  same  general  assembly.  The  first  forms 
part  of  chapter  3,  and  the  other  of  chapter  4,  of  the  Laws  of 
the  Twenty-second  General  Assembly.  Both  were  in  force 
when  the  warrants  were  issued  for  which  defendant  claims  a 
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preference  of  payment  We  may  for  present  purposes  eon- 
cede  that  section  660  makes  the  warrant  holder  a  preferred 
creditor.  People  v.  Austin  (Colo.  Sup.),  17  Pac.  Rep. 
485 ;  Taylor  v,  Broohs,  5  Cal.  332.  But  it  seems  clear  that 
the  provisions  of  section  668  also  entered  into  the  contract 
with  the  creditor,  or  perhaps  it  might  better  be  said  that  he 
assumed  such  relation,  subject  to  its  terms.  To  give  force 
and  effect  ,as  we  undoubtedly  should,  to  both  of  these  statutes, 
we  must  hold  that  the  preference  given  to  warrant  holders  by 
section  660  applies  only  as  between  warrants  issued  in  any 
given  year.  This  interpretation,  we  think,  is  supported  by 
the  reasoning  in  Shaw  v.  Statler,  supra.  In  that  case  a  war- 
rant holder  sought  to  compel  a  county  treasurer  to  cash  his 
warrant.  We  have  quoted  the  constitutional  provision  which 
was  under  consideration  in  that  case,  and  which  corresponds 
in  its  terms  to  subdivision  16  of  section  668  of  our  Code.  At 
the  time  Shaw  received  his  warrant,  there  was  also  in  force  in 
California  a  statute  (section  77  of  the  county  government 
act)  similar  to  our  section  660.  It  provided,  in  substance, 
that  warrants  should  be  paid  "according  to  priority  of  time  in 
which  they  were  presented."  The  holding  in  the  case  was 
that,  giving  force  and  effect  to  both  provisions,  the  statute 
awarding  preference  of  payment  to  warrants  earliest  pre- 
sented must  be  held  to  ^^apply  primarily  as  between  the  war- 
rants of  any  given  year."  We  do  not  perceive  that  any  con- 
stitutional question  is  involved  in  the  case  at  bar,  though 
counsel  devoted  no  little  attention  to  the  discussion  of  the 
power  of  the  general  assembly  to  impair  the  obligations  of  the 
contracts  of  the  earlier  warrant  holders.  The  case  is  pre- 
sented here  as  though  subdivision  16  of  section  668  was 
enacted  after  the  creditors'  rights  had  accrued  under  section 
660.  This,  we  have  seen,  is  not  the  case.  All  of  the  war- 
rants for  payment  of  which  defendant  seeks  to  retain  the 
funds  in  his  hands  were  issued  prior  to  1898,  and  it  is  mani- 
fest from  what  we  have  said  that  the  holders  thereof  have  no 
claim  upon  the  revenues  of  that  year, — at  least,  until  after 
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current  debts  have  been  paid.  The  question  as  to  what  the 
rights  and  remedies  of  these  older  warrant  holders  may  be  is 
not  before  us.  It  is  not  out  of  place,  however,  for  us  to  say 
that,  if  these  claims  are  valid,  they  can  doubtless  be  put  in 
judgment,  and  collected  by  proper  process.  Plaintiff  was 
entitled  to  the  writ  of  mandamus  for  which  he  prays.  The 
judgment  of  the  district  court  is  therefore  beversed. 

Robinson,  C.  J.  (dissenting). — I  do  not  find  in  sub- 
division 16  of  section  668  of  the  Code  any  language  which 
necessarily  requires  the  revenues  of  cities  of  the  first  class  to 
be  devoted  exclusively  to  the  payment  of  the  expenses  of  the 
year  in  which  the  revenue  is  obtained,  before  other  debts 
can  be  paid  therefrom.  The  subdivision  was  undoubtedly 
designed  to  prevent  expenditures,  by  cities  of  the  class  desig- 
nated, in  excess  of  their,  revenues ;  and  when  its  provisions 
are  complied  with,  and  there  is  no  outstanding  indebtedness 
incurred  in  previous  years,  such  cities  will  be  kept  on  a  cash 
basis,  as  contemplated  by  the  statute.  The  appropriations 
required  to  be  made  at  the  beginning  of  each  fiscal  year  are 
the  formal  setting  apart  of  certain  sums  of  money  for  desig- 
nated purposes,  and  the  sums  thus  designated  fix  the  maxi- 
mum amounts  for  which  warrants  may  be  issued  for  the  pur- 
poses designated.  But  those  appropriations  are  made  in 
advance  of  the  receipt  of  the  money  appropriated.  The  actual 
appropriations  are  made  when  claims  are  audited,  and  war- 
rants therefor  are  authorized;  and  the  statute  does  not  in 
terms  require  that  such  warrants  be  paid  only  from  the  money 
appropriated  formally  at  the  beginning  of  the  fiscal  year. 
Section  660  of  the  Code  requires  the  treasurer  of  cities  and 
towTis,  "when  a  warrant  drawn  on  the  treasury  is  presented 
for  payment  and  not  paid  for  want  of  funds,''  to  "endorse  the 
fact  thereon,  with  the  date  of  presentation,  and  sign  it"  The 
section  further  provides  that  the  treasurer  "shall  keep  a 
record  of  all  warrants  drawn  on  the  treasury  and  presented, 
*  *  *"  and  that  "all  such  warrants  shall  be  paid  in  the 
order  of  their  presentation."     There  is  no  suggestion  in  the 
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section  that  warrants  are  to  be  registered  by  the  year,  and 
paid  from  the  revenues  of  the  year-  in  which  they  are 
authorized.  The  language  is  sweeping,  and  includes  "all 
such  warrants" ;  that  is,  all  warrants  presented  for  payment, 
and  not  paid  for  want  of  funds,  and  which  have  been  duly 
indorsed  and  registered,  and  all  such  warrants  are  to  be  paid 
"in  the  order  of  their  presentation."  Those  provisions  apply, 
not  merely  to  cities  of  the  first  class,  but  also  to  all  other 
cities,  and  to  towns ;  and  it  will  hardly  be  claimed  that  war- 
rants issued  by  such  other  cities  and  towns  must  be  registered 
by  the  year,  and  paid  only  from  the  revenues  derived  from 
the  year  in  which  they  were  issued.  But,  under  the  opinion 
of  the  majority,  the  section  must  receive  two  different  inter- 
pretations,— one  for  cities  of  the  first  class,  and  another  for 
other  municipalities.  No  reason  is  suggested,  and  none  can  be 
readily  imagined,  unless  foimd  in  the  statute,  for  requiring 
an  application  of  the  sections  to  cities  of  the  first  class  not 
authorized  for  other  cities  and  towns.  Reference  is  made  to 
sections  905  of  the  Code,  as  though  that  were  a  new  provision 
of  law,  enacted,  in  view  of  the  adoption  of  subdivision  16  of 
section  668,  for  the  purpose  of  facilitating  the  return  of 
cities  of  the  first  class  to  a  cash  basis.  But  the  powers  thereby 
conferred  are  not  new,  and  the  larger  part,  if  not  all,  of  them 
had  been  given  by  prior  legislative  acts,  some  of  which  were 
in  force  before  subdivision  16  and  section  660  were  enacted 
in  their  original  form.  According  to  well-established  rules 
of  interpretation,  both  of  the  statutes  last  referred  to  should 
be  so  construed  as  to  give  force  and  effect  to  all  of  the  pro- 
visions of  each ;  and  it  seems  to  me  that  when  that  is  done 
it  will  be  found  that  all  warrants  should  be  paid  in  the  order 
of  their  presentation  for  payment.  If  that  be  true,  the 
ruling  of  the  district  court  was  right,  and  its  judgment  should 

be  AFFIRMED. 

Granger,  J.,  c/mcavs  in  this  dissent. 


340  McCoRMiCK  H.  M.  Co.  v.  Markert.       [107  Iowa 

Supplemental  Opinion. 
Wednesday,  January  25,  1899. 

Per  Curiam.  The  foregoing  opinion  was  withdrawn  on 
our  own  motion,  for  the  purpose  of  adding  a  brief  statement  on 
a  point  disclosed  by  the  record,  but  which  counsel  did  not  see 
fit  to  present.  We  make  mention  of  it  to  forestall  any  mis- 
understanding of  our  holding. 

It  appears  that  Council  Bluffs  was  organized  as  a  city  of 
the  first  class  subsequent  to  the  year  1881,  and  by  the  terms 
of  chapter  4,  Acts  Twenty-second  General  Assembly,  it  is 
excepted  from  the  application  of  the  provisions  of  that 
statute.  This  point  counsel,  for  some  reason,  studiously 
avoided  presenting.  They  united  in  stating  two  propositions 
only  as  raised  by  the  demurrer.  These  we  disposed  of  in  the 
original  opinion.  More  than  this  we  were  not  permitted  to 
do,  under  our  well-established  rule,  to  give  no  attention  to 
points  not  argued.  Counsel  had  a  right,  of  course,  to  rest 
their  client's  claim  upon  any  ground  they  saw  fit.  We 
only  desire  to  say  that  the  case  was  decided  upon  the  theory 
on  which  it  w^as  here  tried,  viz.,  that  the  statute  mentioned 
applied  to  the  city  of  Council  Bluffs.  Because  of  the  method 
of  presenting  the  case,  we  assumed,  but  did  not  decide,  that 
the  statute  applied.  If  it  does  not,  the  effect  of  the  exemp- 
tion is  an  open  question,  to  be  settled  hereafter. 
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113  ^  Sales:  acceitance.  Where  plaintiff  filled  defendant's  order  for  a 
iwT40i  5  certain  chattel  within  the  specified  time,  no  other  acceptance  of 
ia2_4]*i  gjj  jj  order,  or  notice  thereof,  was  necessary. 
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fi30  123|  Countermand:    Agency.    An  order  for   a   manufactured   chattel, 

\m    34S        given  to  an  agent  of  the  manufacturer,  was  not  countermanded 

.        66a         when  the  purchaser  notified  another  agent  that  he  wished  the 

1    order  returned  to  him,  which  request  was  not  communicated  to 

the  principal. 
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Damages.    In  an  action  on  an  executory  contract  for  the  purchase  of 
a  manufactured  chattel,  the  seller  was  entitled  to  recover  thecon- 
7    tract  price  with  interest  where  it  had  offered  to  deliver  such  prop- 
erty within  the  specified  time,  and  the  purchaser  had  refused  to 
receive  it. 

Tender.    No  specified  tender  by  a  vendor  of  personal  property  to  his 
6    vendee  is  necessary  where  the  latter  refused  to  recognize  the  con- 
tract or  receive  anything  under  it. 

Transfer  to  Law  Docket:    harmless  error.    Defendant  was  not  prej- 
udiced by  a  refusal  to  transfer  to  the  law  docket  an  actiqn  erro- 
S    neously  brought  as  an  equitable  proceeding,  where  the  pleadings, 
under  the  undisputed  evidence,  presented  nothing  but  issues  of 
law. 

Motion:    Time /or.    Defendant's  motion  to  transfer  the  cause  to  the 
2    law  docket  after  his  demurrer  was  overruled  and  an  answer  filed 
is  not  too  late  under  Code,  187?*,  section  2519. 

Demurrer  and  motion.    The  objection  that  the  facts  stated  in  a  pe- 
1    tition  disclose  that  the  action  is  cognizable  in  law  and  not  in 
equity  cannot  be  raised  by  demurrer. 

ETidenee:    parol  variance.    Parol  evidence  is  inadmissible  to  show 
4    that  a  written  order  absolute  in  its  terms  was  conditional. 

Appeal  from  Calhoun  District  Court. — Hon.  Z.  A.  Church, 

Judge. 

Thursday,  January  26,  1899. 

PiuAintiff's  petition  is  in  equity.  It  recites,  in  sub- 
stance, that  defendant  ordered  from  it  a  harvester  and 
binder,  to  be  delivered  at  Manson  on  or  before  July  1,  1897 ; 
that  he  agreed  to  pay  therefor  the  sum  of  one  hundred  and 
/thirty-five  dollars,  as  follows :  Twenty  dollars  on  the  first 
day  of  July,  1897,  and  the  remainder  in  three  equal  install- 
ments, payable  January  1st  of  the  years  1898,  1899,  and 
1900,  respectively.  It  is  further  averred  that  plaintiff  per- 
formed its  part  of  the  contract,  and  tendered  the  machine  to 
defendant  prior  to  July  1, 1897,  and  that  it  is  now  ready  and 
willing  to  deliver  the  same ;  and  the  prayer  is  that  defendant 
be  required  to  specifically  perform  said  contract,  or  that 
plaintiff  have  judgment  for  the  sum  of  one  hundred  and 
thirty-five  dollars,  with  interest.  The  defenses  will  be  men- 
tioned later.    After  issue  joined,  the  caiise  was  tried  to  the 
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court.  There  was  a  decree  for  plaintiff,  from  which  defend- 
ant appeals. — Affirmed. 

B,  B,  Foster  and  H,  C,  Preston  for  appellant. 
Stevenson  &  Lavender  for  appellee. 

Waterman,  J. — ^Defendant  demurred  to  the  petition 

on  the  ground  that  the  facts  stated  therein  disclosed  that  the 

action  was  cognizable  at  law,   and   not   in  equity.      This 

demurrer  was  overruled,  as  we  think,  properly.    The 

1  question  presented  could  not  be  raised  by  demurrer. 
Bibbins  v,  Clark,  90  Iowa,  230,  241. 

II.  After  the  ruling  on  demurrer,  defendant  filed  an 
answer,  and  thereafter  a  motion  to  transfer  the  cause  to  the 
law  docket.    The  motion  was  overruled.    We  think  the  court 

erred  in  this  ruling.    That  this  is  a  law  action,  pure 

2  and  simple,  needs  no  argument  to  show;  and  we  know 
of  no  reason  for  saying  that  the  motion  was  not  made 

in  time,  under  section  2519,  Code  1873.  The  cause  being 
properly  cognizable  at  law,  defendant  was  entitled  to  a  jury 
trial,  if  he  chose  to  demand  it ;  and  the  action  of  the  court 
in  retaining  and  trying  it  as  an  equitable  proceeding  afforded 
just  ground  for  exception.  Watson  v.  Batholomew,  106 
Iowa,  576. 

III.  It  remains  to  be  seen  whether  there  was  any 
question  in  this  case  for  a  jury  to  pass  upon.  If  the  issues 
were  such  that  the  court  would  have  had  to  try  them  in  any 

event,  the  error  committed  was  without  prejudice. 

3  The  order  given  by  defendant  for  the  machine  was 
in   writing,    and    it   was   absolute   in    terms.      The 

defense  is  that  it  was  conditional ;  that*  defendant  counter- 
manded it,  and  that  it  was  never  accepted  by  plaintiff,  or,  if 
so,  that  defendant  was  never  notified  of  such  acceptance ;  and 
that  no  particular  machine  was  ever  set  apart  or  ten- 

4  dered   to   defendant.      Under  the   well-known    rule, 
parol  evidence  was   inadmissible  to  show  that  the 

order  was  conditional,  and  this  was  the  only  evidence  offered. 
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The  rule  is  not  different  in  case  of  a  written  order  which  is 
accepted  orally.  Hooker  v.  Hyde,  61  Wis.  204  (21  N.  W. 
Rep.  52).  The  order  was  taken  by  one  McNaughton,  an 
agent  of  plaintiff.  Some  time  after,  defendant  went  to 
Manson,  and  notified  one  Kenning,  who  was  plaintiff's  local 
agent  at  that  point,  that  he  wished  the  order  returned  to  him, 
and  Kenning  responded  that  he  would  try  and  get  it.  Noth- 
ing was  ever  said  or  written  to  plaintiff  on  the  subject.  This 
did  not  amount  to  a  countermand  of  the  order. 

IV.  Again,  it  is  said  that  the  order  was  not  accepted 
by  plaintiff,  or  that  defendant  was  not  notified  of  such  fact. 
It  was  enough  that  plaintiff  filled  the  order  within  the  speci- 
fied time.    No  other  acceptance  or  notice  was  neces- 

5  ary.     Muscatine  Water  Co.   v,   Muscatine  Lumber 
Co,,  85  Iowa,  112;  Griffin  v.  Bristle,  39  Minn.  456 

(40  N.  W.  Rep.  523). 

V.  Further,  it  is  said  that  no  particular  machine  was 
ever  tendered  to  defendant.     Inasmuch  as  he  refused  to  rec- 
c^ize  the  contract  or  receive  any  machine  under  it,  no  spe- 
cific tender  was  necessary.     Williams  v.  Triplett,  3 

6  Iowa,  518.     It  will  be  seen  from  what  has  been  said 
that  every  issue  presented  by  the  pleadings  resolves 

itself,  under  the  undisputed  evidence,  into  a  question  of  law, 
which  in  any  forum  would  have  had  to  bo  determined  by 
the  court.  The  defendant  was  therefore  in  no  way  preju- 
diced bv  the  court's  refusal  to  transfer  the  cause  to  the  law 
docket. 

VI.  Finally,  defendant  complains  of  the  damages 
awarded.  The  trial  court  gave  judgment  for  the  price  of 
the  machine,  with  interest.    This  we  think  was  correct.    The 

rule  in  cases  of  this  kind  is  stated  in  Scale  Co.  v. 

7  Beed,  52  Iowa,  307,  as  follows:     '*When  everything 
has  been  done  by  the  vendor  which  he  is  required  by 

his  contract  to  do,  and  the  manufactured  property,  in  its 
completed  condition,  is  tendered  to  the  purchaser,  and  he 
refuses  to  receive  it,  and  it  is  held  by  the  vendor  for  the 
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purchaser,  the  vendor  may  recover,  the  contract  price.  The 
result  of  the  judgment  in  such  cases  would  be  to  vest  in  the 
purchaser  the  title  to  the  property."  See,  also,  McAllister 
V.  Safley,  65  Iowa,  719.    The  judgment  of  the  district  court 

is  AFFIRMED. 
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State  of  Iowa  v.  Lightfoot,  Appellant 

Evidence:  criminal  law.  Testimony  that  defendant  charged  with 
the  crime  of  exposing  a  poisonous  substance,  with  the  intent  that 
it  should  be  taken  by  a  horse,  stated  in  a  second  conversation  with 
a  witness,  in  regard  to  his  leaving  the  state,  that  he  was  not  ready 
to  go  until  be  got  through  dealing  with  certain  persons,  will  not 
be  stricken  out  where,  in  the  first  talk,  which  occurred  before  the 
crime  was  committed,  defendant  stated  that  he  had  a  little  deal 
to  make  with  the  owner  of  the  horse,  "and  when  he  did  it  it  would 
be  a  damn  sore  deal  with  him,"  although  witness  did  not  remem- 
ber that  the  owner's  name  was  mentioned  in  the  second  conver- 
satiop. 

Same.  In  a  trial  for  the  crime  of  exposing  a  poisonous  substance 
with  intent  that  it  should  be  taken  by  a  horse,  evidence  is  admis- 
sible of  the  number  of  horses  the  owner  had  in  different  barns  on 
the  night  of  poisoning,  the  condition  they  were  in  at  the  time,  the 
number  of  horses  and  kind  and  arrangement  of  stalls  in  the  barn 
in  which  the  poisoned  horse  was  kept,  the  number  of  feed  boxes 
4  in  the  barn  in  which  the  poison  was  found,  the  number  of  sepa- 
rate barns  in  which  horses  were  poisoned  and  the  number  of  boxes 
shown  to  a  druggist  for  examination,  as  tending  to  explain  and 
show  the  premeditated  and  malicious  character  of  the  act  causinflr 
the  death  of  the  horse  specified,  although  no  poison  was  taken 
from  the  latter's  feed  box,  but  where  it  contained  some  of  the-^^ 
preparation  in  which  poison  was  found  in  other  boxes.  ] 

Indictment.  An  Indictment  charging  defendant  with  wilfully  and 
unlawfully  exposing  a  poisonous  substance,  with  the  intent  that 
it  should  be  taken  by  a  horse  of  another,  is  insufiicient  to  charge 
2  the  offense  defined  in  Code  1873,  section  8977,  as  the  malicious 
administering  of  poison  to  a  horse  or  other  domestic  beast  of 
another,  or  exposing  any  poisonous  substance  with  the  intent  that 
the  same  shall  be  taken  by  them— for  failure  to  charge  that  the  act 
was  done  maliciously. 

KoBiNsoN,  C.  J.,  and  Granger,  J.,  dissenting. 

Setting  aside.    An  indictment  will  not  be  set  aside  because  the  fore- 
man of  the  grand  jury,  who  was  the  magistrate  before  whom  the 
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preliminary  hearing  was  had,  and  who  was  directed  not  to  take 
any  part  in  the  proceedings  when  the  charge  against  the  defendant 
1  was  being  investigated,  signed  the  indictment  "a  true  bill,"  since 
the  fact  that  he  performed  a  statutory  duty  in  signing  the  indict* 
ment  after  the  investigation  had  been  completed  and  the  action 
to  be  taken  determined,  does  not  overcome  the  presumption  that 
he  obeyed  the  direction  of  the  court. 

Ill Htriicl ions:    court  and  jury:    ConstUuiionnl  law.    The  court  in  a 

7  crimmal  case  cannot  instruct  the  Jury  that  any  essential  fact  is 
established. 

Rule  applied.  A  charge  on  the  trial  of  the  crime  of  exposing  a 
poisonous  substance,  with  the  intent  that  it  should  be  taken  by  a 
horse,  that  the  evidence  showed  without  contradiction  that  the 
crime  charged  had  been  committed  and  that  the  jury  was  to  deter- 
mine whether  it  had  been  committed  by  the  defendant,  is  revers- 

8  ible  error  where,  although  there  was  circumstantial  evidence 
tending  to  show  that  some  of  the  owner's  horses  were  poisoned 
and  direct  evidence  that  strychnine  was  found  in  some  of  the 
feed  boxes,  there  was  no  direct  evidence  that  the  horses  In  question 
died  from  strychnine  poisoning. 

Requksting  instructions :    Alibi.    The  failure  of  the  court,  in  giv- 
ing its  charge,  to  refer  to  an  alleged  alibi  is  not  error,  where  no 
6    request  therefor  was  made,  and  no  abuse  of  discretion  is  so  shown, 
though  defendant  introduced  testimony  tending  to  establish  an 
alibi. 

Appeal:    An  objection  that  defendant  was  required  to  plead  and  go 

to  trial  on  the  day  his  demurrer  was  overruled  and  that  he  was 

8    not  allowed  the  time  given  by  law  in  which  to  plead  and  prepare 

for  the  trial,  will  not  be  considered  on  appeal  where  the  record 

fails  to  show  any  objection  below. 

Appeal  from  Cedar  District  Court, — Hon.  H.  M.  Remley^ 

Judge. 

Thursday,  January  26,  1899. 

The  defendant  was  convicted  of  the  crime  of  exposing  a 
poisonous  substance,  with  intent  that  it  should  be  taken  by  a 
horse, '  and  from  a  judgment  which  required  that  he  be 
imprisoned  in  the  coimty  jail  for  the  period  of  nine  and  one- 
half  months,  and  pay  the  costs  of  the  prosecution,  he  appeals. 
— Reversed. 
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W.  0.  W.  Geiger  and  R.  R.  Leech  for  appellant 

Milton  Reraley,  Attorney  General,  C.  0.  Boling,  and 
W.  H.  Redman,  for  the  State. 

Deemer,  J. — The  indictment  charges  that  the  defend- 
ant, "on  the  3d  day  of  May,  A.  D.  1894,  did  willfully  and 
unlawfully  expose  a  certain  poisonous  susbtance,  to-wit, 
strychnine,  by  placing  the  same  in  or  about  the  feed  trough 
of  a  certain  domestic  animal,  to-wit,  a  horse,  MoUie  Cedar, 
the  intent  then  and  there  being  that  the  said  horse  MoUie 
Cedar  should  take  the  said  poisonous  substance,  the  said 
horse  being  then  and  there  the  property  of  J.  P.  Stotler,  con- 
trary to  the  statutes  of  Iowa  and  in  violation  thereof  The 
evidence  tends  to  show  that,  in  the  night  following  the  day 
specified  in  the  indictment,  several  horses  owned  by  Stotler 
were  poisoned  with  strychnine.  They  were  in  three  bams, 
and  five  of  them,  including  the  one  named  in  the  indict- 
ment, were  in  one  barn.  From  the  evidence  the  jury  may 
well  have  found  that  poison  w'as  exposed  in  the  feed  boxes 
of  the  horses,  with  the  intent  that  it  should  be  taken  by  them. 
I.  In  March,  1896,  an  information  charging  the 
defendant  with  the  offense  of  w^hich  he  was  convicted  was 
filed  with  W.  G.  Busier,  a  justice  of  the  peace.  The  defend- 
ant was  arrested  by  virtue  of  a  warrant  issued  on 
1  the  information,  and  brought  before  the  justice,  and, 

waiving  examination,  he  gave  bail  for  his  appearance 
before  the  district  court.  When  the  grand  jury  which  acted 
upon  the  information  and  returned  the  indictment  was 
impaneled,  Busier  was  appointed  foreman.  He  was  chal- 
lenged by  the  defendant  on  the  groimd  that  he  was  the  mag- 
istrate before  whom  the  preliminary  hearing  was  had.  The 
challenge  was  sustained,  and  Busier  was  directed  by.  the 
court  not  to  take  any  part  in  the  proceedings  when  the 
charge  against  the  defendant  was  being  investigated.  The 
indorsement  "A  true  bill"  on  the  indictment  was  returned. 
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signed  by  Busier  as  foreman,  and  the  defendant  moved  to 
set  it  aside  for  that  among  other  r^sons.  The  motion  was 
overruled,  and  of  that  ruling  the  defendant  complains.  Sec- 
tion 4291  of  the  Code  of  1873,  as  amended  by  chapter  42 
of  the  Acts  of  the  Twenty-first  General  Assembly,  is  as  fol- 
lows :  "An  indictment  cannot  be  found  without  the  concur- 
rence of  four  grand  jurors,  when  the  grand  jury  is  composed 
of  five  members;  and  not  without  the  concurrence  of  five 
grand  jurors  when  the  grand  jury  is  composed  of  seven  mem- 
bers. Every  indictment  must  be  indorsed  'A  true  bill,'  and 
the  indorsement  must  be  signed  by  the  foreman  of  the  grand 
jury."  It  was  thus  made  the  duty  of  the  foreman  of  the  grand 
jury  to  sign  the  indorsement  required,  although  he  might 
not  Jiave  approved  the  indictment;  and  the  fact  that  Busier 
signed  the  indorsement  in  question  does  not  show  that  he 
concurred  in  the  indictment,  nor  that  he  took  any  part  in  the 
proceedings  which  resulted  in  the  indictment.  Whether  it 
would  have  been  presumed  that  he  did  take  part  in  such 
proceedings,  had  he  not  been  directed  to  refrain  fr.om  so 
doing,  we  have  no  occasion  to  determine.  It  must  be  pre- 
sumed, in  the  absence  of  a  showing  to  the  contrary,  that  he 
obeyed  the  direction  of  the  court ;  and  the  fact  that  he  per- 
formed a  statutory  duty  in  signing  the  indorsement,  after 
the  investigation  had  been  completed  and  the  action  to  be 
taken  determined,  does  not  overcome  that  presumption. 

II.  One  ground  of  the  motion  to  set  aside  the  indict- 
ment was  that  the  minutes  of  the  evidence  of  J.  W.  Carney, 
whose  name  was  indorsed  on  the  indictment  as  that  of  a  wit- 
ness, were  not  returned  with  the  indictment.  The  record 
does  not  show  that  the  minutes  referred  to  were  not  so 
returned. 

III.  Defendant  demurred  to  the  indictment,  and  his 
demurrer  was  overruled.  It  is  contended  that  this  was  error, 
for  the  reason  that  the  indictment  does  not  charge  that  the 
acts  were  done  maliciously.  The  charge  is  based  upon  sec- 
tion 3977  of  the  Code  of  1873,  which  is  found  under  the 
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head  of  ^^Malicious  Mischief  and  Trespass  on  Property," 
and  reads  as  follows :  "If  any  person  maliciously  kill,  maim 
or  disfigure  any  horse  *  *  *  or  other  domestic  beast 
of  another;  or  maliciously  administer  poison  to  any  such 
animals ;  or  expose  any  poisonous  substance  with  intent  that 
the  same  should  be  taken  by  them,  he  shall  be  punished," 
etc.  The  indictment  charges  that  defendant  willfully  and 
unlaw^fuUy  exposed  a  poisonous  substance,  to-wit,  strychnine, 
etc.  Does  this  charge  an  offense,  under  the  section  quoted  i 
It  will  not  do  to  say  that  it  is  a  crime  for  one  to  expose  poi- 
son with  the  intent  that  the  same  should  be  taken  by  the 

animals  of  another.  Such  act,  under  the  statute, 
2  must  have  been  maliciously  done,  and  to  charge  that 

the  act  was  unlawful  and  willful  is  not  equivalent  to 
saying  that  it  was  malicious.  State  v.  Gove,  34  N.  H.,  516 ; 
State  V,  Hussey,  60  Me.,  410.  The  term  "willful"  means 
only  that  the  act  was  done  intentionally,  or  that  it  was  done 
purposely  and  deliberately.  State  v.  Windahl,  95  Iowa, 
470 ;  State  v.  Clark,  102  low^a,  685.  And  the  term  "unlaw- 
fully" implies  that  an  act  is  done  contrary  to  law.  State 
V.  Massey,  97  K  C.  465  (2  S.  E.  Eep.  445).  The 
insertion  of  the  word  "unlawfully"  does  not  dispense 
with  the  necessity  of  specifically  alleging  the  elements 
required  by  the  enacting  clause  of  a  statute  and  by 
the  rules  of  criminal  pleading  to  constitute  the  crime  charged 
against  the  defendant.  Com  v,  Byrnes,  126  Mass.,  248,  and 
cases  cited.  All  that  is  charged  in  the  indictment  is  that 
defendant  purposely  exposed  poison,  in  disregard  of  law.  To 
our  minds,  this  does  not  charge  an  indictable  offense.  Code 
1873,  section  4298,  says  that  an  indictment  must  be  direct 
and  certain  as  regards  the  particular  circumstances  of  the 
offense  charged,  when  they  are  necessary  to  constitute  a  com- 
plete offense.  We  have  held  that  it  is  not  sufficient  to  simply 
charge  that  an  act  was  unlawfully  done.  State  v.  Railway 
Co,^  63  Iowa,  508.  In  construing  a  similar  statute  to  the 
one  now  under  consideration,  we  said  in  State  v.  Harris,  11 
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Iowa,  414 :    "Malice  towards  the  owner  of  the  animal  is  the 
ingredient  of  this  offense."     See,  also,  State  v.  Williamson, 
68  Iowa,  351,  and  State  v.  Linde,  54  Iowa,  139,  which  apply 
the  same  rule  to  the  statute  now  under  consideration.    There 
can  Be  no  doubt,  we  think,  that  the  proper  construction  of 
the  statute  is  that,  to  constitute  a  crime,  the  poison  must  be 
maliciously  exposed.    While  it  may  be  true  that  the  proper 
grammatical  constrxiction  of  the  statute  is  that  it  is  a  crime 
to  expose  poison  at  any  time,  and  for  any  purpose,  with 
intent,  etc.,  yet  we  do  not  think  the  use  of  a  semi-colon 
instead  of  a  comma  is  controlling.     Punctuation,  if  of  any 
significance,  is  always  the  last  resort.     Shriedley  x\  State,  23 
Ohio  St.,  130.     The  place  in  which  the  section  is  found  in 
the  Code  is  quite  significant.     If  malice  is  an  essential 
ingredient  of  the  offense,  it  must  be  charged,  and  the  use  of 
the  words  "willfully  and  unlawfully"  is  not  sufiicient.    Boyd 
V.  State,  2  Hump.  39;  Thompson  v.  State,  51  Miss.  353; 
State  V.  Jackson,  34  'N.  C.  329;  Com.  v.   Williams,  110 
Mass.  401 ;  State  v,  Newhy,  64  K  C.  23.    The  case  of  State 
v.  Gould,  40  Iowa,  372,  is  not  in  conflict  with  this  conclu- 
sion.    The  indictment  in  that  ease  was  framed  xmder  section 
4089  of  the  Code  of  1873,  not  under  3979,  and  malice  is 
not  an  essential  ingredient  of  the  crime  of  nuisance.     It  is 
always  an  essential   in  cases  of  malicious  mischief.      See 
cases  heretofore  cited,  and  People  v.  Olsen,  6  Utah,  284  (22 
Pac.  Eep.  163);  U.  S.  v.  Gideon,  1  Minn.  292  (Gil.  226); 
State  V.  Pierce,  1  Ala.  728 ;  State  v.  Wilcox,  3  Yerg.  277. 
The  demurrer  to  the  indictment  should  have  been  sustained. 

IV.  The  appellant  complains  that  he  was  required  to 
plead  and  go  to  trial  on  the  day  the  demurrer  was  over- 
ruled, and  that  he  was  not  allowed  the  time  given  by  law 

in  which  to  plead  and  prepare  for  trial.     The  rec- 
3  ord  fails  to  show  any  objection  to  what  was  thus 

done. 

V.  On  the  trial  Stotler  was  permitted  to  state,  not- 
withstanding objections  of  the  defendant,  the  number  oi 
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horses  he  had  in  different  barns  on  the  night  of  the  poison- 
ing ;  the  condition  the  horses  were  in  at  the  time ;  the 

4  number  of  horses  and  kinds  and  arrangement  of 
stalls  in  the  bam  in  which  MoUie  Cedar  was  kept; 

the  number  of  boxes  in  that  barn  in  which  poison  was  found ; 
and  the  number  of  separate  bams  in  which  horses  were  poi- 
soned ;  and  the  number  of  boxes  shown  to  a  druggist  named 
Hampton  for  examination./ We  do  not  find  any  error  in 
admitting  the  evidence  to  which  reference  has  been  made. 
ISo  poison  was  taken  from  the  box  of  Mollie  Cedar,  although 
it  contained  some  of  the  preparation  in  which  strychnine  was 
found  in  other  boxes.  The  testimony  in  regard  to  other 
horses  and  other  barns  tended  to  explain  and  show  the  pre- 
meditated malicious  character  of  the  act  which  caused  the 
death  of  Mollie  Cedar.  / 

VI.  A  witness  n^med  Alger  was  permitted  to  testify 
that  he  and  the  defendant  were  talking  about  going  to  Mis- 
souri, and  that  the  defendant  said  "he  was  not  ready  to  go 
yet,  until  he  got  through  dealing  with  some  of  these  sons  of 
bitches  around  here."  A  motion  to  strike  out  that  testimony 
was  denied,  and  of  that  ruling  the  defendant  complains. 
He  relies  upon  State  v.  Millmeier,  102  Iowa,  692,  as  sup- 
porting his  complaint    There  is  nothing  in  that  case 

5  to  indicate  to  whom  or  to  what  the  threat  of  the 
defendant,  which  was  in  question,   referred.     The 

threat  or  statement  imder  consideration  in  this  case  was 
made  in  a  second  conversation  which  the  witness  had  with 
the  defendant  In  the  first  one,  which  occurred  before  the 
horses  were  poisoned,  the  defendant  stated  that  "he  had  a 
little  deal  to  make  with  Stotler,  and  when  he  did  it  would 
be  a  damned  sore  deal  with  him."  The  witness  did  not 
remember  that  Stotler's  name  was  mentioned  in  the  second 
conversation,  but  the  jury  may  well  have  found  the  refer- 
ence to  have  been  to  Stotler.  Under  these  circumstances,  we 
think  the  motion  to  strike  the  testimony  waB  properly  over- 
ruled. 
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VII.  Testimony  was  given  in  behalf  of  the  defendant 
which  tended  to  show  that  he  was  at  his  home  during  all  of 
the  night  in  which  the  poisoning  was  done,  and  he  complains 

because  the  court  did  not  charge  the  jury  in  regard  to 

6  an  alibi.    No  instruction  of  that  character  was  asked, 
as  in  State  v.  Porter,  74  Iowa,  623,  and  the  court 

did  not  abuse  its  discretion  in  not  referring  to  the  alleged 
alibi  in  its  charge. 

VIII.  In  the  fourth  paragraph  of  the  charge  the  court 
stated  that  the  evidence  showed,  without  contradiction,  that 
the  crime  charged  had  been  committed,  and  that  the  jury 
was  to  determine  whether  it  had  been  committed  by  the 
defendant     It  seems  to  us  that  in  so  doing  the  court  clearly 

invaded  the  province  of  the  jury.     The  rule  is  well 

7  settled  that  the  jury  alone  can  determine  questions 
of  fact  in  a  criminal  case,  and  that  the  judge  cannot, 

either  in  his  charge  or  at  any  time  during  the  trial,  declare 
or  deny  the  existence  of  any  fact  bearing  on  the  issue  and 
which  is  in  contest.  Moore  v.  State,  85  Ind.  90.  Our  funda- 
mental law  guarantees  to  one  accused  of  crime  the  right  to 
a  public  trial  by  an  impartial  jury.  Section  10,  article  1, 
Constitution.  And,  to  safeguard  his  rights  in  this  respect, 
the  legislature  expressly  provided  that  "on  the  trial  of  an 
indictment  for  any  other  offense  than  libel  questions  of  law 
are  to  be  decided  by  the  court.  *  *  *  Questions  of  fact 
are  to  be  tried  by  jury."  Code  1873,  section  4439.  So 
tenacious  have  we  been  for  this  rule  that  we  have  uniformly 
held  that  a  defendant  in  a  criminal  case,  be  the  charge  a 
felony  or  a  misdemeanor,  cannot  waive  a  jury,  and  submit 
his  case  to  the  court  to  find  the  facts.  State  v.  Tucker,  96 
Iowa,  276;  State  v.  Douglass,  96  Iowa,  308,  and  cases.  Now, 
if  the  court  cannot  try  an  issue  of  fact  by  consent,  it  is  diffi- 
cult to  see  on  what  theory  he  may  find  some  of  the  facts  over 
the  defendant's  protest.  The  plea  of  not  guilty  puts  in  issue 
every  material  element  of  the  offense  charged,  and,  if  the 
court  may  find  one  fact  established,  it  may  find  all.    We  do 
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not  think  the  court  has  power  to  instruct  that  any  essential 
fact  is  established,  notwithstanding  there  may  be  no  evidence 
to  the  contrary.  The  jury  have  the  right  to  disbelieve  any 
of  the  witnesses  whose  evidence  they  see  fit  to  reject,  and 
the  court  is  powerless,  in  criminal  cases.  Com,  v.  Knappj^ 
10  Pick.  477.  They  have  power  to  return  a  verdict  of 
acquittal  in  a  criminal  case,  although  the  evidence  clearly 
shows  the  commission  of  the  crime  and  is  uncontradicted.  In 
this  sense,  a  jury  in  a  criminal  case  is  jxidge  of  both  the  law 
and  the  fact;  for  the  court  cannot  set  aside  its  verdict  and 
grant  a  new  trial.  But,  aside  from  this,  as  the  jury  must 
pass  upon  all  questions  of  fact,  they,  of  necessity,  must  weigh 
the  evidence,  and  in  doing  this  they  have  the  right  to  dis- 
believe any  and  all  the  witnesses.  As  said  by  Garoutte,  J., 
in  the  case  of  People  v.  Webster,  111  Cal.  381  (43  Pac 
Kep.  1114) :  "A  jury  in  a  criminal  case  is  not  bound  to 
believe  the  uncontradicted  statement  of  a  witness  as  to  a 
fact."  That  court,  in  People  v.  Murray,  86  Cal.  34  (24 
Pac.  Rep.  802),  said:  "The  jury  were  not  bound  to  take 
the  testimony  of  any  witness  as  true.  From  the  manner  of 
the  prosecuting  witness,  and  the  nature  of  his  whole  testi- 
mony, the  jury  might  have  disbelieved  him,  if  .the  defendant 
had  not  introduced  any  evidence  at  all.  This  whole  matter 
was  for  the  jury,  and  not  for  the  court"  Again,  that  court 
said,  in  People  v.  Casey,  65  Cal.  261  (3  Pac.  Rep.  874), 
that  the  trial  court  had  no  right  even  to  tell  the  jury  what 
the  evidence  ^shows.'  The  province  of  the  jury,  in  passing 
upon  the  facts  of  a  case,  is  a  broad  one.  It  is  practically 
unlimited.  It  is  a  constitutional  right  given  to  the  jurors, 
it  is  a  constitutional  duty  imposed  upon  them.  They  were 
not  bound  to  t^ke  this  witness'  statement  of  her  age  as  true. 
They  had  the  right  to  disbelieve  it  and  were  not  holden  to 
any  court  for  dereliction  of  duty  in  not  believing  it.  It 
would  be  a  matter  between  them  and  their  consciences  alone. 
It  is  for  the  jury  to  say  when  truth  and  when  falsehood 
come  from  the  mouth  of  the  witness.    The  conduct  of  this 


Jan.  1899]  Statb  op  Iowa  v.  Lightfoot.  353 

witness  when  upon  the  stand  may  have  shown  her  to  have 
been  lying.     Her  appearance  may  have  shown  her  to  have 
been  of  mature  years.     The  inherent  improbabilities  of  her 
testimony  may  iave  placed  it  beyond  the  pale  of  belief.'' 
These  rules  do  not  prevent  the  court  from  directing  a  verdict 
of  not  guilty  nor  from  saying  that  the  defendant  was  not 
guilty  of  some  particular  offense  as  in  Sparfv.U.  S.  156  U.  S., 
51  (15  Sup.  Ct  Eep.  273),  which  contains  a  most  elaborate 
discussion  of  the  question  of  jurors  being  judges  of  both  the 
law  and  the  fact.     But  this  is  quite  a  different  proposition 
from    saying   that   the   evidence   does   establish    a    certain 
fact  beyond  dispute.     To  say  that  a  fact  is  not  established 
in  a  criminal  case,  and  that,  therefore,  the  defendant  is 
not  guilty,   is  quite  different  from  saying  that  a  certain 
element  of  the  crime  is  established  by  the  evidence,  and 
that  but  one  more  fact  need  be  established  to  make  out 
the  offense.    In  the  case  of  People  v.  Oarbutt,  17  Mich.  9, 
Judge  Cooley,  speaking  for  the  court,  said:     "The  trial  of 
criminal  cases  is  by  a  jury  of  the  country,  and  not  by  the 
court.    The  jurors,  and  they  alone,  are  to  judge  of  the  facts 
and  weigh  the  evidence.     The  law  established  this  tribunal 
•  because  it  is  believed  that,  from  its  numbers,  the  mode  of 
their  selection,  and  the  fact  that  the  jurors  come  from  all 
classes  of  society,  they  are  better  capable  to  judge  of  motives, 
weigh  probabilities,  and  take  what  may  be  called  a  'common- 
sense  view'  of  a  set  of  circumstances,  involving  both  act  and 
intent,  than  any  single  man,  however  pure,  wise,  and  emi- 
nent he  may  be.      This   is   the  theory  of  the  law,   and, 
as  applied  to  criminal  accusations,  it  is  eminently  wise  and 
favorable  alike  to  liberty  and  to  justice.    But,  to  give  it  full 
effect,  the  jury  must  be  left  to  weigh  the  evidence,  and  to 
examine  the  alleged  motives,  by  their  own.  tests.     They  can- 
not properly  be  furnished  for  this  purpose  with  balances 
which  leave  them  no  discretion,  but  which,  under  certain 
circumstances,  will  compel  them  to  find  a  malicious  intent 
when  they  cannot  conscientiously  say  they  believe  such  an 
Vol.  107  la— 23 
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intent  to  exist."  In  the  case  of  Hotiston  v.  State,  4  G. 
Greene,  437,  defendant  was  accused  of  the  crime  of  defacing 
and  marking  a  school  house,  and  the  trial  court  instructed 
that  the  state  had  proved  all  that  was  necessary  with  refer- 
ence to  the  school  district.  This  court  said :  '^This  is  error. 
This  was  charging  the  jury  upon  the  weight  and  sufficiency 
of  testimony.  It  is  not  within  the  province  of  a  judge  to 
instruct  a  jury  as  to  what  facts  are  proved  or  not  proved. 
He  may  explain  to  them  the  legal  effect  of  facts,  but  the 
facts  themselves  are  to  be  ascertained  by  the  jury.  Better 
abolish  the  right  of  trial  by  jury  at  once  than  to  per- 
mit judges  to  dictate  the  facts  upon  which  the  verdict  must 
be  founded.  The  practice  of  charging  the  jury  upon  the 
facts  may  have  precedent  in  some  of  the  older  states ;  but  in 
Iowa  it  has  ever  been  regarded  as  dangerous,  as  a  usurpation 
of  power,  and  as  an  interference  with  the  rights  of  partis 
and  the  province  of  jurors."  That  rule  thus  so  clearly  stated 
has  never  been  departed  from  in  this  state,  unless  it  be  in  one 
case,  to  which  we  will  hereafter  call  attention.  See,  also, 
State  V.  Donovan,  61  Iowa,  369 ;  State  v.  Stowell,  60  Iowa, 

535 ;  State  v.  Porter,  74  Iowa,  627.    In  the  case  now 
8  before  us  there  was  circiunstantial  evidence  tending  - 

to  show  that  some  of  the  prosecuting  witness'  horses 
were  poisoned,  and  direct  evidence  that  strychnine  was 
found  in  some  of  the  feed  boxes,  not,  however,  in  the  one  where 
the  mare  Mollie  Cedar  was  kept  True,  she  died  about  the 
same  time  that  the  other  horses  did,  but  there  is  no  direct 
evidence  that  her  symptoms  denoted  strychnine  poisoning. 
There  is  evidence  from  several  witnesses  that  they  thought 
the  mare  had  the  colic.  There  is  also  evidence  to  the  effect 
that  all  the  horses  appeared  as  if  they  had  been  poisoned. 
Now,  if  the  jury  had  found  that  the  mare  in  question  had 
been  poisoned,  no  court  would  have  disturbed  their  verdict 
But  it  was  certainly  a  question  of  fact  for  the  jury,  and  not 
of  law  for  the  court.  The  attorney  general  contends,  how- 
ever, that  defendant  admitted  while  on  the  witness  stand 
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that  the  horses  had  beeen  poisoned.  This  is  a  mistake.  He 
did,  it  is  true,  refer  to  the  horse  poisoning  as  fixing  a  date 
or  a  time,  and  also  stated  that  he  learned  of  the  poisoning 
at  a  certain  time.  But  this  was  simply  to  fi^  a  date,  and 
to  make  clear  his  whereabouts  at  a  particular  time.  After 
a  careful  examination  of  the  entire  record,  we  think  we 
may  safely  afiirm  that  the  defendant  nowhere  admitted  that 
the  horses  were  in  fact  poisoned.  We  are  confirmed  in  this 
view  by  the  fact  that  at  the  conclusion  of  the  evidence 
defendant  moved  for  a  verdict,  and  one  of  the  grounds  of  his 
motion  was  that  there  was  no  evidence  that  the  animal  had 
been  poisoned  and  no  evidence  that  there  was  any  poison  in 
her  trough.  If  the  fact  had  been  admitted,  it  is  strange 
that  such  a  motion  should  have  been  made.  In  this  respect, 
as  well  as  in  some  others,  the  case  differs  from  State  v.  Huff, 
76  Iowa,  200.  There  the  defendant  had  a  permit  to  sell 
liquor,  and  the  state  introduced  the  certificates  filed  by  him 
showing  such  sales.  These  were  distinct  written  admissions 
by  the  defendant  that  he  had  made  sales,  and  were  held  to 
be  admissible  for  the  purpose.  On  this  state  of  facts,  the 
trial  court  instructed  that  the  testimony  showed  that  defend- 
ant sold  intoxicating  liquors  at  his  place  of  business,  and  that 
the  only  question  to  be  considered  was  whether  he  made  the 
«ales  in  good  faith,  for  the  actual  necessities  of  medicine.  In 
that  case  there  was  a  solemn  written  admission  of  the  defend- 
ant that  he  had  sold  liquors,  and  the  instruction  was  held 
to  be  correct  Without,  at  this  time,  questioning  the  rule  of 
that  case,  it  is  sufficient  to  say  that  it  is  not  an  authority  in 
support  of  the  instruction  given  in  the  case  at  bar.  Many 
-civil  cases  can  be  found  supporting  the  rule  of  the  instruc- 
tion given  in  this  case,  but  they  are  not  applicable,  for  rea- 
sons which  sufficiently  appear  from  what  has  already  been 
said.  We  think  the  instruction  was  erroneous,  and  that  the 
question  of  fact  assumed  therein  to  be  true  should  have  been 
submitted  to  the  jury. 
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IX.  Lastly,  it  is  insisted  that  the  verdict  is  not  sup- 
ported by  the  evidence.  In  view  of  the  reversal,  it  is  better 
that  we  express  no  opinion  upon  this  subject.  For  the 
errors  pointed  out  the  judgment  is  bevebsed. 

KoBiNsoN,  C.  J.  (dissenting). — I  concur  in  the  reversal 
of  the  judgment  of  the  district  court,  but  do  not  agree  with 
the  conclusion  of  the  majority  that  the  indictment  was  not 
sufficient  The  section  of  the  Code  of  1873  under  which  it 
was  returned  describes  three  offenses,  using  the  word  "mali- 
ciously^' in  defining  each  of  the  first  two,  and  omitting  that 
word  in  defining  the  third,  which  is  the  one  charged  in  the 
indictment  The  omission  cannot  be  regarded  as  accidental^ 
and,  although  perhaps  unwise,  should,  I  think,  be  given 
effect  The  indictment  charges  that  the  defendant  did  will- 
fully and  imlawf ully  commit  the  act  described,  substantially 
in  the  language  of  the  statute,  and,  according  to  the  rule 
generally  applied  in  such  cases,  that  was  sufficient.  See 
State  V.  Bair,  92  Iowa,  28 ;  Munson  v.  State,  4  Q.  Greene^ 
483;  2  McClain  Criminal  Law,  section  833.  Of  the  cases 
of  State  V.  Harris j^  11  Iowa,  415 ;  State  v.  Williamson,  68 
Iowa,  351,  and  State  v.  Linde,  54  Iowa,  139,  cited  in  the 
opinion  of  the  majority  on  this  question,  the  first  and  second 
involved  the  maiming  and  disfiguring,  and  the  third  the  kill- 
ing, of  domestic  animals.  Iji  none  of  them  was  the  offense 
sought  to  be  charged  in  this  case  in  any  mariner  involved, 
and  they  do  not  appear  to  be  in  point  It  is  my  opinion  that 
the  ruling  on  the  demurrer  to  the  indictment  was  correct. 

Granger,  J.,  concurs  in  the  dissent. 
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5  recover  the  amount  of  the  reward  claimed  to  have  been  lost  by 
the  company's  negligence,  it  is  no  defense  that,  even  if  the  mes- 
sage had  been  delivered,  the  arrest  could  not  have  been  made 
because  the  train  did  not  reach  such  place  in  time,  where  plaintiff 
could  have  reached  same  by  private  conveyance. 

Jory  Qne^ion:  Whether  an  agent  of  a  telegraph  company  exercised 
reasonable  diligence  in  attempting  to  deliver  a  message  is  a  ques- 
tion for  the  jury,  where  he  testified  that  he  rapped  loudly 
and  repeatedly  upon  the  door  and  received  no  response,  and  the 

7  daughter  of  the  sendee  testified  that  she  was  in  the  house  and 
hkd  not  retired  at  that  time  but  heard  no  noise  at  the  door, 
and  the  sendee  and  his  wife  testified  that  they  heard  no  such 
noise  and  that  they  would  have  been  likely  to  have  heard  it  had 
there  been  any. 

Proximate  damages.  Damages  in  an  action  against  a  telegraph 
company  for  its  failure  to  promptly  deliver  a  message  are  not 
limited  to  those  which  might  reasonably  have  been  within  the 

8  contemplation  of  the  parties,  but  recovery  may  be  had  for  all 
the  injurious  results  which  flow  therefrom  by  ordinary  natural 
sequence  without  the  interposition  of  any  other  negligent  act  or 
overpowering  force. 

Rule  applied.  Plaintiff  arranged  with  others  for  the  capture  of  an 
accused,  pursuant  to  which  one  of  the  former  telegraphed  him, 
''Come  on  the  first  train."  The  message  was  delayed  and  the 
plaintiff  sued,  alleging  as  his  damages  the  reward  offered  by  the 
governor  for  the  capture  of  such  accused,  which  he  lost  on 
4  account  of  the  negligent  delay.  The  company  had  no  actual 
notice  of  the  reward,  but  its  agent  at  the  point  of  destination 
knew  that  plaintiff  was  expecting  a  message  relating  to  the  cap- 
ture of  the  accused  and  that  prompt  delivery  was  required.  Held, 
that  such  damages  were  not  too  remote. 

Same.  The  fact  that  plaintiff  did  not  know  that  the  reward  had 
been  offered  at  the  time  of  the  delivery  of  the  message  for  trans- 
mission does  not  affect  his  right  to  recover,  as  he  understood  it 
would  be  offered  and  was  acting  to  secure  it. 

Same.  A  telegraph  company  whose  agent  knew  that  the  sendee  of  a 
telegram  was  expecting  a  message  which  would  relate  to  the 
capture  of  a  criminal,  and  that  prompt  delivery  was  required,  is 
4  charged  with  knowledge  that  a  reward  might  be  made  for  such 
capture,  and  might  reasonably  reckon  on  such  a  contingency  in 
omitting  its  duty  to  promptly  deliver  the  message. 

Agency.  A  telegraph  company  whose  agent  received  a  message  and 
undertook  to  deliver  it  while  acting  within  the  scope  of  his 

6  agency,  although  not  within  the  hours  fixed  for  the  active 
discharge  of   his  duties,  is  not  relieved  from  its  obligation  to 
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deliver  the  message  because  it  was  received  to  be  delivered  out 
of  office  hours. 

Jury  question.    Where  plaintiff  sued  for  the  amount  of  a  reward 

which  he  lost  by  failure  of  a  telegraph  company  to  deliver  a 

5    message  in  relation  to  the  arrest  of  an  accused,  the  question  of 

whether  he  would  have  succeeded  in  making  the  arrest,  if  the 

message  had  been  delivered,  is  for  the  jury. 

Evidence:  secondary:  Records  of  executive  office.  Code,  section 
66,  provides  that  the  Secretary  of  State  shall  have  charge  of 
papers  which  may  be  deposited  in  his  office  for  keeping,  and 
section  4649,  that  acts  of  the  executive  are  proved  by  the  recofds  of 

1  the  state  department.  Held,  that  a  copy  of  a  proclamation  of  the 
Governor  offering  a  reward  for  the  arrest  of  a  person,  certified  by 
the  Secretary  of  State  to  be  a  record  on  file  in  his  office,  is  admis- 
sible in  lieu  of  the  original. 

Relevancy.  Plaintiff  and  others  made  an  arrangement  for  th& 
capture  of  an  accused,  pursuant  to  which  one  of  the  former  sent  a 
telegram  to  plaintiff  to  come.  The  telegram  was  delayed,  thereby 
frustrating  the  capture.    Hefd,  that  in  an  action  against  the  com- 

2  pany  for  damage  occasioned  by  the  delay,  testimony  by  plaintiff 
and  his  colleagues  as  to  the  arrangement  made  between  them  is 
admissible,  as  bearing  upon  the  probability  of  capture  had  the 
telegram  been  promptly  delivered. 

Importance  of  telegram.     £xtriusic  evidence'  is  admissible   to 
8    show  that  a  telegraph  company  had  notice  of  the  importance  of  a 
message  delivered  to  it  for  transmission. 

Burden  of  proof.    The  burden  is  on  plaintiff  to  prove  that,  in  all 
5    reasonable  probability,  the  loss  claimed  by  him  to  have  been  sus- 
tained by  the  failure  of  a  telegraph  company  to  deliver  to  him  a 
message  resulted  from  the  negligence  of  the  company. 

Appeal  from  Henry  District  Court. — Hon.  M.  A.  Roberts^ 

Judge. 

Thursday,  January  26,  1899. 

From  a  judgment  for  damages  allied  to  have  been 
occasioned  by  the  negligence  of  the  defendant  in  failing  to 
promptly  deliver  a  telegram,  it  appeals. — Affirmed. 

Blake  &  Blake  for  appellant 

John  D.  Dill  and  W.  I.  Babb  for  appellee. 
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Ladd,  J. — September  20,  1896,  after  mortally  wound- 
ing John  Finley,  the  marshal  of  Morning  Sun,  Orman 
McPherson  fled.  A  few  days  later  the  plaintiff  saw  McPher- 
son's  wife,  who  promised  to  assist  him  in  procuring  the  arrest 
of  her  husband.  McPeek  obtained  McPherson's  pension 
papers  from  Keithsburg,  111.,  for  her  and  she  advised  him 
(being  in  secret  correspondence  under  an  assumed  name)  of 
having  these,  and  he  came  to  her  room  at  the  hotel  at  Morning 
Sun,  where  she  was  employed  as  cook,  October  22,  1896,  at 
about  10  o'clock  p.  m.  (having  so  arranged  earlier  in  the  even- 
ing), and  there  remained  until  between  3  and  4  o'clock  the 
following  morning.  Before  coming  in,  he  gave  up  his 
revolvers,  and  she  placed  them  in  a  bureau,  where  they 
remained  during  his  stay.  She  had  agreed  to  write  to  McPeek 
when  she  expected  her  husband,  but,  if  he  came  unexpectedly, 
then  to  telegraph  him.    At  about  7  o'clock  p.  m.  of  the  twenty- 

second,  she  delivered  to  the  defendant's  agent  at  Morning  Sun 

* 

this  telegram:  "E.  E.  McPeek,  Winfield.  Come  on  first 
train.  Answer.  M.  E.  M." ;  telling  him  she  wanted  it  "sent 
right  away  and  delivered,  and  wanted  an  answer.''  Ridge- 
way,  the  agent  at  Winfield,  usually  closed  his  office  at  6 
o'clock,  but  was  ordinarily  at  the  station  at  about  9  o'clock, 
lie  received  the  message  at  9:15  o'clock  p.  m.,  and  carried 
it  to  the  plaintiff's  house,  reaching  there  at  about  9:30. 
lifter  repeatedly  rapping  on  the  door,  and  being  unable  to 
arouse  any  one,  as  he  says,  he  placed  the  message  over  the 
door  knob,  with  the  end  of  the  envelope  between  the  door  and 
the  jamb,  where  it  was  found  the  next  day  at  between  9  and 
10  o'clock  A.  M.  It  seems,  the  agent  supposed  the  family 
j\:as  away  from  home,  and  would  find  it  upon  their  return. 
They  had  in  fact  retired,  and  all  testify  that  they  did  not 
hear  the  rapping  of  Eidgeway,  or  any  noise  at  the  door,  and 
that  they  would  have  heard  it,  had  there  been  any.  The  only 
train,  carrying  passengers,  leaving  Winfield  for  Morning 
Sun,  a  distance  of  about  twelve  miles,  left  the  former  place 
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at  6  o'clock  A.  M.  McPeek  had  told  Kidgewaj  lie  was  mak- 
ing an  effort  to  capture  McPherson,  and  might  get  a  tele- 
gram from  Morning  Sun  concerning  the  matter,  and  that 
if  a  message  came,  and  he  was  unable  to  find  him,  to  deliver 
it  to  Siberts,  a  constable.  Both  had  repeatedly  called  at  the 
oflSce  for  such  a  telegram.  It  also  appears  that  Siberts,  by 
direction  of  McPeek,  had  arranged  for  a  team  at  the  livery 
stable  and  a  driver  to  be  ready  for- him  at  any  time,  and  that 
Siberts  was  to  go  with  McPeek  in  case  McPherson  should 
come  to  Morning  Sun.  The  constable  at  the  latter  place, 
and  another,  had  agreed  to  assist  him,  though  not  advised 
as  to  the  nature  of  the  business,  except  that  it  was  to  make 
an  arrest.  The  evidence  was  such  that  the  jury  was  war- 
ranted in  finding  the  facts  as  stated,  though  it  must  be  added 
that  Kidgeway  denies  having  previously  talked  with  either 
the  plaintiff  or  Siberts;  and  McPherson,  who  was  after- 
wards arrested,  declared  he  was  not  at  Morning  Sun  as  testi- 
fied by  his  wife,  and  did  not  correspond  with  her.  On  the 
twenty-first  day  of  October,  1896,  the  governor  of  Iowa,  by 
proclamation,  offered  a  reward  of  three  hundred  dollars  for 
the  arrest  of  McPherson,  and  his  delivery  to  the  proper 
authorities.  The  plaintiff's  action  is  based  on  the  allegation 
that  he  lost  this  reward  through  the  negligence  of  the  defend- 
ant in  not  delivering  the  message  on  the  evening  of  October 
22d.  With  these  preliminary  statements,  we  shall  be  able  to 
consider  the  different  questions  presented  by  the  record. 

I.  A  copy  of  the  governor's  proclamation,  duly  certi- 
fied by  the  secretary  of  state,  was  received  in  evidence  over 
the  objection  of  defendant  That  such  a  reward  was  author- 
ized by  section  58  of  the  Code  of  1873  is  not  questioned. 
The  method  of  making  the  offer  is  not  pointed  out,  but  it  is 
to  be  paid  upon  the  certificate  of  the  governor.  Usage  has 
approved  offering  such  rewards  by  way  of  proclamations,  and 
this  fully  complies  with  the  statute.  That  the  original  procla- 
mations made  by  the  executive  of  a  state  shoxild  be  preserved, 
admits  of  no  doubt    The  statutes  make  no  express  provision 
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for  such  preservation,  but  by  section  66  the  secretary  of 

state  "shall  have  charge  of  and  keep    *      *     *    papers  which 

are  now  or  may  be  hereafter  deposited  to  be  kept  in  his 

office.'^    The  se<eretary  certified  that  he  was  the  cus- 

1  todian  of  the  record  of  the  official  acts  of  the  exec- 
utive department,  and  that  the  proclamation  was  a 

part  of  the  files  of  his  office.  We  take  it,  then,  that  this  was 
•deposited,  to  be  kept  by  the  secretary  of  stata  Section  4649 
provides,  in  substance,  that  acts  of  the  executive  of  this  state 
«re  proved  by  the  records  of  the  state  department  The  very 
evident  purpose  is  to  avoid  the  necessity  of  calling  the  gov- 
ernor before  a  co-ordinate  branch  of  government  to  give  evi- 
dence or  answer  for  any  of  his  acts.  While  the  statute  does 
not  in  express  terms  make  such  papers  a  part  of  the  files  to 
be  kept  and  preserved  by  the  secretary  of  state,  we  are  of 
opinion  that  section  66  is  broad  enough  to  include  them,  that 
.by  fair  implication  section  4649  authorizes  them  to  be  so 
kept,  and  that,  under  sections  4649  and  4635  of  the  Code, 
a  certified  copy  thereof  is  admissible  in  evidence  in  lieu  of 
the  originals. 

II.  The  defendant  also  interposed  objections  to  the 
testimony  of  the  plaintiff,  Siberts,  and  Mrs.  McPherson  to 
the  arrangement  made  between  them  with  reference  to  the 

capture  of  McPherson.     This  was  original,  and  not 

2  hearsay,  evidence.  It  related  to  circumstances  and 
facts  essential  to  be  proven  as  leading  up  to  the  send- 
ing of  the  telegram,  and  had  a  direct  bearing  upon  the  prob- 
ability of  the  plaintiff  effecting  the  arrest  of  McPherson, 
had  the  telegram  been  promptly  delivered.  It  was  necessary 
to  show  the  exact  situation,  and  all  that  had  been  done  to 
accomplish  that  purpose.  The  appellant  is  impressed  by  the 
•danger  of  fraud  in  this  class  of  evidence.  It  is  suggested 
that,  if  there  be  possibility  of  fraud,  it  may  readily  be  obvi- 

•ated  by  the  exercise  of  diligence. 

III.  It  is  insisted  that  the  damages  were  remote,  and 
not  such  as  either  party  might  have  contemplated  from  the 
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wording  of  the  message.    But  extrinsic  evidence  was  admis- 
sible to  show  that  defendant  had  notice  of  the  import- 

3  ance  of  the  message.    Cable  Co.  v.  Lathrop,  131  111. 
575  (23  X.  E.  Rep.  583) ;  Telegraph  Co.  v.  Edsall^ 

74  Tex.  329  (12  S.  W.  Eep.  41).  The  appellant  ai^es- 
the  case  on  the  theory  that  the  action  of  plaintiff  is  for  the- 
breach  of  contract.  He  made  no  contract  with  the  defendant. 
This  is  conceded  by  appellant  in  its  opening  argument,  and 
denied  in  its  reply.  The  first  impression  was  undoubtedly 
the  correct  one.  The  contract  was  with  the  sender  of  the- 
message,  and  whether  recovery  might  be  had  for  breach 
thereof,  because  made  for  plaintiff's  benefit,  we  need  not 
determine.  This  action  is  based  on  the  negligence  of  the 
defendant  in  the  performance  of  a  duty  in  its  public  capac- 
ity as  a  common  carrier  of  messages.  In  all  such  actions,, 
sounding  in  tort,  the  injured  party  is  not  limited  to  dam- 
ages which  might  reasonably  have  been  within  the  contempla- 
tion of  the  parties,  but  recovery  may  be  had  ^^for  all  the- 
injurious  results  which  flow  therefrom,  by  ordinary  natural 
sequence,  without  the  interposition  of  any  other  negligent 
act  or  overpowering  force."  Mentzer  v.  Telegraph  Co.  9S 
Iowa,  757;  Code,  section  2163;  Telegraph  Co.  v.  Du  Bois^ 
128  111.  248  (21  K  E.  Eep.  4)  ;  Telegraph  Co.  v.  AUen^ 
C^f^  Miss.  549  (6  South.  Rep.  461);  Ellis  v.  Telegraph  Co. 
13  Allen,  226 ;  Telegraph  Co.  v.  Fenton,  52  Ind.  1 ;  Smiih 
V.  Telegraph  Co.  83  Ky.  104;  Milliken  v.  Telegraph  Co. 
110  X.  Y.  403  (18  N.  E.  Rep.  251)  ;  Young  v.  Telegraph 
Co.  107  X.  C.  370  (11  S.  E.  Rep.  1044);  Telegraph  Co. 
V.  Adams,  75  Tex.  531  (12  S.  W.  Rep.  857).    There- 

4  was  evidence  tending  to  show  that  immediate  delivery 
was  requested,  and  that  the  agent  at  Winfield  knew 

that  McPeek  was  expecting  a  message,  that  it  would  relate- 
to  the  capture  of  McPherson,  and  that  prompt  delivery  was 
required.  If  so,  while  he  may  not  have  known  of  the  reward 
being  offered,  he  may  well  be  credited  with  understanding 
that  McPeek  was  putting  forth  his  efforts  to  accomplish  a 
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purpose  from  which  he  anticipated  some  benefit  to  accrue 
to  himself.  The  law  authorizes  the  offering  of  such  rewards^ 
and  it  is  not  too  strict  a  rule  to  hold  the  defendant  responsi- 
ble for  such  losses  as  may  reasonably  be  anticipated  to  fol- 
low its  n^ligence,  whether  informed  definitely  what  these 
may  be  or  not.  It  was  charged  with  knoy^^ledge  that  such  a 
reward  might  be  made,  and  it  might  reasonably  reckon  on 
such  a  contingency,  in  omitting  its  duty  with  reference  to 
such  a  message.  Nor  was  the  plaintiff  advised  that  the 
reward  had  actually  been  offered  on  October  22d,  though  he 
understood  it  would  be,  and  was  acting  to  secure  this  and 
others  proposed  by  local  ofiicers.  That  the  omission  of  the 
defendant  caused  greater  loss  than  he  then  supposed,  doea 
not  affect  its  liability,  or  his  right  of  recovery.  Certainly 
the  loss  of  the  reward  was  the  direct  result  of  the  failure  to 
arrest  and  deliver  McPherson  to  the  proper  authorities,  for 
this  was  the  very  condition  of  its  payment. 

rV.     The  burden  was  on  the  plaintiff  to  prove  that  in 
all  reasonable  probability  the  loss  resulted  from  the  negli- 
gence of  the  defendant.     Hendershott  v.  Telegraph  Co.  10ft 
Iowa,  629.     Had  the  plaintiff  proceeded  by  team  to 
5  Morning  Sun,  with  the  assistance  of  the  two  con- 

stables and  another,  there  seems  no  good  reason  to 
doubt  that  he  would  have  arrested  McPherson,  who  had  been 
disarmed  by  his  wife.  This  is  not  absolutely  certain,  for 
many  contingencies  may  be  supposed  which  could  have  inter- 
vened. While  these  might  well  be  considered,  they  do  not 
warrant  us  in  saying  that  these  men  would  not  have  accom- 
plished that  which  has  often  been  done  before,  and  which 
is  ordinarily  done  by  officers  in  like  situation.  Whether  they 
would  in  all  probability  have  succeeded,  was  for  the  jury  to 

determine. 

V.     It  is  suggested  that,  as  the  train  did  not  go  until 

6:06  in  the  morning,  even  if  the  message  had  been  deliv- 
ered the  plaintiff  could  not  have  reached  Morning  Sun  in 
time  to  make  the  arrest.  But  the  plaintiff  had  made  every 
arrangement  to  go  by  team.     This  message  was  imderstood 
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by  the  plaintiff  to  require  immediate  attention  owing  to  his 
agreement  with  Mrs.  MePherson. 

VI.  It  may  be  that  the  defendant  can  fix  office  hours 
which  are  reasonable,  and  that  those  from  8  a.  m.  to  6 
o'clock  p.  M.  are  not  unreasonable.  This  we  do  not  decide. 
But  see  Telegraph  Co.  v,  Harding,  103  Ind.  505  (3  K".  E. 
Rep.  172)  ;  Given  v.  Telegraph  Co,  (24  Fed.  Rep.  119). 
The  company  received  this  message,  if  Mrs.  MePherson  is  to 
be  believed,  with  the  understanding  that  it  was  to  be  deliv- 
ered at  about  9  o'clock.  The  agent  at  Winfield  received  it, 
and  the  company,  having  undertaken  to  deliver  it,  was  bound 

to  do  so  with  reasonable  diligence.  Thompson  on 
'6  Electricity,  section  300.     He  was  acting  within  the 

scope  of  his  agency,  although  not  within  the  hours 
^xed  for  the  active  discharge  of  his  duties.  This  could  not 
relieve  the  company  from  discharging  the  obligation 
incurred  by  receiving  the  message  to  be  delivered  out  of 
office  hours. 

VII.  The  defendant  asserts  that  no  negligence  in  fail- 
ing to  deliver  the  message  has  been  shown.  If  the  testimony 
of  Ridgeway  be  accepted  as  true,  it  might  be  that,  in  loudly 
Tapping  on  the  door  repeatedly,  and  receiving  no  response, 

he  exercised  reasonable  diligence.  This  is  in  dis- 
7  pute.    The  daughter  of  the  plaintiff  testified  that  she 

was  at  his  home  from  9  o'clock  p.  m.,  and  did  not 
retire  until  a  half  hour  later,  and  that  she  heard  no  noise  at 
the  door.  Mr.  and  Mrs.  McPeek  also  testified  that  they 
lieard  no  such  noise,  and  that  they  would  have  been  likely 
to  have  heard  it,  had  there  been  any.  Whether  Ridgeway 
made  any  effort  to  arouse  the  family  is  put  in  question  by 
this  evidence.  If  he  was  advised  of  the  importance  of  the 
message,  as  claimed  by  the  plaintiff,  he  was  bound  to  exercise 
diligence  accordingly,  and  whether  he  so  did  was  for  the 
Kietermination  of  the  jury. 

Some  other  matters  are  discussed,  but  they  are  not  of 
sufficient  importance  to  call  for  special  attention.     We  dis- 
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cover  no  error  in  the  record,  and  the  judgment  must  be- 

AFFIBMED. 


Citizens'  Bank  v.  Frank  C.  Johnson,  Christopher  Arm- 
strong^ Jr.,  Appellants  (two  cases). 

Appeal:  striking  evidknce.  Where  (the  evidence  having  been 
stricken  from  appellant's  abstract,  because  the  transcript  was  not 
liled  within  six  months,)  appellant  submits  with  the  case  a  motion 
to  consider  the  cause  on  the  evidence,  because  appellee  filed  an 

1  additional  abstract  setting  out  matters  contained  in  the  transcript 
which,  however,  brings  no  evidence  into  the  record,  and  appellee 
argues  the  case  on  the  theory  of  the  evidence  being  out  of  the 
record,  the  court  will  not  reinstate  the  evidence  and  take  the  case^ 
where  appellant  objects  to  further  argument  on  part  of  appellee. 

Decree:  Error  in  description.  Where,  in  a  bill  to  subject  land  to  a. 
judgment,  the  land  was  properly  described,  and  in  the  decree^ 
based  thereon,  and  in  other  places  in  the  record,  it  was  also  prop- 
8  erly  described,  a  discrepancy  in  a  copy  of  the  judgment  contained 
in  an  amendment  to  the  bill  will  not  control  so  as  to  show  error 
in  the  judgment  rendered. 

Rule  applied,  A  judgment  in  an  action  to  subject  to  the  payment  of 
a  judgment  land  conveyed  in  fraud  of  creditors  will  not  be  dis- 
turbed, on  appeal,  on  the  ground  that  the  range  in  which  the  land 
8  was  located  was  incorrectly  given  in  a  copy  of  the  judgment  in 
the  law  case,  set  out  in  the  petition,  where  the  land  was  correctly 
described  in  the  petition  and  the  judgment  does  not  refer  to  the 
copy  but  to  the  judgment  record  in  the  law  case. 

Review  :    Issues.     Where  the  pleadings  are  not  all  before  the  appel- 
4    late  court  it  cannot  determine  that  the  issues  did  not  warrant  the 
decree. 

Finding  of  iNSOLVENcr.  A  finding  that  a  judgment  debtor  "did  not 
have  sufficient  property  remaining  to  pay  his  debts"  is  not  objec- 

2  tionable  as  being  insufficient  to  support  a  decree  of  in8olveney^ 
where  the  degree  of  insolvency  is  not  affirmatively  shown. 

Appeals  from  Fremont  District  Court. — Hon.  Walter  L 

Smith,  Judge. 

Thursday,  January  26,  1899. 

Actions  to  subject  real  estate  to  the  payment  of  a  judg- 
ment. Decrees  from  which  the  defendant  Armstrong 
appealed. — Affirmed. 
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W.  W.  Morseman  and  John  P.  Breen  for  appellant 

W.  E.  Mitchell,  Geo.  E.  Draper,  and  Win.  Eaton  for 
uppeUee. 

Geangee,  J. — ^I.  These  cases  are  in  equity,  and  the 
record  contains  an  assignment  of  errors.  At  the  October 
term  of  this  court,  1897,  we  sustained  a  motion  to  strike 
the  evidence  from  the  record,  because  the  transcript  of  the 
notes  of  the  shorthand  reporter  was  not  filed  within  six 
months,  as  prescribed  by  law.  We  also  sustained  a  motion  to 
dismiss  the  appeal.  At  the  January  term,  1898,  we  sus- 
tained a  motion  by  appellant  to  set  aside  the  order  of  dis- 
missal, and  reinstate  the  cause  for  trial  on  the  assignments 
of  error,  but  denied  a  motion  to  reinstate  the  evidence.  In 
September,  1898,  appellee  filed  an  "Additional  Abstract  of 
Eecord"  as  to  certain  particulars,  and  appellant  now  moves 
the  court  to  hear  and  determine  the  cases  on  the  evidence 
■contained  in  appellant's  and  appellee's  abstracts,  and,  if 
necessary,  to  set  aside  the  order  striking  the  evidence  from 
appellant's  abstract.  The  particular  ground  of  the  present 
motion  to  determine  the  case  on  the  evidence  is  that  appellee, 
in  presenting  the  additional  abstract,  has  set  out  matters 
■contained  in  the  transcript,  which  was  not  filed,  so  as  to  be  a 
part  of  the  record ;  and  it  is  said  that,  because  of  this  act  of 
appellee,  the  evidence  contained  in  both  abstracts  is  before 
this  court.  Reliance  is  placed  on  Wells  v.  Railroad  Co.,  56 
Iowa,  520,  and  some  other  cases.  Without  holding  that  such 
cases  control  this  question,  we  may  dispose  of  this  motion 
on  another  ground.    This  motion  comes  to  us  with  the  case, 

so  that  the  case  stands  submitted  for  determination.* 
1  It  was  submitted  with  the  evidence  out  of  the  record, 

and  for  consideration  only  on  the  assignment  of 
errors.  On  the  part  of  appellee,  the  case  is  argued  on  the 
theory  that  the  evidence  is  not  in  the  record,  and  the  addi- 
tional abstract  brings  into  the  record  no  evidence  whatever. 
Until  the  evidence  was  reinstated,  appellee  was  under  no 
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obligation,  if,  even,  it  could  properly  be  done,  to  argue  the 
-case  for  submission  as  if  the  evidence  was  reinstated.  Now, 
appellant,  while  asking  for  the  trial  of  the  case  with  the 
"evidence  reinstated,  objects  to  further  opportunity  being 
given  to  appellee  to  argue  the  case,  and  says :  "This  court 
should  dispose  of  the  case  finally  and  fully  on  the  record  as 
it  stands,  and  as  it  is  now  submitted."  That  we  cannot  do, 
unless  the  disposition  is  based  on  the  record  as  it  was  at  the 
time  of  submission,  which  we  think  is  the  proper  course  to 
pursue.  There  could  be  no  justification  for  our  reinstating 
the  evidence  and  taking  the  case  without  argument  by  appel- 
lee, and  we  are  not  asked  to  take  it  in  that  manner.  The 
motion  to  consider  the  cause  on  the  evidence  is  overruled. 

II.  The  Citizens'  Bank  is  plaintiff  in  two  of  the  suits, 
-and  First  National  Bank  of  Tabor  is  plaintiff  in  the  other 
suit,  all  consolidated  for  the  purpose  of  trial  in  the  district 
-court  and  in  this  court.  One  Frank  C.  Johnson  is  a  judg- 
ment debtor  of  the  plaintiff  in  each  suit.  The  suits  on  which 
the  judgments  were  obtained  were  aided  by  attachments,  and 
levied  on  certain  real  estate  in  which  appellant,  Armstrong, 
•claims  an  interest  The  present  suits  in  equity  were  insti- 
tuted later,  in  aid  of  the  attachment  proceedings,  to  subject 
the  real  estate  to  the  payment  of  the  judgments.  In  each 
•of  the  suits  now  pending,  the  petition  charges  that  the  real 
•estate  therein  described  was  transferred  to  Armstrong  in 
fraud  of  creditors,  on  which  property  attachments  had  been 
levied  in  the  prior  suits.  The  district  court  made  special 
findings  in  each  of  these  cases,  and  found  that  the  convey- 
■ance  to  Armstrong  was  fraudulent  and  void,  and  subjected 
the  land,  in  each  case,  to  the  payment  of  the  judgment.  Each 
-case  involved  a  question  of  fact  as  to  the  insolvency  of  Frank 
O.  Johnson,  and  the  court  specifically  found  the  fact  of 
insolvency  by  saying,  in  its  fourteenth  finding,  "that 
^  Johnson  did  not  have  sufficient  property  remaining  to 

pay  his  debts."    It  is  said  that  the  finding  does  not 
isustain  the  decree,  in  this :  that  it  does  not  appear  but  that 
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he  had  suflScient  property  to  pay  plaintiff.  How  much  prop- 
erty he  had,  if  any,  does  not  appear.  It  does  appear  that 
he  was  insolvent,  and  so  much  so  that  the  court  adjudged 
the  plaintiff  entitled  to  the  relief.  We  must  assume  the  facts 
such  as  to  support  the  decree,  unless  they  appear  otherwise. 
The  degree  of  insolvency  does  not  appear,  and  so  we  must 
say  that  it  was  such  as  to  sustain  the  decree,  be  the  same 
more  or  less.  We  do  not  determine  what  that  degree  is,  for 
it  is  unnecessary  to  do  so.  It  is  said  the  finding  means  "not 
sufficient  property  left  to  pay  all  his  debts."  The  finding 
does  not  say  that;  and  it  might,  and  might  not,  mean  that. 
For  instance,  if  the  evidence  showed  that  there  was  not 
enough  to  pay  plaintiff's  debt,  he  would  be  insolvent,  and 
there  would  be  no  need  of  inquiry  into  other  debts,  and  the 
finding,  as  stated,  would  be  correct.  In  the  absence  of  the 
evidence,  we  have  no  means  of  knowing,  as  we  have  said, 
the  degree  or  extent  of  the  insolvency.  As  the  case  is  before 
us  on  assignment  of  error,  error  must  affirmatively  appear 

to  reverse  the  judgment. 

III.     The  land  conveyed  to  Armstrong,  as  to  which 

the  conveyance  was  adjudged  fraudulent,  is  in  range  41.  In 
one  of  these  suits,  known  as  No.  7,850,  there  was  an  amend- 
ment to  the  petition  setting  out  a  copy  of  the  judgment  in 
the  law  action  against  Johnson,  in  which  the  attachment 

issued,  and  in  the  copy  the  range  appears  as  Xo.  40. 
3  The  decree  in  the  district  court  in  Xo.  7,850  subjects 

the  land  to  the  judgment  as  being  in  range  41,  and 
it  is  said  that  the  judgment  is  contrary  to  the  pleadings, 
and  therefore  erroneous.  In  all  other  places  in  the  record 
the  land  is  described  as  in  range  41,  and  such  is  the  finding 
of  the  court.  The  judgment  or  finding  of  the  court  does  not 
refer  to  the  copy,  but  to  the  judgment  record  in  the  law 
case,  and  in  view  of  the  court's  finding,  and  the  record,  as  a 
whole,  we  are  not  authorized  to  say  that  the  judgment  is  not 
correct.  In  the  petition  in  case  7,850  the  land  is  described 
as  in  range  41,  and  the  discrepancy  in  the  copy  would  not 
so  far  control  as  to  show  error  in  the  judgment. 


Jan.  1899]  Burkhardt  v.  Burkhardt.  369 

IV.  John  C.  Cowin  is  also  a  judgment  creditor  of 
Johnson,  and  was  made  a  defendant  in  suit  No.  7,844,  being 
the  one  above  entitled,  and  he  presented  an  answer  and 
cross  bill,  in  which  he  asked  to  have  his  judgment  made  a 
prior  lien  on  the  land  in  question.  The  decree  makes  his 
lien  junior  to  the  plaintiff's,  but  he  is  given  a  lien  to  the 
extent  of  his  judgment.  It  is  now  said  that  it  does  not 
appear  that  he  served  on  Armstrong  notice  of  his  cross  bill, 
and  hence  that  the  judgment  in  favor  of  Cowin  is  erroneous, 
Cowin  is  not  represented  in  this  court  It  does  appear 
from  the  amended  abstract  that  a  reply  was  filed  to  the  cross 
petition,  but  it  does  not  appear  by  whom  it  was  £led.  The 
judgment  indicates  that  it  was  filed  by  Armstrong;   for 

there  is  a  decree,  based  on  the  cross  petition,  against 
4  him.     The  absence  of  the  reply  from  the  abstract 

makes  it  apparent  that  we  have  not  all  the  record,  nor 
an  abstract  of  all  the  record,  pertaining  to  the  question,  and 
hence  we  cannot  say  that  the  issues  did  not  warrant  the 
decree  entered.    The  judgment  will  be  affirmed. 


Jacob  F.  Burkhardt,  Appellant,  v.  Sarah  A.  Burkhardt. 

Joint  Purchasers.  Property  was  conveyed  to  the  wife  in  considera- 
tion of  the  joint  agreement  of  herself  and  husband  to  care  for 
the  grantor  during  life.    She  fulfilled  her  part  of  the  agreement 

1  for  about  half  the  remainder  of  the  grantor's  life,  when  she  be- 
came insane  and  her  husband  completed  the  agreement  alone 
Held,  that  the  husband  was  not  entitled  to  the  absolute  owner 
ship  of  the  property. 

Trusts.  Where  property  was  conveyed  to  a  wife,  in  consideration 
of  the  joint  agreement  of  herself  and  husband  to  care  for  the 

2  grantor  during  life,  and  the  wife  became  insane  before  the 
grantor's  death,  so  that  the  husband  was  obliged  to  complete 
the  agreement,  a  trust  of  the  property  will  not  result  in  his  favor. 

Deeds:  setting  aside.  Where  a  husband  agreed  jointly  with  his 
wife,  whom  he  knew  to  be  incompetent,  to  care  for  another  dur- 

8  ing  life,  in  consideration  of  a  conveyance  of  land  to  the  wife,  he 
can  not  attack  the  conveyance  after  the  grantor's  death,  on  the 
ground  of  his  wife's  incompetency. 

Vol.  1071a— 24 
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Amendments.  An  amendment  to  a  petition  in  equity,  filed  after  the 
submission  of  the  ease,  asking  additional  relief,  is  properly  disre* 

i  garded,  where  such  relief  can  not  be  given  without  re-opening 
the  case  and  hearing  further  testimony. 

Cobis:  FK£  OF  GUARDIAN  AD  LITEM.  Where  the  defense  to  a  bill 
should  be  made  through  a  guardian  ad  liUm,  plaintiff,  on  failing  to 

5  establish  his  cause  of  action,  was  properly  taxed  with  an  allow- 
ance for  the  guardian's  seryices. 

Appeal  from  Benton  District  Court. — Hon.  G.  W.  Burn- 
ham,  Judge. 

Thursday,  January  26,  1899. 

Action  in  equity  to  have  decreed  and  quieted  in  the 
plaintiff  the  title  to  certain  real  estate.  There  was  a  hearing 
on  the  merits,  the  relief  demanded  was  denied,  and  judg- 
ment was  rendered  in  favor  of  the  defendant  for  costs.  The 
plaintiff  appeals. — Affirmed. 

Tom  H.  Milner  for  appellant. 

J.  D.  &  C.  Nichols  for  appellee. 

Robinson,  C.  J. — The  plaintiff  and  the  defendant  are 
husband  and  wife,  and  were  married  to  each  other  in  August, 
1873.  They  made  their  home  in  a  small  house  built  on  a 
tract  of  about  three  and  one-quarter  acres  of  land,  now 
within  the  city  of  Belle  Plaine.  The  mother  of  the  defend- 
ant, Sibilla  Richart,  owned  the  premises,  and  resided  with 
the  plaintiff  and  his  family,  until  her  death,  which  occurred 
in  1888.  On  the  eleventh  day  of  May,  1886,  Mrs.  Richart 
executed  to  the  defendant  a  warranty  deed  for  the  premises 
designated,  and  on  the  same  day  the  defendant  and  the 
plaintiff,  as  parties  of  the  second  part,  signed  an  agreement 
for  the  benefit  of  Mrs.  Richart,  which  contained  the  follow- 
ing: "Whereas,  the  said  Sibilla  Richart  *  *  *  has  this 
day  sold  and  conveyed  to  Sarah  Ann  Burkhardt  certain  real 
•estate  in  Belle  Plaine,  Benton  county,  Iowa:  Now,  there- 
dfore,  we,  the  said  Sarah  Ann  Burkhardt  and  Jacob  Burk- 
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iardt,  her  husband,  do  by  these  presents,  and  for  and  in  con- 
sideration of  said  conveyance,  hereby  promise  and  agree  to 
support,  maintain,  and  take  care  of  the  said  Sibilla  Richart 
during  the  balance  of  her  life;  and  we  do  hereby  promise 
And  agree  to  take  good  and  proper  care  of  the  said  SabiUa 
Hichart,  and  provide  her  with  a  good  and  comfortable  home, 
to  provide  her  with  all  the  clothing  she  may  need  during 
the  balance  of  her  life,  to  take  good  and  proper  care  of  her 
in  case  of  sickness,  and  at  her  death  to  pay  all  her  funeral 
expenses/'  The  defendant  continued  to  live  with  her  hus- 
band until  May,  1887,  when  she  was  taken  to  the  hospital 
ior  the  insane  at  Independence.  She  remained  there  several 
years,  and  was  then  transferred  to  the  county  infirmary  of 
Benton  county,  where  she  has  since  remained.  Seven  chil- 
<iren  were  bom  to  the  plaintiff  and  defendant.  The  plaintiff 
<5laims  that  he  supported  Mrs.  Richart  from  the  time  the 
<;ontract  was  made  until  her  death,  performing  all  the 
Tequirements  on  the  part  of  himself  and  his  wife,  and  thus 
furnishing  all  of  the  consideration  for  the  contract ;  that  the 
defendant  failed  to  perform  any  of  the  requirements  of  the 
contract,  and  did  not  furnish  any  part  of  the  consideration 
for  it ;  and  that,  by  reason  of  these  facts,  the  defendant  holds 
the  legal  title  to  the  premises  referred  to  in  the  contract  in 
trust  for  the  plaintiff.  The  petition  further  states  that,  since 
the  making  of  the  contract  and  delivery  of  the  deed,  the 
plaintiff  has  placed  on  the  premises  improvements  "in  the 
sum  of  about  two  thousand  three  hundred  dollars,  and  has 
iilso  paid  all  of  the  taxes  on  the  propety  since  the  deed  was 
made,"  and  asks  that  the  defendant  be  decreed  to  have  no 
title  or  interest  in  the  premises  excepting  her  dower  and 
homestead  rights  therein,  and  that  the  title  thereto  be 
decreed  and  quieted  in  him. 

I.  The  record  contains  a  large  amount  of  immaterial 
testimony,  and  nimierous  propositions  of  fact  and  of  law 
are  discussed  and  authorities  cited  which  do  not  appear  to 
us  to  be  relevant  to  the  controlling  questions  in  the  case. 
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For  example,  the  plaintiff  has  submitted  evidence  to  show 
that  he  boarded  with  the  parents  of  his  wife  before  he  mar- 
ried her;  had  helped  them  financially;  promised  the  father 
to  take  care  of  the  mother  after  his  death;  and  made 
improvements  on  the  premises  after  the  marriage,  and  before 
the  deed  to  the  defendant  was  delivered.  ISTo  issue  in  regard 
to  those  matters  is  involved  in  this  casa  The  petition 
alleges  that  the  consideration  for  the  deed  was  to  be  fur- 
nished after  it-s  delivery,  and  the  deed,  and  the  agreement 
imder  which  it  was  delivered,  and  what  was  done  pursuant 
to  that  agreement,  must  control.  If  it  be  said  that  the  his- 
tory of  the  parties  in  interest  before  the  deed  was  delivered 
tends  to  corroborate  the  claim  which  the  plaintiff  makes 
that  Mrs.  Richart  had  agreed  to  convey  the  property  to  him^ 
and  that  it  was  finally  made  to  the  defendant  for  the  reason 
that  she  insisted  upon  having  that  done,  and  he  consented  to 
it  because  her  mind  was  affected  and  for  the  purpose  of  bene- 
fiting her  mental  condition,  it  may  be  answered  that  his 
claim  in  that  respect  is  not  sustained  by  the  evidence.  What 
was  done  was  the  result  of  deliberation,  and  was  what  the 
parties  in  interest  intended  to  do.  We  are  satisfied  that 
Mrs.  Richart  proposed  to  vest  the  title  to  the  property  in  the 
defendant  for  the  benefit  of  the  defendant  and  her  children, 
and  that  Mrs.  Richart  intended  that  the  interest  of  the  plain- 
tiff should  be  what  he  would  be  entitled  to  as  the  husband 
of  the  defendant  and  from  the  occupation  of  the  premises  as 
a  homestead.  The  money  which  the  plaintiff  furnished  the 
parents,  and  the  care  he  took  of  them,  are  creditable  to  his 
humanity  and  manhood,  but  cannot  be  given  weight  in  deter- 
mining the  issues  of  this  case. 

It  is  said  that  the  defendant  failed  to  furnish  any  of  the 
consideration  for  the  deed,  and  that  the  plaintiff  furnished 
all  of  it;  therefore  that  equity  demands  that  the  plaintiff 

be  decreed  to  be  the  owner  of  the  property.     The  evi- 
1  dence  does  not  sustain  the  claim  of  the  plaintiff  that 

all  of  the  consideration  was  furnished  by  him.     His 
wife,  notwithstanding  her  mental  infirmi^,  was  an  active^ 
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industrious  woman,  and  capable  in  discharging  household 
duties.  She  continued  to  perform  those  duties  from  the 
-delivery  of  the  deed  until  within  from  two  to  four  weeks 
of  the  time  when  she  was  sent  to  the  hospital  for  the  insane, 
or  during  nearly  one-half  of  the  time  her  mother  lived  after 
the  deed  was  delivered.  The  only  way  in  which  the  defend- 
ant could  have  performed  her  part  of  the  contract  was  by 
doing  what  she  did,  prior  to  the  time  she  was  sent  to  the 
hospital.  It  thus  appears  that  we  have  a  case  where,  as  the 
consideration  for  a  conveyance  of  property  to  one  of  two 
persons,  both  agreed  to  support  the  grantor  during  her  life- 
time, to  furnish  her  a  home,  clothing,  and  all  necessaries, 
and  to  pay  her  funeral  expenses,  and  where  the  person  who 
received  the  title  furnished  but  a  part  of  her  share  of  the 
oonsideration  contemplated  by  the  agreement.  Do  such  facts 
^ve  the  person  who  furnished  the  remainder  of  the  consid- 
•eration  the  right  to  the  absolute  ownership  of  the  property  ? 

The  question  must  be  answered  in  the  negative.    The 
2  deed  and  contract  in  question  do  not  express  a  trust; 

therefore,  if  one  exists,  it  must  be  by  implication. 
''^Implied  trusts  are  those  that  arise  when  trusts  are  not 
directly  or  expressly  declared  in  terms,  but  the  courts,  from 
the  whole  transaction  and  the  words  used,  imply  or  infer 
that  it  was  the  intention  of  the  parties  to  create  a  trust" 
1  Perry  Trusts,  section  112.  Trusts  are  sometimes  estab- 
lished for  the  purpose  of  protecting  the  rights  of  parties 
and  defeating  fraud.  10  Am.  &  Eng.  Enc.  Law,  2.  It 
is  said  that,  "in  all  species  of  resulting  trusts,  intention  is 
an  essential  element,  although  that  intention  is  never 
-expressed  by  any  words  of  direct  creation."  .  2  Pomeroy 
Equity  Jurisprudence,  section  1031.  Somewhat  different 
classifications  of  trusts  are  adopted  by  different  authors.  In 
1  Perry  Trusts,  section  125,  five  classes  of  resulting  trusts 
are  given,  and  in  the  first  of  those  only  can  this  case  be 
claimed  to  fall,  and  that  is  stated  as  follows:  "When  the 
purchaser  of  an  estate  pays  the  purchase  money  and  takes 
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the  title  in  the  name  of  a  third  T)erson."  It  is  said  that, 
when  the  purchaser  and  the  grantee  are  strangers  to  each 
other,  a  trust  arises  from  the  transaction,  and  the  grantee 
will  be  trustee  for  the  party  from  whom  the  consideration 
proceeds.  1  Perry  Trusts,  section  126.  And  where  the 
consideration  is  paid  by  one  who  is  under  natural  or  moral 
obligation  to  provide  for  the  grantee,  as  when  the  considera- 
tion is  paid  by  a  husband  and  the  conveyance  is  made  to  his^ 
wife,  the  transaction  is  prima  facie  an  advancement,  and 
the  burden  is  on  him  who  seeks  to  establish  a  trust  to  over- 
come the  presumption  which  must  be  indulged  in  such  a  case 
in  favor  of  the  legal  title.  Cotton  v.  Wood,  25  Iowa,  43 ; 
Cecil  V.  Beaver,  28  Iowa,  241.  And  where  a  purchase  is 
made  by  two  persons,  and  one  pays  all  of  the  purchase  price, 
but  conveyance  is  made  to  both,  no  trust  results  in  favor  of 
the  one  who  made  the  payment  His  right  would  be  to 
recover  one-half  of  the  amount  paid.  1  Perry  Trusts,  sec- 
tion 33.  The  character  of  a  convbyance  is  fixed  at  the  time 
it  is  made.  "The  trust  must  result,  if  at  all,  at  the  instant 
the  deed  is  taken  and  the  legal  title  vests  in  the  grantee.'*^ 
Jones  V.  Stornis,  90  Iowa,  369;  1  Perry  Trusts,  section 
133;  2  Pomeroy  Equity  Jurisprudence,  section  1037;  10 
Am.  &  Eng.  Enc.  Law,  24.  Another  rule  applicable  to  such 
cases  as  this  is  that  a  resulting  trust  can  only  be  established 
by  evidence  which  is  clear  and  satisfactory.  Robinson  v. 
Robinson,  22  Iowa,  427.  The  evidence  in  this  case  fails  to 
establish  a  trust  in  favor  of  the  plaintiff.  He  testifies  that 
he  did  not  intend  that  by  the  transaction  title  to  the  property 
should  be  vested  in  his  wife.  But  his  testimony  to  that  effect 
is  not  sufficient  to  overcome  the  plain  provisions  of  the  deed,, 
and  the  testimony  of  other  witnesses,  which  shows  that  it 
was  executed  according  to  the  intention  of  the  parties  to  it. 
The  defendant  furnished  at  least  a  part  of  the  consideration 
for  it,  and,  if  it  be  true  that  the  plaintiff  may  justly  com- 
plain of  her  failure  to  pay  more,  that  fact  does  not  entitle 
him  to  the  property.    On  his  own  showing,  the  consideration 
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for  the  deed  was  to  be  furnished  after  it  was  delivered,  and 
it  was  not  affected  by  a  trust  when  delivered.  The  evidence 
fails  to  show  that  a  trust  was  intended  by  any  party  to  the 
transaction.  See  Maxwell  v.  Maxwell,  109  111.  588.  In  the 
case  of  Institution  v.  Meech,  169  U.  S.  398  (18  Sup.  Ct 
Rep.  396),  relied  upon  by  the  appellant,  the  evidence 
showed  that  the  conveyance  there  in  controversy  was  made 
pursuant  to  an  agreement  by  virtue  of  which  the  property 
was  held  in  trust,  and  the  case  is  not,  therefore,  in  point 

II.  It  is  contended  that  the  defendant  was  insane 
when  the  deed  and  agreement  were  made,  that  she  was  not 
competent  to  contract,  and  for  that  reason  the  deed  should 

be  set  aside.  Just  what  benefit  the  setting  aside  of 
3  the  deed  would  be  to  the  defendant  is  not  apparent, 

unless  it  be  adjudged  that  he  have  the  legal  title.  If 
the  deed  were  set  aside,  the  parties  could  not  be  restored  to 
the  conditions  which  existed  before  it  was  made.  The 
grantor  is  dead,  and  the  evidence  fails  to  show  an  agree- 
ment that  the  title  to  the  property  should  be  vested  in  the 
plaintiff.  "  The  rights  of  the  defendant  would  be  prejudiced 
by  the  setting  aside  of  the  deed.  The  plaintiff  was  a  party 
to  the  transaction  which  included  the  deed,  and  fully  con- 
sented to  it.  He  should  not  now  be  permitted  to  take 
advantage  of  the  alleged  disability  of  his  wife,  to  her  preju- 
dice and  his  own  advantage.  Allen  v,  BerryhUl,  27  Iowa, 
534;  Tiffany  v.  Tiffany,  84  Iowa,  122. 

III.  This  cause  was  submitted  in  the  trial  court  to  bo 
taken  under  advisement  and  determined  as  of  the  last  day 
of  the  term,  which  was  November  28,  1896.  Afterwards, 
on  the  nineteenth  day  of  December,  1896,  but  before  the 
finding  of  the  court  was  announced,  the  plaintiff  filed  an 
amendment  to  his  petition,  in  which  he  alleged  that*  he  had 
occupied  the  premises  for  more  than  five  years  next  before 
the  commencement  of  the  suit,  and  made  improvements  and 
paid  taxes  thereon  and  insurance,  and  asking  that,  if  he  was 
found  not  to  be  the  owner  of  the  premises,  an  accounting  be 


II 
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had  or  ordered.  A  motion  to  strike  the  amendment  from 
the  files  was  made  by  the  defendant,  but  no  ruling  thereon 
is  shown  excepting  in  the  final  judgment  of  the  court  dis- 
missing the  petition  and  amendment.  Relief  on  account  of 
the  amendment  was  not  granted.     We  do  not  find 

4  that  the  court  erred  in  refusing  to  grant  relief  which 
it  asked.  The  case  was  not  tried  on  the  issue  pre- 
sented by  the  amendment,  the  evidence  given  was  not  suffi- 
cient to  authorize  the  court  to  make  an  accounting,  and  the 
relief  asked  could  not  have  been  given  without  setting  aside 
the  submission  and  opening  the  case  for  further  proceedings ; 
hence,  had  the  amendment  been  authorized  if  made  in  due 
time,  it  was  properly  disregarded  because  made  too  late  to 
require  consideration  as  a  matter  of  right.  But  see  Buck 
V.  HoU.  74  Iowa,  294;  Fogg  v.  Holcomb,  64  Iowa,  621; 
Walton  V.  Gray,  29  Iowa,  440.  • 

IV.  The  defense  of  the  defendant  was  made  by  a 
guardian  ad  litem,  and  the  sum  of  one  hundred  and  fifty 
dollars  was  allowed  by  the  court  for  his  services.  No  objec- 
tion is  made  to  the  amount,  but  it  is  insisted  that  no  sum 
should  have  been  allowed  for  that  purpose  to  be  paid  by  the 
plaintiff. 

The  commencement  of  this  action,  and  the  mental  con- 
dition of  the  defendant,  made  the  appointment  of  a  guardian 
ad  litem  necessary,  and  the  proper  compensation  for  his 
services  should  be  paid  by  the  plaintiff.     Since  no 

5  objection  is  made  to  the  amount  taxed,  the  action  of 
the  district  court  in  taxing  it  should  not  be  disturbed. 

The  judgment  rendered  appears  to  be  correct,   and  it  is 

AFFIRMED. 


Brennecke  Brothers  v.  A.  W.  Heald,  Appellant 
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127  386  Conlracls:    evidence.     Where  there  is  an  issue   as  to  whether  a 

107  a7o|  1    writing  constitutes  the  contract  between  the  parties,  evidence  of 

^^  ^  an  alleged  verbal  contract  is  admissible. 
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Damages:     false  representation.     The  measure  of  damages  for 

false  representation  that  mortgaged  property  sold  was  free  from 

8    incumbrance,  is  the  value  of  the  property  which  was  not  delivered 

or  which  was  taken  from  the  purchaser  and  lost  to  him  because 

of  the  mortgage. 

Instmetions:     construed.     An  instruction  that,  if  a  writing  was 

not  so  signed  or  accepted  as  to  become  a  contract  the  jury  might 

2    consider  it  in  determining  the  terms  of  and  parties  to  the  contract, 

if  not  objectionable  as  instructing  that,  though  the  jury  find  the 

writing  to  be  the  contract,  they  might  consider  it  an  oral  contract. 

Same.  An  instruction  that  plaintiff's  damages  for  breach  of  contract 
for  the  sale  of  property  was  the  value  of  the  property  ''and  rights," 
is  not  misleading,  where  the  good  will  of  the  business  was  part  of 
the  consideration,  and  one  of  the  rights  claimed  to  have  been  lost 
by  plaintiff. 

Appeal:  instructions.  An  instruction  that  if  the  writing  under 
which  one  of  the  parties'  claims  was  not  so  signed  or  accepted  as 
2  to  become  a  contract  between  them  the  jury  may  yet  consider 
it  in  determining  the  terms  of  and  the  parties  to  the  contract,  is 
favorable  to  the  one  claiming  thereunder  and  not  to  be  complained 
of  by  him. 

Hnmilfss  error.  A  reference  in  the  statement  of  the  issues  to  the 
8  jury  to  allegations  which  are  not  submitted  to  the  jury  because 
there  are  no  proofs  in  regard  thereto,  is  not  prejudicial. 

Appeal  from  Marshall  District  Court. — Hox.   Obed  Cas- 
well, Judge. 

Friday,  January  27,  1899. 

Plaintiffs  bring  this  action  to  recover  damages  in  two 
counts, — the  first,  to  recover  for  a  breach  of  contract;  and 
the  second,  to  recover  for  false  and  fraudulent  representa- 
tions. Issues  were  joined  as  will  hereafter  appear,  and,  on 
trial  had,  verdict  and  judgment  were  rendered  in  favor  of 
the  plaintiffs  for  three  hundred  and  fifty  dollars.  Defend- 
ant  appeals. — Affirmed, 

Bindford  &  Snelling  and  J.  M,  Whitaker  for  appellant. 
J.  M,  Parker  for  appellees. 

Given,  J. — I.  The  defendant  sold  and  delivered  to 
the  plaintiff  firm,  for  the  consideration  of  three  hundred  and 
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fifty  dollars,  certain  tools,  implements,  and  supplies  kept 
in  a  certain  meat  market  on  leased  premises  in  the  city  of 
Marshalltown,  and  one  buggy  and  set  of  harness.  The  plain- 
tiffs claim  that  the  contract  was  verbal,  and  that  defendant 
agreed,  as  part  of  the  consideration,  that  he  would  secure 
from  the  owner  of  the  building,  for  the  plaintiffs,  a  lease 
for  the  term  of  one  year,  with  the  privilege  of  two  more 
years,  at  a  rental  of  fifty  dollars  per  month ;  and  they  allege 
that  he  failed  to  do  so,  to  their  damage.  The  defendant 
claims  that  the  contract  was  in  writing,  and  that  thereby  the 
plaintiffs  assumed  the  existing  lease,  and  denies  that  any 
other  contract  was  made.  He  sets  out  a  writing  claimed  to 
be  the  contract,  reciting  that,  for  the  consideration  of  three 
hundred  and  fifty  dollars,  "I  hereby  agree  to  turn  over  to 
Brennecke  Bros,  the  following  property."  Here  follows  an 
enumeration  of  the  tools,  etc.,  and  then  the  following:  "The 
said  Brennecke  Bros,  to  assume  the  lease  now  on  said  build- 
ing belonging  to  Mr.  Bailey,  and  occupied  by  the  Huffaker 
Meat  Co."  There  is  no  provision  in  this  writing  for  the 
defendant  procuring  a  lease  for  the  plaintiffs. 

The  defendant's  first  contention  is  that  the  court  erred 
in  admitting  evidence  over  his  objection  tending  to  show  a 
verbal  contract.  There  is  evidence  tending  to  show  that  this 
writing  was  made  out  at  the  time  of  the  sale,  but  not  signed 
by  the  plaintiffs,  and  there  is  a  conflict  as  to  whether  it  was 
accepted  by  them.  The  court  instructed  that  it  was  claimed 
by  the  plaintiffs  that  the  contract  was  in  parol,  and  by  the 
defendant  that  this  writing  was  the  contract,  and  that  "it  is 
for  the  jury  to  determine  the  truth  as  to  that ;  and,  in  deter- 
mining  that  question,  you  should  consider  the  testimony  of 
the  witnesses,  and  all  the  circumstances  bearing  upon  the 
question.  If  you  find  that  said  original  written  matter, 
called  by  the  defendant  the  Written  contract,'  was  made  by 
the  parties  to  this  action,  and  was  seen,  read,  and  under- 
stood by  them,  at  the  time  of  the  payment  of  the  money,  or 
before,  and  they  assented  to  or  did  not  object  to  the  state- 
ments therein  contained,  even  though  the  same  may  not  have 
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been  signed  by  the  parties,  or  signed  by  one,  and  delivered  to 
and  accepted  by  the  other,  still  you  have  a  right  to  consider 
it  in  determiniijg  the  terms  of  and  parties  to  the  contract, 
even  should  you  determine  the  contract  to  be  oral.  If  you 
find  that  said  written  contract,  alleged  by  defendant,  was 
signed  by  the  defendant  for  himself,  or  for  the  Huffaker 
Meat  Company,  and  also  find  that  the  same  was  known  to 
and  understood  by  the  plaintiff,  and  was  accepted  by  it,  as 
its  provisions  are  decisive  of  the  material  question  in  this 
case,  your  verdict  should  be  for  the  defendant."  There  being 
an  issue  as  to  whether  this  writing  constituted  the  contract, 
there  was  no  error  in  admitting  the  evidence  objected  to,  nor 
in  overruling  defendant's  motion  for  a  verdict,  and  submitr 
ting  that  issue  to  the  jury. 

II.  Objections  are  urged  to  the  statement  of  the  issues 
as  made  by  th^  court  The  statements  are  in  accord  with 
the  pleadings,  and,  while  it  is  true  they  do  refer  to  allegar 
tions  that  were  not  submitted  to  the  jury  because  of  there 
being  no  proofs,  there  was  no  prejudice  from  the  reference 
made  to  these  allegations. 

It  is  complained  that  the  court  erred  in  instructing 
that,  if  the  writing  was  not  so  signed  or  accepted  as  to 
become  the  contract^  still  the  jury  might  consider  it  in  deter- 
mining the  terms  of  and  parties  to  the  contract.  This 

2  was  favorable  to  the  defendant,  and  did  not,  as  con- 
tended, instruct  the  jury  that,  though  they  found  the 

writing  to  be  the  contract,  they  might  consider  it  an  oral 
contract. 

III.  Plaintiffs,  in  the  second  count,  alleged  that  the 
defendant  represented  ^  the  property  as  free  from  incum- 
brance, while,  in  fact,  Mr.  Bailey  had  a  chattel  mortgage  on 
the  same  for  rent  in  the  sum  of  one  thousand  five  hundred 
dollars,  and  that  said  property  was  taken  from  the  plaintiffs 

imder  said  mortgage,  to  their  damage.     The  court 

3  instructed :     "If  you  find  for  the  plaintiff,  its  mea- 
sure of  recovery  will  be  the  value  of  the  property  and 

rights,  as  shown  by  the  evidence,  purchased  by  the  plaintiff, 
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and  not  delivered,  or  taken  from  and  lost  to  plaintiff  by 
reason  of  the  aforesaid  lien  and  incumbrance."  Complaint 
is  made  of  the  use  of  the  words  "and  rights."  Whether  the 
contract  was  as  claimed  by  the  plaintiffs  or  the  defendant^ 
the  good  will  of  the  business  was  part  of  the  consideration, 
and  one  of  the  rights  claimed  to  have  been  lost  by  the  plain- 
tiffs. It  is  insisted  that  this  instruction  was  confusing,  and 
that  there  was  no  evidence  as  to  the  value  of  the  properly 
when  taken  under  the  landlord's  lien.  We  think  the  instruc- 
tion is  in  line  with  the  evidence,  and  correctly  stated  the 
measure  of  damage.  We  find  no  prejudicial  error  in  any  of 
the  respects  complained  of,  and  the  judgment  is  affiemed. 


107  m 

.i^-2?         Jacob  Nodle,  Appellant,  v.  W.  F.  Hawthorn,  Sheriff. 

j^~™-        Erfdeiice:    Deolakations:     Parly  in  possession.     Declarations  of  a 
1126  474  person  in  possession  of  personal  property,  explanatory  thereof, 

1107    380         1    whether  oral,  in  writing,  or  printed,  are  admissible  in  evidence, 

■132     571  i.  V . 

as  to  ownership. 

Bulk  applird.  Execution  was  levied  on  the  property  in  a  mill 
owned  ^y  plaintiff  to  satisfy  a  judgment  against  A,  who  was  in 
charge  of  the  mill.  Defendant  was  permitted  to  show  that  meal 
sacks  used  in  the  mill  were  printed  with  words  showing  that  the 

1  contents  were  manufactured  by  ^,  and  that  A  had  ordered  suits 
for  goods  sold  at  the  mill,  in  his  own  name.  Held  admissible,  in 
replevin,  as  to  ownership,  the  evidence  showing  that  plaintiff 
approved  of  the  printing,  and  did  not  disapprove  of  the  suits 
until  after  the  levy  of  the  execution. 

E8tO|»pel.    One  who  knowingly  permits  another  to  hold  himself  out 

2  to  the  public  as  the  owner  of  certain  property,  as  a  result  of  which 
an  execution  was  levied  thereon  on  a  judgment  against  the  latter, 

8  is  estopped  as  against  the  execution  creditor  to  claim  the  owner- 
ship of  the  property.  AVhether  estoppel  may  be  claimed  by  reason 
of  making  the  levy,  not  argued. 
Bdle  applikd.  Where  execution  was  levied  on  property  in  a  mill 
owned  by  plaintiff  to  satisfy  a  judgment  against  A,  it  is  not  error 
to  submit  the  question  of  ownership  to  the  jury,  where  the  evi- 

2    dence  shows  that  plaintiff  had  declared  that  he  had  nothing  to  do 
with  the  mill,  that  it  had  been  rented  to  A,  who  was  running  it, 
and  that  he  was  out  of  the  mill  business  entirely. 
SperiHl  Interrogatories.  The  submission  to  the  jury  of  interrogatories 

4  which  do  not  call  for  ultimate  facts  material  to  the  issues  is  not 
prejudicial  where  all  the  inquiries  are  relevant. 
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Appeal   from   Monona   District    Court. — Hon.    John    F. 

Oliver,  Judge. 

Friday,  January  27,  1899. 

Action  in  replevin  for  certain  property,  on  which  execu- 
tion against  A.  D.  Ainsworth  was  levied  by  the  sheriff  of 
Monona  county.  Judgment  on  verdict  for  the  defendant^ 
and  the  plaintiff  appeals. — Affirmed. 

Mackenzie  &  Broclcett  and  T.  B.  Lutz  for  appellant. 

/.  P.  Conner  and  G.  A.  Oliver  for  appellee. 

Ladd,  J. — An  execution,  issued  on  a  judgment  of  S.  E. 
Dows  &  Son  against  A.  D.  Ainsworth,  duly  assigned  to  P. 
W.  Harding,  was  levied  on  wheat,  buckwheat,  flour  and  oil 
meal,  valued  at  one  hundred  and  ninety-seven  dollars  and 
eighty  cents,  then  being  in  a  feed  mill  at  Ute,  Towa,  oAvned 
by  the  plaintiff.  Ainsworth  was  in  charge  of  the  mill,  and 
had  been  for  some  time;  whether  as  lessee  or  as  manager, 
employed  by  and  acting  for  the  plaintiff,  was  in  dispute. 
The  products  of  the  mill  were  buckwheat  flour,  light  graham, 
commeal,  and  ground  feed.     The  flour  and  oatmeal  taken 

were  kept  for  sale,  but  not  manufactured  by  the  mill. 
1  The  defendant  was  permitted  to  show  that  Ainsworth, 

while  operating  the  mill,  declared  that  he  had  leased 
or  rented  it,  and  spoke  of  the  business  as  his  own ;  that  bills 
of  account  sent  out  by  him  had  his  name  printed  thereon  as 
proprietor,  and  that  at  one  time  he  ordered  suit  for  goods  in 
his  own  name;  also,  that  the  meal  sacks  used  (not  those 
replevied)  had  these  words  printed  on  them,  "Manufactured 
by  A.  D.  Ainsworth,  Ute,  Iowa;"  and  that  he  exchanged 
property  from  the  mill  for  merchandise  for  his  own  use,  and 
offered  to  do  so  for  other  property.  This  evidence  was  not 
confined  to  the  precise  time  the  property  in  controversy  was 
in  Ainsworth's  actual  possession,  nor  was  it  explanatory  of 
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that  particular  possession.     But  the  plaintiff  had  testified 
that  he  was  the  owner  of  the  mill  and  all  of  the  property 
contained  therein,  though  acquired  through  Ainsworth  actr 
ing  as  his  manager.    It  will  thus  be  seen  the  title  to  that  in 
controversy  depended  on  the  ownership  of  the  whole.    That 
declarations  of  a  person  in  possession  of  personal  property, 
explanatory  thereof,  are  admissible  in  evidence  on  the  issue 
of  ownership,  is  not  an  open  question  in  this  state.    Taylor 
V.  Lnish,  9  Iowa,  444 ;  Hardy  v.  Moore,  66  Iowa,  69 ;  Sweet 
V.  Wright,  57  Iowa,  510;  BlaJce  v:  Graves,  18  Iowa,  312; 
Stephens  v.  Williams,  46  Iowa,  540;  Ross  v.  Hayne,  3  G. 
Greene,  211 ;  Oberholtzer  v.  Hazen,  101  Iowa,  340.     Such 
declarations  may  be  oral,  in  writing,  or  printed,  if  made 
while  in  actual  possession,  and  in  explanation  of  the  capac- 
ity in  which  this  is  held ;  as  that  of  agent,  trustee,  lessee,  for 
another  or  as  owner.    If  in  possession  as  lessee  of  the  mill, 
he  was  owner  of  the  stock  then  kept  and  on  hand ;  and  his 
declarations  to  the  effect  that  he  had  rented  the  mill,  or  that 
it  was  his  business,  amounted  to  no  more  than  an  assertion  of 
such  ownership.     It  was  a  declaration  explanatory  of  his 
possession  of  all  the  property  kept  in  the  mill,  of  which  that 
in  controversy  was  a  part,  and  was  admissible.     The  evi- 
dence tended  to  show  the  plaintiff  approved  the  printing  on 
the  sacks,  and  knew  that  Ainsworth  had  sued  Gooch,  and  did 
not  disapprove  of  it  imtil  after  the  levy  of  the  execution.    If 
the  suit  for  goods  sold  at  the  mill  was  instituted  by  Ains- 
worth in  his  name,  with  the  knowledge  and  without  the 
objections  of  the  plaintiff,  this  was  certainly  a  circimistance 
to  be  considered  in  determining  which  was  the  owner. 

II.  It  is  insisted  that  the  issue  of  ownership  ought  not 
to  have  been  submitted  to  the  jury.  Nodle  caused  to  be 
printed  on  the  sacks,  "Manufactured  by  A.  D.  Ainsworth, 

Ute,  Iowa."     The  declarations  of  Ainsworth  need 
2  not  be  repeated.     The  evidence  of  others  tended  to 

show  that  the  plaintiff  had  said  that  he  had  nothing 
to  do  with  the  mill;  that  Ainsworth  was  running  it;  that 


Jan.  1899]  Nodle  v.  Hawthorn.  383 

he  (Nodle)  had  rented  it,  was  out  of  the  milling  business 
entirely,  and  had  nothing  more  to  do  with  it,  and  spoke  of 
Ainsworth  doing  a  good  business.  In  this  state  of  the  rec- 
ord, even  though  a  written  contract  employing  Ainsworth 
was  in  evidence,  we  think  the  ownership  of  the  property  was 
a  question  for  the  determination  of  the  jury. 

III.  The  defendant  pleaded  an  estoppel,  and  that  issue 
was  submitted  to  the  jury.  The  evidence  tended  to  show 
that  Nodle  knowingly  permitted  Ainsworth  to  hold  himself 
out  to  the  public  as  the  owner  of  the  property  in  suit,  and 
that  the  levy  of  the  execution  was  induced  thereby,  but  not 
with  that  express  intention,  as  Nodle  knew  nothing  of  the 

judgment  against  Ainsworth.  But  the  business  at 
3  the  mill  was  done  with  the  public  generally ;  and  if 

Ainsworth  carried  it  on,  and  handled  the  property 
therein  as  his  own,  and  this  was  known  to  and  permitted  by 
Nodle,  the  latter  had  good  reason  to  understand  that  such 
property  would  be  treated  as  that  of  Ainsworth  by  any  one 
dealing  with  him.  Such  conduct,  if  established,  was  incon- 
sistent with  his  claim  of  ownership,  and  ought  not  to  be 
gainsaid  to  the  injury  of  any  one  who  acted  upon  the  faith 
of  the  admission  implied.  Whether  the  defendant  might 
claim  the  estoppel  by  reason  of  making  the  levy  is  not 
argued.  See  Jamison  v.  Miller,  64  Iowa,  402.  The  different 
elements  of  an  estoppel  were  specifically  found  J)y  the  jury 
in  answer  to-  interrogatories  propounded  by  the  court,  and 
the  evidence  heretofore  mentioned  in  part  was  such  as  to 
preclude  any  interference  by  this  court 

IV.  At  the  request  of  defendant,  twelve  special  inter- 
rogatories were  submitted  to  the  jury,  some  of  which  did  not 
CdM  for  ultimate  facts  material  to  the  issue.  We  have  held  it 
not  error  to  refuse  interrogatories  the  answers  to  which  could 
not  affect  the  general  verdict  Read  v.  Insurance  Co.,  106 
Iowa,  203;  Scagel  v.  Railway  Co.,  83  Iowa,  380;  Hahlichtel 
r,  Yambert,  75  Iowa,  539 ;  Van  Horn  v.  Overman,  76  Iowa, 
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421;  Cormac  v.  Bronze  Co,,  77  Iowa,  32 ;  Banh  v.  Jennings, 
89  Iowa,  230.    It  is  the  better  practice  not  to  submit 
4  those  not  calling  for  ultimate  facts,  as  they  usually 

tend  to  confuse,  rather  than  aid,  the  jury,  and  the 
answers,  when  made,  are  of  no  practical  value.  All  the 
inquiries  were  relevant,  however,  and  no  prejudice  could 
have  resulted  from  making  them.  Manatt  v.  Scott,  106 
Iowa,  203. 

V.  The  appellant  criticises  nearly  every  ruling  made 
during  the  trial.  We  have  referred  to  those  deemed  of  suffi- 
cient importance  to  require  mention.  With  the  court's  find- 
ing that  the  jury  was  not  guilty  of  misconduct  we  cannot 
interfere.  We  discover  no  prejudicial  error  in  the  record, 
and  the  judgment  is  affirmed. 


John    Seery,  Jr.,   Administrator,   with   will   annexed,   v. 

Anna  L.  Murray  et  al,.  Appellants. 

Exe^^ntor  and  Administrator:    collateral  attack.    The  validity  of 
2    the  appointment  of  an  administrator  with  the  will  annexed  can* 
not  be  collaterally  attacked  in  an  action  by  him  to  recover  assets 
of  the  estate. 

Jurisdiction  to  prob  \te  will.  No  written  petition  asking  for  the 
probate  of  a  will  is  necessary  to  give  the  court  jurisdiction  to 
appoint  an  administrator  with  the  will  annexed,  under  Code  1873, 
8  section  2888,  providing  that  any  person  having  the  custody  of  a 
will  shall,  on  the  testator's  death,  file  it  with  the  clerk,  who  shall 
open  and  read  the  same,  and  sections  2840,  2841,  requiring  the 
clerk,  without  any  other  formality  being  prescribed,  to  give  notice 
and  take  all  other  steps  for  its  probate. 

Settlement  Br  heirs.  An  assignment  by  the  heirs  at  law  to  devisees, 
without  the  probate  of  the  will,  of  all  their  interest  in  the  estate, 
is  not  conclusive  against  the  right  of  an  administrator  with  the 
will  annexed  to  recover  the  assets  of  the  estate,  although  there 

4  are  no  creditors,  especially  where  the  assignment  is  attacked  for 
fraud,  under  Code  1873,  sections  2888,  2880,  requiring  the  filing  of 
a  will  for  probate  and  fixing  penalty  for  failure,  and  section  2858, 
providing  that  the  will  cannot  be  carried  into  effect  until  duly 
probated. 
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Claims.    That  there  are  no  claims  afi^ainst  a  decedent's  estote  cannot 

5  be  judicially  determined  before  the  expiration  of  the  year  allowed 
by  the  statute  for  filing  claims. 

Bond  by  devisee.  Code  1878,  section  2896,  providing  that  any  person 
interested  in  a  decedent's  estate  may  prevent  a  sale  of  it  by  giving 
7  a  bond  to  pay  all  demands  against  the  estate,  to  the  extent  of  the 
value  of  the  property,  does  not  apply  to  an  action  by  an  heir  to 
recover  property  alleged  to  have  been  unlawfully  siezed  by  a 
a  devisee. 

Oorts:    Different  judges.    A  judge  is  not  required  to  indorse  or 

6  follow  the  rulings  of  another  judge  under  whom  prior  proceed- 
ings in  the  same  action  have  been  had. 

Appeal  from  Jones  District  Court. — Hon.  II.  M.  Kemley, 

Judge. 

Friday,  January  27,  1899. 

» 

Action  by  plaintiff  to  recover  certain  assets  of  the  estate 
of  his  testator,  which  it  is  charged  defendants  have  unlaw- 
fully seized  and  kept.  There  was  a  trial  to  a  jury,  and,  under 
direction  of  the  court,  a  verdict  against  defendants  Anna  L. 
Murray  and  Bertha  Seery.  From  a  judgment  thereon,  they 
appeal. — Affirmed. 

F.  0.  Ellison,  J.  C.  Kelly,  and  D.  A.  Wynhoop,  for 
appellants. 

Sheean  &  McCarn  and  Alphons  Matthews  for  appellee. 

Waterman,  J. — John  Seery  died  in  Jones  county,  on 
March  1,  1895,  leaving  the  following  will :  "I,  John  Seery, 
Sr.,  in  the  county  of  Jones  and  state  of  Iowa,  farmer,  being 
of  sound  mind  and  disposing  memory,  do  make,  publish,  and 
declare  this  to  be  my  last  will  and  testament.  And  as  to  my 
worldly  estate,  real  and  personal,  consisting  of  my  farm  of 
three  hundred  and  twenty  acres,  more  or  less,  situated  on 
section  seventeen,  Washington  township,  Jones  county;  also 
twenty  acres  of  timber  land  situated  on  section  nineteen, 
Washington  township ;  also  twenty  acres  timber  lanil  situated 
Vol.  107  la— 25 
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on  sectioli  thirteen,  Richland  township, — all  in  Jones 
county ;  and  all  the  appurtenances  thereunto  belonging,  con- 
sisting of  all  live  stock,  farming  machinery,  and  produce, 
also  the  household  furniture, — I  give  and  bequeath  all  that 
is  contained  herein  to  my  daughter  Anna  and  my  son  Fran- 
cis, conjointly.  [Signed]  John  Seery,  Sr."  Plaintiff  is  a 
son  of  teetator,  and  this  action  is  brought  against  Anna  L. 
Murray,  nee  Seery,  Bertha  Seery,  widow  of  Francis  Seery, 
and  one  H.  L.  Dehner,  cashier  of  the  Cascade  Bank.  There 
were  other  children  of  deceased,  but,  for  reasons  that  will 
appear,  they  are  not  parties  hereto.  Anna  L.  Murray  and 
Francis  Seery,  the  deceased  husband  of  Bertha  Seery,  are 
the  devisees  named  in  the  will.  The  property  that  is  the 
subject  of  the  action  consists  of  two  certificates  of  deposit 
in  the  Cascade  Bank,  payable  to  testator,  and  also  a  promis- 
sory note  in  his  favor.  The  value  of  this  property  is  not 
controverted.  It  was  found  by  the  trial  court  to  be  seven 
thousand  two  hundred  and  fourteen  dollars  and  twenty-three 
cents.  The  charge  made  by  plaintiff  is  that  the  will  was 
suppressed  by  defendants,  and  that  the  devisees  named 
therein,  with  the  connivance  of  Dehner,  secured  possession 
of  said  property.  The  defendants  claim  that  Anna  L.  Mur- 
ray and  Francis  Seery,  named  in  the  will,  were  entitled  by 
its  terms  to  the  property  in  question ;  that  Bertha,  the  widow 
of  Francis  Seery,  deceased,  is,  by  the  terms  of  his  will, 
entitled  to  the  whole  of  his  estate.  It  is  further  claimed  on 
behalf  of  defendants  that  there  are  no  debts  of  the  estate  of 
John  Seery;  and  that  to  enable  the  devisees  to  secure  their 
property  therein  without  the  expense  or  trouble  of  probate 
proceedings,  after  the  death  of  said  Seery,  Sr.,  they  procured 
from  each  of  the  other  children  and  heirs  at  law,  including 
plaintiff,  an  assignment  in  writing  of  all  interest  in  said 
estate;  and  that  possession  of  the  property  in  dispute  was 
then  taken.  By  a  reply,  the  making  of  such  assignment  by 
plaintiff  is  admitted ;  but  it  is  allied  that  it  was  procured 
by  fraud;  that   the  will   was   concealed   and   its   contents 
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unknown  to  plaintiff;  and  that  defendants  falsely  repre- 
sented to  him  that  the  will  gave  them  the  property  in  ques- 
tion, when  in  truth  and  in  fact  it  does  not.  After  the  assign- 
ments mentioned  were  made,  the  will  came  to  light;  and  on 
March  16,  1896,  it  was  probated  in  the  district  court  of 
Jones  county,  and  plaintiff  was  appointed  administrator  o| 
the  estate  with  the  will  annexed,  and  duly  qualified  as  such. 
Thereafter,  on  May  24,  1896,  this  action  was  begun.  Defend- 
ants Anna  L.  Murray  and  Bertha  Seery  seem  to  claim  title 
to  the  property  in  question,  both  under  the  will  of  John 
Seery  and  under  the  assignments  from  the  other  heirs  at  law. 
But  while  there  appears  to  be  a  difference  of  opinion  between 
the  parties  as  to  the  construction  of  the  will,  with  relation 
to  whether  the  property  in  suit  is  included  in  the 

1  devise  therein  made,  the  matter  is  not  argued,  and 
we  shall  pass  that  question  without  deciding  it.    The 

fact  is  that  the  record  comes  to  us  in  such  a  state  of  elaborate 
confusicm  that  it  has  taken  more  time  to  discover  the  issues 
and  state  the  facts  than  should  have  been  required  to  decide 
the  case. 

I.     Defendants  attempt  to  put  in  issue  the  validity  of 

plaintiff's  appointment  as  administrator.    A  question  of  that 

kind  can  ordinarily  be  raised  in  a  direct  proceeding  only. 

His  right  or  authority  cannot  be  made  the  subject 

2  of  a  collateral  attack,  such  as  is  here  attempted.  Lees 
V.  Wetmore,  58  Iowa,  170 ;  Murphy  v,  Creighton,  45 

Iowa,  179.  But  it  is  said  by  defendants  that  the  district 
<3ourt  lacked  jurisdiction  to  make  the  appointment,  and  that 
a  jurisdictional  question  can  be  raised  in  any  manner  and 

at  amy  time.  The  foundation  for  this  claim  is  that 
<i  no  written  petition  was  filed  asking  for  the  probate 

of  the  will,  and  it  is  thought  that  this  was  necessary 
to  give  the  court  jurisdiction.  There  is  no  statute  requiring 
a  petition  to  be  filed.  We  know  that  it  has  been  the  general 
practice  in  this  state  to  proceed,  as  was  done  in  this  case, 
without  any  written  application.     This  construction  given 
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the  statute  generally  by  the  profession,  while  not  authori- 
tative, is  at  least  a  strong  argument  against  the  position 
assumed  by  defendants.  The  Code  of  1873  (section  2338) 
provides  that  "any  person  having  the  custody  of  a  will  shall, 
ilpon  the  death  of  the  testator,  file  it  with  the  clerk,  who  shall 
open  and  read  the  same."  And,  following  this,  sections  2340 
arid  2341  require  the  clerk,  without  any  other  formality 
being  prescribed,  to  give  notice  and  take  all  other  steps  for 
its  probate.  We  know  of  no  reason  that  will  warrant  us  in- 
adding  anything  to  the  statutory  requirements.  In  Califor- 
nia the  statute  is  similar  to  our  own,  in  that  it  does  not 
expressly  require  that  a  petition  for  probate  of  a  will  be 
filed ;  and  it  is  there  held  that  a  petition  is  not  necessary  in 
order  to  give  the  court  jurisdiction.  In  re  Howard's  Estate, 
22  Cal.,  395. 

II.  The  next  point  sought  by  defendants  to  be  made  is- 
that,  there  being  no  creditors  of  this  estate,  the  heirs  had  a 
right  to  settle  it  without  the  intervention  of  the  probate- 
court;,  and  the  case  of  Christe  v.  Railway  Co.,  104  lowa^ 
707,  is  relied  upon  as  sustaining  this  position.  The  differ- 
ences between  the  cases  are  not  only  numerous,  but 
4  patent.    We  will  say,  first,  that  the  most  that  can  be 

claimed  for  the  Christe  Case  is  that  it  holds  that,  in 
the  absence  of  creditors,  an  estate  may  be  settled  without 
the  intervention  of  an  administrator,  if  the  heirs  can  agree^ 
In  the  case  at  bar  those  claiming  an  interest  do  not  agree. 
It  is  distinctly  charged  that  what  is  set  up  as  an  agreement 
of  settlement  is  fraudulent  and  void.  Next,  the  estate  in  the 
Christe  Case  was  that  of  an  intestate;  here  there  is  a  wilL 
We  have  no  statute  requiring  the  appointment  of  an  admin- 
istrator of  an  intestate  estate ;  but  there  is  a  provision  requir- 
ing the  filing  of  a  will  for  probate,  and  fixing  a  penalty  for 
a  failure  so  to  do.  Codb  1873,  sections  2338,  2339.  A^in,. 
the  inherent  differences  in  the  character  of  the  estates  would 
seem  to  make  necessary  a  difference  in  the  ruling  on  a  ques- 
tion of  this  kind.     In  cases  of  intestacy  the  heirs  take  by 
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law,  but  in  testate  estates  those  entitled  take  by  gift  through 
the  will.  Under  our  statute,  a  will  cannot  be  carried  into 
effect  until  duly  probated.  Section  2353.  And  it  has  been 
■elsewhere  held,  as  a  general  rule  of  the  common  law,  th^t  no 
•court  can  give  effect  to  a  will  not  probated.  Kinnebrew  v. 
Kinnebrew's  Adnirs,,  35  Ala.,  638.  It  is  further  said  that 
one  cannot  claim  title  through  a  will  unless  it  is  probated 
Hawkins'  Adm'r  v,  Dumas,  41  Ala.  391;  and,  again,  that, 
until  a  will  has  been  probated,  it  cannot  be  read  in  evi- 
dence in  any  court.  Rogers  v.  Stevens,  8  Ind.  464 ;  Fotheree 
V,  Lawrence,  30  Miss.,  416 ;  Swazey  v.  Blackman,  8  Ohio,  5 ; 
Xerr  v.  Moon's  Devisees,  9  Wheat,  566 ;  Shumway  v.  Hoi- 
brook,  1  Pick.,  114.  Some  authority  can  be  foimd,  under 
statutes  differing  from  ours,  for  saying  that  the  parties 
interested  under  a  will  may,  by  agreement,  dispense  with  its 
probate,  and  secure  a  different  disposition  of  the  property, 
in  order  to  avert  family  controversy.  Stringfellow  v.  Early, 
(Tex.  Civ.  App.),  40  S.  W.  Rep.  871.  But  even  under 
this  rule,  defendants  would  not  be  aided,  for  the  agree- 
ment here  is  assailed  for  fraud  by  plaintiff,  who  claims  an 
interest  in  the  property.  Where  there  is  a  controversy,  we 
•do  not  see  how,  without  probate,  it  can  be  determined  who 
is  entitled  to  share  in  the  estate.  Finally,  we  did  not  hold  in 
the  Christe  Case  that  the  appointment  of  the  administrator 
was  invalid,  or  that  he  could  not  proceed  to  settle  the  estate,  • 
further  than  that  he  could  not  collect  a  claim  which  had 
already  been  paid  to  those  entitled.  Under  our  statute, 
we  think  the  holding  is  required  that  devisees  are  entitled 
to  nothing  save  as  they  derive  rights  under  a  probated  will. 
With  their  rights  under  an  assignment  challenged  for  fraud, 
and  with  no  rights  that  can  be  asserted  under  the  will, 
unless  it  is  properly  proven,  we  cannot  see  that  appellants 
have  any  standing  to  object  to  the  settlement  of  the  estate  in 
the  usual  and.  proper  manner. 

There  is  still  another  objection  to  the  position  taken 
by  defendants.     This  action  was  brought  before  the  expira- 
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tion  of  the  time  for  filing  claims,  and  the  judgment  of  the 
trial  court  was  rendered  within  the  year  following  the 

5  date  of  plaintiff's  appointment  as  administrator.    So^ 
although  defendants  assert  that  there  are  no  claima 

against  the  estate  of  John  Seery,  that  fact  could  not  have 
been  judicially  established  at  the  time  the  district  court  was 
called  upon  to  pronounce  judgment 

III.  Some  of  these  proceedings  were  had  before 
another  judge  than  the  one  from  whose  decision  the  appeal 

is  taken;  and  it  is  made  a  ground  of  complaint  by 

6  defendants  that  the  latter  did  not  indorse  or  follow 
the  rulings  of  his  colleagua     He  was  not  obliged  to  do 

so.     Richman  v.  Supervisors,  77  Iowa,  513. 

IV.  In  conclusion,  defendants  urge  that  the  court 
erred  in  not  accepting  a  bond  which  was  tendered  by  them,, 
conditioned  for  the  return  of  the  property,  if  required.  Seo^ 
tion  2396,  Code  1873,  is  relied  upon  in  support  of  this 

claim.    .That  section  has  no  application  to  cases  of 

7  this  kind.     We  may  say  also  on  this  point  that  we 
do  not  find,  among  the  errors  assigned,  any  which 

presents  this  question.  An  additional  assignment,  which 
was  filed  by  appellant,  and  intended  doubtless  to  supply  thi& 
defect,  does  not  comply  with  the  rules.  We  discover  no  error 
in  the  proceedings  of  the  district  court,  and  its  judgment  is 
therefore  affirmed. 


io7~39o  ^'  ^'  ^^^^^  ^'  Chicago  Chronicle  Company,  Appellant* 

J 129    631 
(130    2271 

107   390  Libel:    Evidence.    'I  hough  the  publication  of  a  libel  be  admitted 

^32  506  4    evidence  of  the  manner  and  of  the  extent  of  the  publication  i» 

107    39o|  competent  on  the  question  of  damages. 

137      111 

Same.  Evidence  of  the  action  of  an  agent  for  a  newspaper  corpora- 
tion in  circulating  copies  of  the  paper  containing  a  libel  is  admi^ 

4  sible  in  an  action  against  it  for  the  publication  of  the  libelous 
article,  where  he  was  acting  under  its  instructions,  although  he 
knew  nothing  of  the  libel. 


Jan.  1899]        Locke  v.  Chicago  Chronicle  Co.  391 

— =^ — — *— " — 

Hakmless  brkor.  AdmittiDg  in  evidence  the  declarations  of  an 
agent  for  a  newspaper  corporation  as  to  his  agency,  and  that  the 
paper  had  been  sued,  and  that  it  would  have  to  sell  many  papers 
6  to  realize  sufficient  money  for  the  payment  of  the  claims,  is  not 
prejudicial  error  in  an  action  against  the  corporation  for  libel 
when  the  agency  was  not  denied,  since  the  facts  that  suits  were 
brought  against  the  paper  or  likely  to  be  brought  were  shown  by 
defendant's  witnesses,  and  that  many  papers  would  have  to  be 
sold  to  realize  the  amount  of  the  claim  was  apparent  to  all  people 
of  ordinary  intelligence. 

Plea  and  proof.    Evidence  in  an  action  for  libel  that  statements 

contained  in  the  article  were  false  were  admissible  although 

5    the  answer  did  not  plead  that  the  statements  were  true,  where 

the  petition  alleges  that  they  were  false  and  the  answer  contained 

a  denial  which  applied  to  that  allegation. 

Agency:  Service  of  original  notice.  An  agent  of  a  newspaper 
corporation,  employed  to  advertise  it  by  traveling  from  town 
to  town  and  distribute  sample  copies,  and  to  solicit  orders, 
visited  a  town,  remaining  there  several  days,  distributing  copies 
of  the  paper,  and  a  circular  advertising  in  advance  an  edition  of 

2  the  paper.  He  made  several  collections  for  the  cocporation,  and 
sold  copies,  though  without  authority  from  the  publisher.  Held, 
in  an  action  against  the  publisher  for  libel  appearing  in  one  of 
the  editions  distributed,  that  such  person  might  be  found  to  be  the 
agent  of  the  corporation  for  the  transaction  of  the  business  out  of 
which  that  suit  arose,  within  Code  1878,  sections  2585, 2613,  author- 
izing a  corporation  to  be  sued  by  service  on  such  an  agent. 

Special  appearance.    Cures  such  service,  if  defective. 

Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spubeieb, 

Judge. 

Fbiday,  January  27,  1899. 

Action  at  law  to  recover  damages  caused  by  the  publica- 
tion bv  the  defendant  of  an  article  alleged  to  be  libelous. 
There  was  a  trial  by  the  court  without  .a  jury,  and  a  judg- 
ment in  favor  of  the  plaintiff  for  one  thousand  dollars,  inter- 
est, and  costs.    The  defendant  appeals. — Affirmed, 

Cummins,  Hewitt  &  Wright  for  appellant. 
/.  K,  Macomher  for  appellee. 

Robinson,    C.    J. — The    defendant   is    a    corporation 
organized,  existing,   and  operating  under  the  laws  of  the 
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state  of  Illinois,  engaged  in  the  business  of  publishing  a 
newspaper  called  the  Chronicle,  On  Sunday,  the  nineteenth 
day  of  January,  1896,  it  issued  an  edition  which  contained 
an  article  concerning  the  plaintiff  and  others,  which  the 
plaintiff  alleges  was  libelous;  and  this  action  was  brought 
to  recover  damages  which  it  is  alleged  to  have  caused.  The 
action  was  commenced  by  serving  the  original  notice  thereof 
in  January,  1896,  on  one  Osborn  Shannon,  as  an  agent  of  the 
defendant.  In  May,  1896,  the  defendant  was  adjudged  to 
be  in  default  in  not  appearing  to  the  action.  In  September, 
1896,  a  jury  was  impaneled,  testimony  was  submitted,  and  a 
verdict  returned  in  favor  of  the  plaintiff,  on  which  judgment 
was    rendered.      On    the   next   day   the   defendant 

1  appeared,  and  asked  to  have  the  default,  verdict,  and 
judgment  set  aside,  and  for  a  new  trial;  and,  upon 

a  showing  made,  the  request  was  granted.  The  defendant 
then  filed  an  answer,  in  which  it  pleaded  in  abatement  that 
it  is  an  Illinois  corporation,  engaged  in  business  in  that 
state;  that  it  has  never  had  au  office  or  agency  in  this  state 
for  the  transaction  of  its  business,  or  any  part  thereof ;  that 
it  has  never  had  an  agent  or  clerk  employed  in  any  office  or 
agency  in  this  state,  and  that  it  has  never  transacted  any 
business  in  this  state;  that  it  has  never  appointed  an  ag^it 
in  the  state,  and  that  Shannon  was  not  connected  with  any 
office  or  agency  of  the  plaintiff  within  this  state;  and  that 
service  of  the  notice  upon  him  did  not  confer  upon  the  court 
jurisdiction  of  the  defendant.  The  second  division  of  the 
answer  admits  the  publication  of  the  article  in  controversy 
as  alleged,  denies  all  other  averments  of  the  petition,  and 
pleads  matter  in  mitigation  of  damages. 

I.     The  appellant  first  contends  that  the  district  court 

erred  in  finding  that  it  had  jurisdiction  of  the  defendant 

through  the  service  on  Shannon.     This  action  arose  under 

the  Code  of  1873.     Section  2585  of  that  code  was  as 

2  follows :  "When  a  corporation,  company  or  individual 
has  an  office  or  agency  in  any  county  for  the  transao- 

tion  of  business,  any  suits  growing  out  of  or  connected  with 
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the  business  of  that  office  or  agency  may  be  brought  in  the 
county  where  such  oflBce  or  agency  is  located."  Section  261ft 
was  as  follows :  "When  a  corporation,  company  or  individual 
has,  for  the  transaction  of  any  business,  an  oflSce  or  agency 
in  any  county  other  than  that  in  which  the  principal  resides, 
service  may  be  made  on  the  agent  or  clerk  employed  in  such 
office  or  agency,  in  all  actions  growing  out  of  or  connected 
with  the  business  of  that  oflSce  or  agency."  The  first  of 
these  sections  was  construed  in  Wickens  v.  Ooldstone,  97 
Iowa,  646,  where  this  court  held,  in  effect,  that  it  did  not 
refer  to  an  agency  not  located,  nor  authorize  suit,  in  the 
county  where  the  agent  had  an  oflSce,  which  was  not,  how- 
ever,  used  in  the  business  of  the  principal.  The  case  of 
Philp  V,  Association,  62  Iowa,  633,  involved  the  service  of 
an  original  notice  on  an  attorney  who  had  appeared  in 
another  action  in  this  state  for  his  principal,  an  Illinois  cor- 
poration, and  it  was  held  tliat  the  service  was  not  suflScient. 
But  the  facts  of  those  cases  do  not  bring  either  within  the 
rule  which  must  govern  this  case.  Nothing  in  the  section 
quoted  requires  that  the  oflSce  or  agency  be  permanent, 
rather  than  transient^  nor  that  the  business  carried  on  be  a 
considerable  share  of  that  done  by  the  principal.  It  is  suflS- 
cient if  the  principal  have  an  oflSce  or  agency  in  the  county 
in  which  a  suit  growing  out  of,  or  connected  with,  the  busi- 
ness of  that  oflSce  or  agency  is  brought,  and  service  of  the 
notice  be  made  upon  an  agent  or  clerk  employed  in  that 
oflSce  or  agency.  There  must  be  an  oflSce  or  agency,  and  an 
agent  or  clerk  employed  therein,  but  no  fixed  rule  is  given 
for  ascertaining  what  constitutes  an  oflSce  or  agency.  That 
must  necessarily  be  determined  by  the  facts  in  each  case. 
There  is  some  conflict  in  the  evidence  respecting  the  facts 
in  this  case,  but  the  court  was  authorized  to  find  that  they 
were  as  follows:  Shannon  was  employed  by  the  defendant 
to  advertise  its  newspaper  in  the  cities  and  towns  which 
are  in  the  territory  surrounding  Chicago.  His  duties  required 
him  to  go  from  town  to  town  to  advertise  the  paper,  and 
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distribute  freely  upon  the  streets  and  in  business  places  of 
each  town  sample  copies  which  were  transmitted  to  him 
from  time  to  time.  He  was  required  to  solicit  persons  to 
order  the  paper  through  local  dealers,  to  hang  up  sample 
copies  of  pictures  which  the  defendant  was  at  that  time 
accustomed  to  deliver  with  each  copy  of  its  Sunday  papers, 
and  to  distribute  handbills  advertising  the  paper.  He  vis- 
ited Des  Moines,  and  there  remained  five  days^  and  during 
that  time  he  received  a  large  number  of  copies  of  the  paper, 
and  was  active  in  circulating  them  throughout  the  town. 
He  kept  copies  of  the  paper  at  his  hotel,  and  there  distrib- 
uted them  to  newsboys.  Some  copies  he  gave  away,  and 
others  he  sold,  although  the  defendant  claims  that  he  was 
forbidden  to  sell  any  of  them.  He  also  made  some  collec-. 
tions  for  the  defendant.  The  defendant  had  sent  a  reporter 
to  Des  Moines  to  investigate  certain  charges  in  regard  to  the 
removal  of  bodies  of  deceased  persons  from  graves,  on 
account  of  which  several  medical  students  had  been  arrested, 
and  his  account  of  the  matter  is  the  article  in  controversy. 
Copies  of  a  small  handbill  which  called  attention  to  the 
Chronicle  of  the  next  Sunday  for  "Complete  Details  of  the 
Des  Moines  Grave  Robberies.  A  Thrilling  Story  of  the 
Crime  with  Which  Seventeen  Students  of  Drake  Medical 
College  Stand  Charged," — were  sent  to  Shannon,  and  were 
distributed  to  increase  the  circulation  of  the  edition  which 
contained  the  article  in  question.  Shannon  distributed  five 
hundred  copies  of  the  Sunday  edition,  and  distributed  as 
many  of  other  editions  each  day  while  he  was  in  Des 
Moines.  It  is  clear  that  Shannon  was  engaged  in  transacting 
the  business  of  the  defendant,  and  that  an  important  part  of 
that  business  was  the  distribution  of  copies  of  the  edition 
which  contained  the  libelous  article.  We  are  of  the  opinion 
that  whether  the  defendant  had  an  agency  in  Polk  county, 
within  the  meaning  of  the  statute,  for  the  transaction  of  a 
part  of  its  business,  and  whether  this  action  grew  out  of,  or 
was  connected  with,  the  business  of  that  agency,  were  not 
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questions  of  law,  but  of  fact,  for  the  determination  of  the 
court  trying  the  facts,  and  that  its  findings  as  to  them  have 
such  support  in  the  evidence  that  we  are  not  authorized  to 
disturb  them.    See  Oross  v.  Nichols,  72  Iowa,  239. 

II.  The  same  conclusion  must  be  reached  on  another 
ground.  The  district  court  had  jurisdiction  of  the  subjeclr 
matter  of  the  action;  and  by  its  appearance  to  the  action, 

even  though  for  a  special  purpose,  jurisdiction  to 

3  determine  the  case  upon  its  merits  was  conferred 
upon  the  court.     The  recent  case  of  Lesure  Lumber 

Co.  V.  Mutual  Fire  Ins,  Co.,  101  Iowa,  514,  is  applicable  on 
that  point,  and  is  decisive.  See,  also,  Mofjitt  v.  Chronicle 
Co.,  107  Iowa,  407. 

III.  The  court  permitted  the  plaintiff  to  show  what 
Shannon  did  to  circulate  copies  of  the  paper  which  contained 
the  libel.  It  is  said  that  he  knew  nothing  of  the  libel,  and 
that,  as  the  printing  and  publication  of  it  were  admitted, 

proof  of  what  Shannon  did  was  incompetent  to  show 

4  malice.     He  was  the  agent  of  the  defendant,  acting 
under  its  instructions,  and  acted  for  it  in  circulating 

the  papers.  It  was  certainly  competent  to  show  in  what 
manner  and  to  what  extent  the  paper  circulated,  as  applica- 
ble to  the  question  of  the  damages  to  which  the  plaintiff 
was  entitled. 

The  defendant  complains  of  rulings  of  the  court  which 

permitted  the  plaintiff  to  show  that  statements  contained  in 

the  article  in  question  which  affected  him  were  false,  on  the 

ground  that  the  answer  did  not  plead  that  the  state- 

5  ments  were  true.     The  petition   alleged   that  they 
were  false,  and  the  answer  contained  a  denial  which 

applied  to  that  allegation;  and  proof  that  it  was  true  was 
properly  admitted. 

IV.  Judge  Stevenson,  one  of  the  judges  of  the  district 
court  of  Polk  county,  was  called  as  a  witness,  and  stated 
that  Shannon  testified  as  a  witness  in  the  case  of  MofjUtt  v. 
Chronicle  Co.;  and  in  response  to  the  question,  "State  what 
he  said;  whether  or  not  he  stated  that. he  was  agent  for  the 
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company  here  in  January,  1896," — he  was  permitted,  not- 
withstanding   an    ohjection    of    the    defendant,    to 
6  answer,  "I  remember  that  he  stated^hat  he  was  hero 

on  behalf  of  the  defendant  company  on  or  about  the 
time  the  publication  was  said  to  have  been  made,  for  the 
purpose  of  circulating  it."  He  was  then  asked,  "Had  you 
seen  that  identical  man  before  in  the  city  of  Des  Moines  ?" 
and  answered,  "I  remember  of  having  seen  him  on  the  cor- 
ner of  Fifth  and  Walnut,  and,  while  I  was  waiting  for  a 
car,  heard  him  say,  ^We  have  just  been  sued  for  $100,000;* 
and  I  turned  to  him  and  asked  him  what  paper  it  was  that 
had  been  sued,  or  who  had  been  sued,  and  he  said  it  was  the 
Chronicle.  He  mentioned  Mr.  Locke's  name  in  that  connec- 
tion, and  I  think  he  said,  *We  will  have  to  sell  a  good  many 
papers  to  get  money  enough  to  pay  that  $100,000.'  "  A 
motion  to  strike  out  so  much  of  that  answer  as  purported  to 
give  the  conversation  with  Shannon,  on  the  grounds  that  it 
was  not  responsive  to  the  questions,  and  that  the  declara- 
tions of  Shannon  were  not  admissible  in  evidence  upon  any 
issue  in  the  case,  was  overruled.  It  was  not  competent  to 
prove  Shannon's  agency  by  his  declarations,  nor  to  show  that 
the  Chronicle  had  been  sued,  and  that  it  would  have  to  sell 
many  papers  to  realize  sufficient  money  for  the  payment  of 
the  claims,  but  prejudice  to  the  defendant  could  not  have 
resulted  from  the  testimony  in  question.  That  Shannon 
was  the  agent  of  the  defendant  was  a  fact  not  denied,  but 
was  shown  by  the  testimony  for  the  defendant;  that  suits 
had  been  brought  against  the  Chronicle ,  or  were  likely  to  be 
brought,  was  a  fact  shown  by  witnesses  for  the  defendant; 
and  that  many  papers  would  have  to  be  sold  to  realize  one 
hundred  thousand  dollars  was  a  fact  apparent  to  all  people 
of  ordinary  intelligence.  Although  the  testimony  in  ques- 
tion should  have  been  rejected,  its  admission  is  not  ground 
for  a  reversal  of  the  judgment.  Objection  is  also  made  to 
testimony  given  by  J.  K.  Macomber,  but  we  think  there  was 
no  prejudicial  error  in  receiving  it.  The  judgment  of  the 
district  court  appears  to  be  right,  and  it  is  affirmed. 
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M.  F.  Sawyer,  Administratrix,  v.  A.  L.  Campbell  et  ai.. 

Appellants. 

Billfi  and  >'ot<»8;  delivery.  One  to  whom  a  note,  left  with  two  of 
the  makers  for  immediate  delivery,  upon  condition  that  a  judg- 
ment against  those  makers  with  interest  and  costs  should  be  paid 
forthwith  and  satisfied  of  record  and  the  other  maker  be  released 

1  from  all  liability  thereon,  was  subsequently  delivered  without 
having  the  judgment  including  costs  paid  in  full,  is  not  charged 
with  knowledge  of  the  conditions  and  is  not  affected  by  them 

2  where  the  agent  who  acted  for  her  throughout  the  transaction 
had  no  knowledge  of  such  conditions. 

Sureties.    A  provision  in  a  note  for  an  extension  on  request  of  the 
8    ^'makers"  includes  sureties,  where  they  signed  as  makers,  though 
the  payee  knew  they  were  sureties  only. 

Extension:  AUemtion.  A  provision  written  across  the  face  of  a 
note  "Upon  the  written  request  of  all  the  makers  of  this  note 
made  on  or  before  June  15, 1896,  the  payee  a^ees  that  the  time  of 
payment  shall  be  extended  six  months  from  the  maturity  thereof^ 
4  or  note  renewed  for  that  time,"  is  not  such  an  alteration  as  will 
release  the  sureties  who  also  signed  the  note,  where  such  words 
were  intended  to  include  such  sureties. 

Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spurrier, 

Judge. 

Saturday^  January  28,  1899. 

Action  at  law  to  recover  the  amount  due  on  a  promis- 
sory note.  A  jury  was  impaneled,  and  evidence  was  sub- 
mitt^,  but  at  the  close  of  the  evidence  the  court  directed  a 
verdict  for  the  plaintiff,  and  judgment  was  rendered  in  her 
favor.    Three  of  the  five  defendants  appeal. — Affirmed. 

Kinne,  Hume  &  Bradshaw  for  appellants. 
Dudley,  Coffin  &  ByetB  for  appellee. 

Robinson,  C.  J. — The  note  in  suit  is  dated  January  1, 
1896,  and  is  for  the  sum  of  one  thousand  dollars,  payable  to 
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the  plaintiff  or  order  six  months  after  its  date,  with  interest. 
It  was  signed  by  the  defendants  O.  J.  Houston  and  D.  B. 
Lyons,  and  by  the  defendants  and  appellants  A.  L.  Campbell, 
F.  A.  Percival  and  Thomas  Hatton.  As  originally  drawi> 
and  signed,  it  was  in  form  an  ordinary  negotiable  promis- 
sory note^  but  before  it  was  delivered  there  was  written 
across  its  face  the  following:  "Upon  the  written  request  of 
all  the  makers  of  this  note,  made  on  or  before  June  15, 1896, 
the  payee  agrees  that  the  time  of  payment  shall  be  extended 
six  months  from  the  maturity  thereof  or  note  renewed  for 

that  tima"     The  petition  alleges  that  a  request  for 
1  the  renewal  of  the  note  was  not  made,  and  demands 

judgment  for  the  amount  of  the  note  against  all  its 
signers.  The  appellants  filed  an  answer,  in  which  they 
alleged  that  Houston  and  Lyons  "alone  were  the  makers  of 
and  principals  upon'^  the  note,  and  that  the  appellants  were 
sureties  only,  which  fact  was  at  all  times  known  to  the  plain- 
tiff, and  that  the  note  was  given  under  circumstances  and 
upon  conditions  as  follows:  In  January,  1896,  the  plaintiff 
owned  a  judgment  rendered  in  her  favor  against  Houston 
and  Lyons,  and  the  appellants  were  sureties  on  a  super- 
sedeas bond  filed  in  the  cause  in  which  the  judgment  had 
been  rendered.  The  note  in  suit,  after  it  had  been  signed  by 
the  defendants,  was  left  with  Houston  and  Lyons  for  imme- 
diate delivery  upon  condition  that  the  judgment,  with  inter- 
est and  costs,  should  be  paid  forthwith,  and  satisfied  of  rec- 
ord, and  the  appellants  be  released  from  all  liability  on 
account  of  it  The  note  was  not  immediately  delivered,  but 
was  held  until  March  26,  1896,  without  the  knowledge  or 
consent  of  the  appellants,  and  was  then  delivered  to  the 
plaintiff,  without  having  the  judgment,  including  costs,  paid 
in  full.  The  appellants  further  allege  that  the  provision 
written  across  the  face  of  the  note  was  so  written  without 
their  knowledge  or  consent,  and  effected  a  material  alteration 
in  the  note,  and  that  by  reason  of  the  matter  pleaded  they 
are  released  from  liabilitv  on  the  note. 
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I.  The  record  shows  that  the  note  in  suit  was  one  of 
three  given  in  settlement  of  a  judgment^as  alleged.  The  con- 
tract of  settlement  was  written,  and  provided  for  the  making 
and  delivery  of  the  notes,  and  that  the  plaintiff  should  sat- 
isfy the  judgment,  and  that  the  judgment  debtors  should  pay 
the  costs.  The  contract  did  not  make  the  satisfying  of  the 
judgment  and  the  paying  of  the  costs  conditions  precedent  to 
the  delivery  of  the  notes.  There  was  delay,  which  resulted 
from  the  inability  of  the  judgment  debtors  to  pay  some  of  the 
costs,  and  from  a  desire  to  obtain  an  extension  of  time. 
Finally  the  plaintiff  accepted  the  notes,  and  satisfied  the 
judgment  excepting  as  to  costs,  a  part  of  which,  amounting 
to  one  hundred  and  fifty-four  dollars  and  twenty  cents, 
remained  unpaid.  The  appellants  testify,  in  substance,  that 
the  notes  were  not  to  be  delivered  unless  the  appellants  were 
released  from  all  liability  on  the  supersedeas  bond^  and  that 
the  costs  were  to  be  paid,  the  judgment  satisfied,  and  the 

notes  delivered  forthwith.  The  agent  who  acted  for 
2  the  plaintiff  throughout  the  transaction  testified  that 

he  had  no  knowledge  whatever  of  the  alleged  condi- 
tions on  which  the  appellants  signed  the  note  in  suit,  and 
there  is  no  evidence  which  contradicts  that  testimony,  or 
tends  to  show  that  the  plaintiff  had  such  knowledge.  The 
condition  in  the  agreement  requiring  the  payment  of  costs 
was  in  part,  at  least,  for  her  benefit ;  and,  so  far  as  she  knew, 
she  could  waive  that  condition  without  impairing  the  validity 
of  the  note  in  suit.  But  it  is  claimed  that  she  was  charged 
with  knowledge  of  the  conditions  on  which  the  note  was 
signed,  and  cannot  rely  upon  her  ignorance  of  them,  and 
Daniels  v,  Oower,  54  Iowa,  319,  and  other  cases,  are  cited  in 
support  of  that  claim.  We  had  occasion  to  examine  the  ques- 
tion thus  presented  in  the  recent  case  of  Banh  v,  Boddicker, 
105  Iowa,  549,  and  reached  the  conclusion  that  the  doctrine 
of  Daniels  v.  Gower,  for  which  the  appellants  contend,  was 
erroneous,  and  overruled  it.  Following  the  rule  last 
announced,  we  must  hold  that  the  jury  would  not  have  been 
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authorized  to  find  that  the  plaintiff  took  the  note  in  suit  with 
knowledge  of  the  conditions  alleged,  and  that  they  are  with- 
out effect  as  against  her. 

II.  The  chief  contention  of  the  appellants  is  that  the 
provision  written  across  the  face  of  the  note  was  a  material 
alteration  of  the  note,  that  it  was  made  without  their  knowl- 
edge or  consent,  and  that,  in  consequence,  they  are  released 
from  liability  on  the  note.  It  will  be  observed  that  the  pro- 
vision, by  its  terms,  was  not  to  be  effective  unless  "upon  the 
written  request  of  all  the  makers"  of  the  note,  made  on  or 
before  June  15,  1896.     It  is  said  that  the   word 

3  "makers"  did  not  include  sureties,  but  the  principals 
alone,  and  that  the  provision  therefore  gave  to  the 

principals  the  right  to  an  extension  or  renewal  of  the  note 
without  the  consent  of  the  sureties.  The  argument  in  sup- 
port of  the  claim  that  the  word  "makers"  was  not  designed 
to  include  sureties  is  ingenious,  but  not  convincing.  Notes 
may  be  made  by  both  principals  and  sureties,  as  was  done  in 
this  case,  and  the  fair  and  reasonable  conclusion  to  be  drawn 
from  the  words  "all  the  makers  of  this  note"  is  that  they 
were  intended  to  refer  to  all  persons  who  had  signed  the 
note.  If  the  meaning  could  be  regarded  as  ambiguous,  undis- 
puted evidence  shows  that  the  words  were  intended  to  include 
the  sureties.  The  provision  was  written  on  the  face  of  the 
note  without  the  knowledge  or  consent  of  the  appellants,  and, 
if  material,  and  it  has  .not  been  ratified,  they  are  discharged 
from  liability  on  the  note.  It  is  said  that  the  effect  of  the 
provision  was  to  make  the  note  non-negotiable.     "An 

4  alteration,  to  be  material,  must  be  in  a  material 
part  of  the  instrument,  and  affect  the  rights  and  lia- 
bilities of  the  parties  thereto.  *  *  *  And  unless  the 
alteration  changes  the  legal  effect  of  the  instrument, — i,  e. 
makes  it  express  a  contract  different  from  that  which  was 
entered  into  by  the  parties  thereto — it  will  not  be  material." 
2  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  222.  See,  also,  Rowley 
V.  Jewett,  56  Iowa,  492.     The  intent  with  which  an  imma- 
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terial  alteration  is  made  is  not  material.    Robinson  v.  Insur- 
ance Co.,  25  Iowa,  430.     It  is  said  in  1  Greenleaf  Evidence 
section  565,  that  any  alteration  which  causes  a  written  con- 
tract to  speak  a  language  different  in  legal  effect  from  that 
it  originally  spoke  is  material.    The  grounds  for  the  rule  are 
stated  to  be :    First,  that  of  public  policy,  to  prevent  fraud ; 
and,  second,  to  insure  the  identity  of  the  instrument     In 
State  V.  Strattony  27  Iowa,  420,  it  was  held  that  the  remov- 
ing from  the  bottom  of  a  promissory  note  for  twenty-five 
dollars  of  a  provision  in  words  as  follows :    "When  the  said 
Brown  [maker]  sells  fifty  dollars'  worth  of  water  elevator^ 
and  pays  twenty-five  dollars,   this  note  to  be  consi^Aped 
paid,'' — ^was  a  material  alteration.     See,  also,  Benedict  v. 
Cowden,  49  K  Y.,  396.    In  Needles  v.  Shaffer,  60  Iowa,  66, 
the  substitution  of  the  word  *T)earer"  for  "order"  was  held 
to  be  a  material  alteration.    An  extension  of  time  is  a  mater- 
ial alteration.     Bonney  v.  Bonney,  29  Iowa,  448;  Roberts 
V.  Richardson,  39  Iowa,  290.     The  same  is  true  of  a  change 
in  the  time  for  paying  the  interest*  {Marsh  i\  Griffin,  42 
Iowa,  403;  Cobum  v.  Webb,  56  Ind.  96),  and  of  the  addi- 
tion of  other  signers    {Hamilton  and  Hooper,   46   Iowa, 
515;  Berryman  v.  Manker,  56  Iowa,  150;  Sullivan  v.  Rud- 
isUl,  63  Iowa,  158).     The  same  is  true  of  the  addition  of  the 
word  "cashier"  to  the  name  of  the  payee.    Hodge  v.  Bank, 
7  Ind.  App.  94  (34  K  E.  Rep.  123).     See,  also  Charlton 
V.  Reed,  61  Iowa,  166.     The  words,  "all  terms  and  condi- 
tions included  in  above  approved,  read,  and  agreed,"  written 
over  the  signature  of  a  party  to  a  written  proposal,  have  been 
held  to  constitute  a  material  alteration.     Publishing  Co.  v., 
Fisher,  10  Utah,   147    (37  Pac.   Rep.   259).     The  words 
"privilege  of  extension  for  thirty  days  after  maturity  given,"" 
inserted  at  the  bottom  of  a  promissory  note,  and  above  the 
signature,  effect  a  material  alteration.    Flanigan  v.  Phelps,. 
42  Minn.  186  (43  K  W.  Rep.  1113).     See,  also.  Bank  v.. 
Piollet,    (Pa.    Sup.)    17   Atl.   Rep.    603.     The   alteration 
in   each  of  the  cases  referred  to,  from  the  time  it  waa 
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made,  purported  to  be  in  force,  and  a  part  of  the  instrument^ 
and  not  a  mere  offer  of  a  change,  which,  to  be  effectual, 
required  an  acceptance  by  the  persons  to  whom  it  was  made. 
That  is  also  true  of  the  alteration  involved  in  Bank  r. 
Laughlm,  4  K.  D.  391  (61  N.  W.  Kep.  473),  which  con- 
sisted in  the  words  "agreeing  to  pay  all  expenses  incurred 
by  suit  or  otherwise  in  attempting  the  collection  of  this  note, 
including  reasonable   attorneys'   fees,"   inserted   in  a  note 
after  it  was  made  and  delivered.    It  was  said  in  that  case  to 
be  settled  that  the  alteration  of  a  note  non-n^otiable  in 
form,  so  as  to  invest  it  with  the  form  and  guise  of  negotiable 
paper,  is  a  material  alteration.     "The  qualities  essential  to 
a  n^otiable  promissory  note  are  that  it  shall  possess  cer- 
tainty as  to  the  payor,  the  payee,  the  amount,  the  time  of 
payment,  and  the  place  of  payment."    Smith  v.  Marland,  59 
Iowa,  645.     See,  also.  Miller  v.  Ponge,  56  Iowa,  96;  Wood- 
bury V.  Roberts,  59  Iowa,  348;  Gordon,  v.  Anderson,  83 
Iowa,  224:',  Culbertson  v.  Nelson,  93  Iowa,  187.    It  is  said 
in  Tiedeman  Commercial  Paper,  sections  394,  395,  that  any 
alteration  is  material  which  changes  the  liability  of  the  par- 
ties  in   any   way;   that   the   alteration   avoids    the   paper, 
-whether  it  is  favorable  or  unfavorable  to  the  party  making 
the  alteration,  for  the  reason  that  the  alteration  affects  the 
identity  of  the  paper,  and  avoids  it  and  that  an  alteration  is 
immaterial  whenever  it  does  not  change  the  legal  effect  of  the 
instrument.    We  are  of  the  opinion  that  the  better  rale  sus- 
tained by  both  reason  and  authority  is  that  an  alteration 
vsrhich  does  not  destroy  the  identity  of  a  written  instrument, 
nor  in  any  manner  affect  the  liability  thereon  of  the  surety, 
is  not  such  an  alteration  as  will  release  the  surety.    Bank  v. 
Hyde,  131  Mass.  77;  Bucklen  v.  Huff,  53  Ind.  474;  Barber 
V,  Burrows,  51  Cal.  404;  2  Brandt  Suretyship  (2d  Ed.),  sec- 
tion 370;  2  Daniel  ITegotiable  Instruments  (4th  Ed.),  sec- 
tions 1313,  1322.   The  provision  in  question  did  not  purport 
to  affect  the  terms  of  the  note,  nor  the  liabilities  of  its  signers. 
It  was  in  the  nature  of  an  offer  to  extend  the  time  for  the 
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payment  of  the  note,  or  to  renew  it>  on  condition,  however, 
that  all  the  signers  should  unite  in  a  written  request  for  the 
extension  or  renewal.  Until  that  should  be  done,  the  pro- 
vision was,  as  to'  the  liability  of  the  signers,  wholly  without 
effect,  and  it  could  not  have  affected  them  in  any  manner 
without  a  request  in  writing  by  them.  The  right  of  the  sure- 
:ties  to  enforce  payment  by  the  principals  at  the  maturity  of 
the  note  remained  intact.  To  release  the  sureties  under 
these  circumstances  would  be  unjust  and  unauthorized.  See 
Jackson  v,  Boyles,  64  Iowa,  428.  The  views  expressed  dis- 
pose of  the  controlling  questions  in  the  case.  We  do  not  find 
any  ground  for  disturbing  the  judgment  of  the  district  court, 
.and  it  is  affirmed. 


J.  P.  Mountain  v.  W.  H.  Low  et  ah,  Appellants.  ijig  ^ 

i07~  40& 

JLppeal:    Waivbr.    Where  a  decree  for  plaintiff  proyided  for  deposit         ^^    ^ 
of  a  deed  and  for  certain  payments  within  thirty  days,  as  a  con- 
dition to  the  relief  sought,  which  included  the  establishment  of 

1  a  judgment  lien  in  his  favor,  by  complying  with  the  conditions  of 
the  decree,  and  taking  out  an  execution  on  the  judgment,  he  did 
not  waive  his  right  to  appeal  as  to  the  costs. 

Pratkr:  Go>^ls.  One  who  held  land  as  security  for  a  debt  was  in- 
duced by  fraud  against  himself  and  debtor  to  deed  the  land  to  a 
third  party,  who  deeded  to  another,  who  was  also  a  party  to  the 

2  fraud.  He  sued  them,  and  secured  a  decree  setting  aside  the 
deeds,  subjecting  the  land  to  his  claim,  and  awarding  foreclo- 
sure. Hell,  that,  except  as  to  the  foreclosure,  he  was  entitled  to 
costs  against  the  fraudulent  defendants  under  a  prayer  for  gen- 
eral relief  and  costs. 

Appeal  from  Audubon  District  Court, — Hon.  N.  W.  Macy, 

Judge. 

Saturday,  January  28,  1899. 

Prior  to  1890,  defendant  Charles  Wilkins  was  the 
owner  of  two  hundred  and  forty  acres  of  land  in  Audubon 
<jounty,  Iowa.     Wilkins  was  indebted  to  different  parties, 
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lind  the  plaintiff  was  surety  for  him.  In  1890,  to  secure 
plaintiff  from  loss  because  of  such  obligations,  Wilkins 
deeded  to  plaintiff  the  two  hundred  and  forty  acres  of  land 
mentioned,  to  be  held  as  security  only.  At  the  time  of  enter- 
ing the  decree  in  this  case  in  the  district  court,  the  amount 
of  such  indebtedness  was  six  thousand  and  twenty-four  dol- 
lars and  eighty-eight  cents.  In  1891,  plaintiff  and  his  wife^ 
at  the  instance  of  Wilkins,  made  to  the  Grerman  Savings- 
Bank  of  Davenport  a  mortgage  on  said  land  for  three  thou- 
sand five  hundred  dollars,  the  proceeds  thereof  going  to  Wil- 
kins. Thereafter,  and  about  February,  1895,  Wilkins  nego-. 
tiated  with  defendant  Phillips  an  exchange  of  the  Audubon 
county  lands  for  three  hundred  and  twenty  acres  of  land  inr 
Colorado,  subject  to  the  savings  bank  loan ;  and  the  plaintiff 
agreed  thereto,  and  made  to  Phillips  a  deed  to  the  Audubon 
lands,  and  received  one  for  the  Colorado  land,  to  be  held  by 
him  as  securitv  for  Wilkins,  in  lieu  of  the  Audubon  lands. 
The  petition  charges  that  Phillips  and  one  Low  conspired 
together  to  cheat  and  defraud  Wilkins  and  the  plaintiff,  and^ 
by  misrepresentation  and  connivance,  led  Wilkins  and  plain- 
tiff  to  believe  the  land  in  Colorado  was  worth  five  thousand 
five  hundred  dollars,  whereas,  in  truth,  said  land  was  practi- 
cally of  no  value.  It  also  appears  that  Phillips  has  since 
conveyed  the  Audubon  county  lands  to  the  defendant  Low. 
This  action  is  brought  to  set  aside  the  deed  to  the  Audubon 
county  lands,  and  to  foreclose  plaintiff's  mortgage  thereon 
as  against  defendant  Wilkins.  The  answer  puts  in  issue 
the  averments  as  to  fraud,  and  all  facts  specifically  relied 
upon  as  grounds  for  a  rescission  of  the  contract  of  sale.  The 
plaintiff  offered  to  restore  all  property  received,  including  a 
deed  for  the  Colorado  land,  and  to  preserve  defendant  from 
prejudice  because  of  the  rescission.  The  district  court  gave 
judgment  for  plaintiff,  and  the  defendants  Phillips  and  Low 
appealed. — Modified  and  Affitined, 
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Swan  &  Bruce  and  'Nash,  Phelps  &  Hosier  for  appel- 
lants. 

Theo,  F.  Meyers,  F,  E.  Brainard,  and  Wm.  Wonn  for 
:appellee. 

Granger,  J. — I.  On  defendants'  appeal,  there  is  sim- 
ply a  question  of  fact,  as  to  the  fraud  relied  on  to  set  aside 
the  conveyance.  Without  a  doubt,  it  is  abundantly  estab- 
lished ;  and  the  decree  of  the  court,  in  setting  the  sale  aside, 
Accords  with  law  and  justice. 

II.  Plaintiff  appealed  from  the  judgment  for  costs, 
as  entered,  for  the  reason  that  it  does  not  give  him  a  personal 
judgment  for  costs  against  both  Phillips  and  Low.  Defend- 
ants move  to  dismiss  plaintiff's  appeal,  and  assign  as  reasons 
therefor  that  the  plaintiff  has  waived  his  right  of 
1  appeal  by  accepting  the  benefits  of  the  judgment,  in 

that  he  performed  the  judgment  on  his  part  by  mak- 
ing and  depositing  a  deed  to  the  Colorado  lands,  and  paying 
to  the  clerk  certain  amounts  specified  in  the  decree,  and 
made  necessary  thereby  before  he  was  entitled  to  have  his  lien 
re-established  on  the  Audubon  county  lands,  and  that  he  had 
taken  a  special  execution  for  the  enforcement  of  his  judg- 
ment against,  the  Audubon  county  lands.  The  decree  in 
favor  of  plaintiff  was  conditioned  upon  his  making  such  a 
deed,  and  also  such  deposits  of  money,  within  30  days; 
and,  in  default  thereof,  the  release  sought  by  plaintiff  was 
to  stand  denied,  and  the  title  to  the  land  was  to  be  confirmed 
in  defendant  Low.  The  acts  charged  as  a  performance  of 
the  judgment  by  plaintiff  were  done  to  preserve  the  decree 
entered  in  his  favor.  It  further  appears  that,  before  defend- 
ants took  their  appeal,  plaintiff  took  a  special  execution  to 
enforce  the  judgment  against  the  Audubon  county  lands,  but 
that,  on  the  appeal  being  taken,  and  a  supersedeas  bond 
filed,  which  in  legal  effect  arrested  the  operation  of  the 
execution,  nothing  further  was  done  in  pursuance  of  it     It 
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does  not  require  argument  to  show  that,  as  to  the  things  to* 
be  done  to  make  the  decree  in  favor  of  plaintiff  operative^ 
and  avoid  a  decree  against  him,  he  might  perform  the  judg- 
ment, and  not  defeat  a  right  of  appeal  from  a  part  of  the 
judgment,  that,  however  the  appeal  might  be  determined,  it 
would  not  affect  the  judgment  performed.  As  to  the  taking 
of  the  execution,  we  think  the  case  comes  within  the  rule  of 
H Ornish  v.  Peck,  53  Iowa,  157.  This  case,  in  this  respect, 
is  within  the  reasoning  in  Dudman  v.  Earl,  49  Iowa,  37* 
No  determination  of  the  question  on  appeal  could  affect  the- 
judgment  in  his  favor,  and  by  the  appeal  he  might  have  a 
more  favorable  judgment.  No  attempt  to  enforce  the  judg- 
ment followed  the  appeal  by  defendant.  The  motion  to  dis- 
miss the  appeal  is  overniled. 

III.  The  judgment  is  simply  silent  as  to  costs  in  the- 
district  court,  other  than  that  in  the  judgment  of  foreclosure- 
there  is  a  provision  establishing  the  lien  of  plaintiffs  for 
six  thousand  and  twenty-four  dollars  and  eighty-eight  cents^ 
and  for  costs  and  accruing  costs,  and  ttat  special  execution 
issue  to  satisfy  the  lien  and  costs  and  accruing  costs.  That 
there  should  be  a  personal  judgment  against  defendants 
Phillips  and  Low  for  costs,  other  than  such  as  pertain  exclu- 
sively to  the  foreclosure  against  Wilkins,  there  is  not  room 
for  doubt.  The  costs  of  foreclosure,  up  to  the  entry  of  the 
decree  below,  pertaining  exclusively  to  the  action  against 
Wilkins,  were  practically  nominal,  as  Wilkins  made 
2  no  defense.    Costs  to  follow  the  decree,  in  its  enforce- 

ment against  Wilkins,  should  not  be  recovered  from 
defendants  Phillips  and  Low.  There,  is  a  claim  that  plain- 
tiff, in  his  prayer  for  judgment,  does  not  ask  for  costs  against 
Phillips  or  Low,  except  in  the  event  that  a  sufficient  title  to^ 
the  Audubon  county  land  cannot  be  procured ;  but  that  is  a 
mistake.  After  the  part  of  the  prayer  referred  to,  is  a  gen- 
eral one  for  relief  and  costs.  We  are  impressed  that  the 
failure  to  enter  judgment  for  costs  was  a  mere  inadvertence. 
There  should  be  a  judgment  for  costs  as  above  indicated^ 
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and,  with  such  a  modification,  the  judgment  of  the  district 
court  will  stand  affirmed. 


Edwin  Moffitt  v.  Chicago  Chronicle  Company,  Appel- 
lant 

Plea  and  Proof:  libel.  Permitting  plaintiff  in  an  action  for  libel 
to  prove  over  objections  that  the  statements  made  in  the  article 

5  were  untrue  is  not  prejudicial  error,  although  there  was  no  plea, 
of  justification,  where  defendant  denies  each  and  every  allegation 
in  the  petition,  except  the  one  charging  the  publication  of  the 
article. 

Jorisdictiin:  special  appearanck.  By  defendants  appearing  to 
set  aside  a  default  which  he  alleged  had  been  entered  through  a 
misunderstanding  between  counsel  and  afterwards  answering  to- 
the  merits,  the  court  acquired  jurisdiction  over  him,  under  Code 

1  1878,  section  2626,  paragraph  8,  providing  that  defendant  renders 
further  notice  unnecessary  by  appearing,  either  specially  or  other- 
wise, for  any  purpose  connected  with  the  service  or  insufficiency 
of  the  notice. 

Service  of  Notiee:     foreign   corporations.     Code   1878,  section 
.  2585,  authorizing  a  corporation  having  an  office  for  the  trans- 
action of  business  in  any  county  to   be  sued  in  such  county 

2  with  respect  to  any  business  growing  out  of  or  connected  with 
the  business  of  the  agency,  merely  fixes  the  county  in  which  suit 
may  be  brought,  and  does  not  define  the  manner  of  acquiring 
jurisdiction. 

Same.  Code  1873,  section  2613,  provides  that,  where  a  corporation 
has  an  office  or  agency  in  another  county  than  the  place  of  its 
residence,  service  in  an  action  connected  with  or  growing  out  of 
the  business  of  the  agency  may  be  made  on  the  agent  or  clerk 
employed  in  such  office.  Section  2612  authorizes  service  on  a 
8  corporation  by  serving  the  trustee  or  agent  employed  in  the  gen- 
eral management  of  its  business.  Held,  that  the  mode  of  service 
prescribed  by  section  2618  is  not  exclusive,  and  hence  by  proper 
service  jurisdiction  may  be  acquired  of  a  foreign  corporation 
having  no  agency  or  office  in  the  state. 

Continuances.  Continuance  in  an  action  for  libel  will  not  be  granted 
on  the  ground  of  the  absence  of  the  reporter  who  wrote  the 
article  complaini»d  of,  where  he  was  not  subpoenaed  but  was 
present  at  defendant's  request  when  the  cause  came  on  for  trial 
and  subsequently  left  the  city  because  the  latter's  counsel  repeated 
4    to  him  a  remark  of  plaintiffs  attorney  that  he  ought  to  be  prose- 
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cuted  for  criminal  libel,  and  refused  to  return  unless  assured  that 
no  effort  would  be  made  to  indict  him,  and  although  defendant's 
counsel  knew  that  he  intended  to  leave  the  city,  no  effort  was 
made  to  detain  him,  and  no  showing  was  made  that  the  witness's 
evidence  could  be  obtained  at  any  time. 
Plea  in  abatement.  Plea  in  abatement  is  not  necessarily  good 
because  Code  1873,  section  2732,  provides  that  such  a  plea  may  be 
8  joined  with  one  in  bar,  since  the  statute  does  not  undertake  to 
specify  what  shall  be  considered  a  good  plea  in  abatement. 

Appeal  from  Polk  District  Court. — ^Hon.  T.  F.  Stevenson, 

Judge. 

Satubday,  January  28,  1899. 

Action  at  law  to  recover  damages  for  a  libel  published 
by  defendant  of  and  concerning  the  plaintiflF.  Defendant 
pleaded  in  abatement  to  the  jurisdiction  of  the  court,  and 
also  interposed  a  plea  in  mitigation.  Trial  to  a  jury,  result- 
ing in  a  verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. — Affirmed. 

Cummins,  Hewitt  &  Wright  for  appellant. 

J.  K.  Macomber  for  appellee. 

Deemeb,  J. — Appellee  commenced  his  action  by  serv- 
ing original  notice  upon  one  Osborne  Shannon,  agent  of  the 
Chicago  Chronicle  Company.  Appellant  was  required  to 
appear  and  defend  at  the  April,  1896,  term  of  the  district 
court  of  Polk  county,  which  commenced  on  the  6th  day  of 
April  in  that  year.  No  appearance  seems  to  have  been  made 
on  behalf  of  appellant,  although  we  find  some  aflSdavits  filed 
in  the  month  of  April  relating  to  the  character  of  Shannon's 
agency.  On  the  ninth  day  of  May  the  cause  was  called  for 
trial,  and  the  court,  finding  that  service  of  notice  was  suffi- 
cient, granted  a  default  against  the  appellant.  There- 
1  after  a  jury  was  called  to  assess  plaintiff's  damages, 

which  returned  a  verdict  for  the  amount  claimed.    In 
granting  the  default,  the  court  considered  the  affidavits  to 
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"which  we  have  referred,  and  found  specially  that  the  appel- 
lant had  an  oflBce  and  agency  in  Polk  county  for  the  transac- 
tion of  its  business,  and  that  the  libel  complained  of  grew  out 
of  this  business.  A  short  time  after  the  rendition  of  judg- 
ment on  the  verdict,  appellant  entered  an  appearance,  and 
moved  to  set  aside  the  default  and  judgment,  and  for  a  new 
trial,  based  upon  the  ground  that,  through  a  misunderstand- 
ing between  counsel,  appellant  was  not  represented  at  the 
trial.  This  motion  also  recited  that  appellant  had  a  good 
defense  to  plaintiff's  action.  The  motion  was  sustained  on 
October  20,  1896,  and  appellant  was  ordered  to  file  answer 
by  November  9th.  The  answer  filed  in  response  to  this  order 
contained  a  plea  in  abatement  to  the  jurisdiction  of  the 
court,  and  also  a  plea  in  mitigation  of  damages.  The  plea 
in  abatement  stated,  in  substance,  that  appellant  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of  Illinois  for  the 
purpose  of  publishing  a  newspaper;  that  it  never  had  an 
office  or  agency  in  the  state  of  Iowa  for  the  transaction  of 
its  business,  and  that  it  never  had  an  agent  or  clerk  employed 
in  any  office  in  this  state;  that  the  alleged  cause  of  action 
stated  in  appellee's  petition  did  not  grow  out  of,  nor  was  it 
connected  w^ith,  any  office  or  agency  in  this  state ;  that  it  has 
never  entered  the  state  for  the  transaction  of  its  business, 
nor  appointed  any  agent  upon  which  it  consented  that  service 
of  process  might  be  made;  that  Osborne  Shannon,  upon 
whom  service  was  made,  was  not  at  any  time  connected  with 
any  office  or  agency  of  appellant  in  this  state,  nor  was  he 
ever  employed  in  any  office  or  agency  of  appellant  in  this 
jurisdiction;  and  that  there  has  been  no  other  service  of 
original  notice  in  this  case  save  the  service  upon  Shannon. 
Appellee  moved  to  strike  this  plea  upon  the  grounds :  First, 
that  it  was  an  attempt  on  the  part  of  appellant  to  relitigate 
the  question  of  jurisdiction,  which  had  already  been  deter- 
mined adversely  to  him  by  the  court ;  and,  second,  that,  as 
appellant  had  appeared  and  answered  on  the  merits,  it  is 
not  permitted  to  raise  the  question  of  jurisdiction,  since  vol- 
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tiiitary  appearance  and  answer  on  the  merits  waives  the 
question  of  jurisdiction ;  and,  third,  that  the  default  was  set 
aside  on  condition  that  appellant  should  not  raise  the  ques- 
tion of  jurisdiction,  but  should  answer  on  the  merits.  This 
motion  was  sustained,  and  on  the  ruling  appellant  assigns 
error. 

Appellee  abandons  the  third  ground  of  his  motion  on 
this  appeal,  and  the  question  we  have  to  determine  is 
whether  appellant  is  in  such  position  as  that  he  may  raise 
the  question  of  jurisdiction  by  plea  in  abatement  based  upon 
the  fact  that  it  was  not  properly  served  with  notice.  In 
■passing  upon  this  point  we  must  assume  that  the  service  of 
notice  upon  Shannon  was  not  suflScient  to  gi^  the  court  jur- 
isdiction over  appellant,  although  we  may  observe,  in  pass- 
ing, that  there  may  be  some  doubt  as  to  the  suflSciency  of 
the  showing,  and  the  pivotal  question  is,  did  appellant,  by 
appearing  to  set  aside  the  default,  and  by  filing  an  answer 
as  to  the  merits,  waive  notice,  and  dispense  with  the  neces- 
sity of  proper  service  ?  That  question  seems  to  be  answered 
by  paragraph  3  of  section  2626  of  the  Code  of  1873,  which 
reads  as  follows:  "The  mode  of  appearance  may  be — (2) 
By  an  appearance,  even  though  specially  made  by  himself  or 
his  attorney,  for  any  purpose  connected  with  the  cause,  or 
for  any  purpose  connected  with  the  service  or  insufficiency 
of  the  notice,  and  an  appearance,  special  or  other,  to  object 
to  the  substance  or  service  of  the  notice,  shall  render  any 
further  notice  unnecessary,  but  may  entitle  the  defendant  to 
a  continuance,  if  it  shall  appear  to  the  court  that  he  has  not 
had  the  full,  timely  notice  required  of  the  substantial  cause 
of  action  stated  in  the  petition.''  In  applying  that  section  to 
a  case  in  which  there  was  a  plea  of  abatement  very  similar 
to  the  one  in  the  case  a|  bar,  we  said :  "It  is  claimed  that 
jurisdiction  of  the  defendant  was  not  acquired  by  service  of 
the  original  notice  on  Ilawley,  and  we  think  that  is  true. 
He  was  not  employed  in  the  general  management  of  the 
business  of  the  defendant,  nor  in  any  office  or  agency  which 
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belonged  to  it  in  this  state.  But  an  action  may  be  brought 
against  an  insurance  company  in  any  county  in  which  the 
loss  insured  against  for  which  recovery  is  sought  occurred. 
*  *  *  It  is  clear  that  the  district  court  had  jurisdic- 
tion of  the  subject-matter  of  the  action,  and  it  is  also  clear 
that  under  the  statutes  of  this  state  and  the  decisions  of  this 
court  the  appearance  of  the  defendant  to  object  to  the  service 
of  the  notice  was  suflScient  to  confer  jurisdiction  upon  the 
district  court," — citing  the  section  quoted,  and  Johnson  v. 
Tostevin,  60  Iowa,  47 ;  McFarland  v.  Lowry,  40  Iowa,  468 ; 
Rahn  v,  Oreer,  37  Iowa,  627;  Post  v.  Brownell,  36  Iowa, 
498;  McKnight  v.  McCullough,  21  Iowa,  111.  It  follows 
that  the  district  court  acquired  jurisdiction  of  both  the 
defendant  and  the  subject-matter  of  the  action.  See  Lesure 
Lumber  Co.  v.  Mutual  Fire  Ins.  Co.,  101  Iowa,  519.  That 
case,  as  well  as  those  cited,  seem  to  rule  the  question  pre- 
sented. 

But  it  is  contended  that  the  rule  does  not  apply  to  this 
case,  for  the  reason  that  the  court  did  not  and  could  not 
obtain  jurisdiction  of  appellant  by  the  service  of  notice,  and 
that,  as  jurisdiction  could  only  be  acquired  by  volun- 
2  tary  submission,  there  may  be  a  special  appearance 

for  the  purpose  of  moving  the  court  to  abstain  from 
entering  a  judgment  which  it  had  no  lawful  power  to  enter. 
Reliance  is  placed  upon  sections  2585  and  2613  of  the  Code^ 
of  1873,  which  read  as  follows : 

"Sec.  2585.  When  a  corporation,  company,  or  individ- 
ual, has  an  office  or  agency  in  any  county  for  the  transaction 
of  business,  any  suits  growing  out  of  or  connected  with  the 
business  of  that  office  or  agency  may  be  brought  in  the 
county  where  such  office  or  agency  is  located." 

"Sec.  2613.  When  a  corporation,  company,  or  indi- 
vidual, has,  for  the  transaction  of  any  business,  an  office  or 
agency  in  any  county  other  than  that  in  which  the  principal 
resides,  service  may  be  made  on  any  agent  or  clerk  employed 
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in  such  oflBce  or  agency,  in  all  actions  growing  out  of  or  con- 
nected with  the  business  of  that  office  or  agency." 

The  argument  proceeds  on  the  theory  that,  unless  a 
corporation  has  an  office  or  agency  in  this  state,  and  its 
agent  is  served  in  the  manner  pointed  out  in  these  sections 
of  the  statute  quoted,  the  court  can  acquire  no  jurisdiction 
over  it.  If  this  were  true,  there  would  be  much  force  in 
appellant's  contention,  for,  if  appellant  could  not,  by  proper 
service,  be  brought  under  the  jurisdiction  of  the  court,  its 
appearance  to  object  to  the  jurisdiction  would  not  amount 
to  a  waiver.  As  said  in  the  case  of  Spurrier  v.  Wirtner,  48 
Iowa,  486 :  "A  want  of  notice  is  not  waived  by  appearance 
where  notice  is  jurisdictional,  except  where  a  subsequent 
notice  would  have  the  efiFect  to  give  jurisdiction."  But  we 
do  not  think  the  statutes  quoted  should  be  ^iven  the  construo- 
tion  counsel  would  have  us  place  upon  them.  It  has  already 
been  decided  that  the  first  of  them  merely  fixes  the  county  in 
which  the  suit  shall  be  brought,  and  does  not  define  the 
manner  in  which  jurisdiction  may  be  acquired.  AssocicUion 
V,  Walker,  50  Iowa,  75.  And  in  an  early  case  we  decided 
that  the  section  was  permissive,  and  not  mandatory,  and  that 
the  suit,  if  against  a  non-resident,  might  be  brought  in  the 
usual  manner  of  actions  against  non-residents.  Dean  v. 
V/hite,  5  Io\\'a.  266.  Again,  service  need  not  be  in  accord- 
ance with  the  provisions  of  section  2613.  It  may  be  made 
upon  any  trustee  or  agent  of  the  corporation,  or  upon  any 
agent  employed  in  the  general  management  of  the  business. 
Code  1873,  section  2612 ;  Association  v,  Walher,  supra; 
Winney  r.  Manufacturing  Co.,  86  Iowa,  608.  As  appellant 
was  a  non-resident  of  this  state,  it  might  be  sued  in  any 
countv  in  which  it  could  be  found.  Code  1873,  section  2586. 
And  service  might  be  made  under  section  2612  of  the  Code 
of  1873.  This  is  not,  then,  a  case  where  jurisdiction  could 
not  be  acquired  by  service  of  notice.  Notice  might  be  served 
upon  any  trustee  or  officer  of  the  corporation,  or  upon  any 
agent  employed  in  the  general  management  of  its  business. 
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The  cases  heretofore  decided  by  this  court  which  are 
relied  upon  by  appellant  are  not  in  point.     That  of  Spurrier 
V,  Wirtner,  supra,  related  to  the  failure  of  apj)ellant  to  serve 
his  notice  of  appeal  within  the  twenty  days  allowed  by  law 
for  an  appeal  from    the   action    of    the   board    of    super- 
visors in  relation  to  the  change  of  a  highway.     Notice  in 
that  case  was  not  only  jurisdictional,  but  no  notice  could  be 
given  after  the  twenty  days  which  would  confer  jurisdic- 
tion.   It  is  there  said  that:    "The  rule  in  regard  to  an  orig- 
inal notice,  whose  only  office  is  to  bring  a  defendant  into 
court  to  answer  to  a  petition  duly  filed,  has  no  proper  appli- 
cation to  this  case.     *     *     *     If  the  defendant  voluntarily 
appears,  he  has  notice;  the  only  question  which  concerns 
him  being  as  to  the  term  at  which  he  should  be  required  to 
answer,  and  as  to  that  the  court  may  make  the  proper  order 
in  view  of  the  circumstances.     If  an  appeal  is  not  taken 
within    the    time    required    by    statute,    the    adjudication 
becomes  absolute."     In  Cibula  v.  Manufacturing  Co.,  48 
Iowa,  528,  the  plaintiff  failed  to  file  his  petition  at  the  time 
stated  in  the  original  notice,  and  the  defendant  appeared, 
and  moved  to  dismiss  the  cause.     It  was  urged  that  such 
appearance  waived  the  defect  resulting  from  the  failure  to 
file  the  petition  at  the  proper  time.     We  referred  to  Code 
1873,  section  2600,  which  provided  that,  if  the  petition  be 
not  filed  by  the  date  fixed  in  the  notice,  and  10  days  before 
the  term,  "the  action  will  be  deemed  discontinued,"  and  then 
said:    "The  language  of  section  2600  being  imperative,  no 
waiver  will  be  presumed  from  the  special  appearance  for  the 
purpose  of  the  motion,  unless  it  has  that  effect  under  a  stat- 
ute.    Surely,  it  is  inconsistent  with  the  rules  governing  the 
practice  of  the  courts  to  hold  that  a  defect  in  proceedings, 
which  the  imperative  language  of  the  statute  declares  shall 
work  a  discontinuance  of  the  case,  is  waived  by  the  party 
entitled  to  take  advantage  thereof  by  his  raising  an  objection 
thereto.     We  know  of  no  statute  prescribing  such  a  rule. 
*     *     *     It  cannot,  surely,  be  claimed  that  the  provision 
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(Code  1873,  section  2626;  McClain's  Code,  section  3832), 
intended  to  secure  the  appearance  of  defendant  upon  a 
defective  notic#,  will  so  operate  that  defendant  shall  be  pre- 
sumed to  waive  an  irregularity  subsequent  to  the  notice  by 
objecting  thereto.     Such  a  construction  would  make  it  a 
statute  of  jeofails,  more  comprehensive  than  has  ever  been 
devised.^'    That  case  is  not  an  authority  for  appellant,  for 
the  reason  that  section  2600  of  the  Code  of  1873  expressly 
declared  that  a  failure  to  file  the  petition  within  the  time 
allowed  should  operate  to  discontinue  the  action.  In  Lumber 
Co.  V.  Boggs,  63  Iowa,  589,  plaintiff  failed  to  bring  his  suit 
to  establish  a  mechanic's  lien  within  thirty  days  after  the 
service    of   notice,    as   required    by   statute.      Defendants 
appeared,  and  objected  to  the  jurisdiction  of  the  court     On 
the  question  of  submission  to  the  jurisdiction  by  appearance, 
we  said :    "The  notice  subsequently  served  was  not  in  time. 
The  thirty  days  within  which  the  action  must  be  commenced 
had  expired  long  prior  to  the  service  of  this  notice  and  it 
was  after  the  service  of  the  notice  that  the  defendants 
appeared   and   pleaded   that  plaintiff   had   failed   to  com- 
mence the  action  within  the  time  required  by  law.     Bv 
so  appearing  and  pleading,  the  defendants  waived  nothing. 
If  they  had  failed  to  appear,  a  judgment  by  default  could 
not  have  bene  lawfully  entered  against  them.     It  seems  to 
us  that  it  is  immaterial  whether  the  first  notice  was  void  or 
merely  defective,  for  it  is  certain  that  no  valid  judgm^it 
could  have  been  rendered  in  the  so-called  action,  and  there- 
fore no  such  action  was  commenced  as  is  contemplated  by  stat- 
ute.''    No  appearance  for  any  purpose  was  entered  by  the 
defendant  in  the  case  of  Boah  v.  Shules,  29  Iowa,  507.    And 
the  case  of  May  field  v,  Bennett,  48  Iowa,  194,  is  not  in 
point.    Of  the  other  cases  cited  by  counsel  it  is  suflScient  to 
say  that  Harkness  v.  Hyde,  98  U.  S.  476,  seems  to  announce 
general  rules  to  which  we  can  readily  lend  our  assent     It 
does  not  appear  to  us  to  be  in  point,  however,  for  the  reason 
that  no  question  of  statutory  construction  was  involved.    The 
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cases  cited  from  the  federal  nisi  'prius  court  are  not  binding 
on  us,  and,  while  they  seem  to  support  appellant's  contention, 
the  distinction  we  have  pointed  out  does  not  seem  to  have 
been  observed  by  the  learned  judges  who  announced  the 
opinion.  Had  appellant  appeared,  and  called  the  court's 
attention  to  the  fact  that  its  original  judgment  was  entered 
without  authority,  as  was  done  in  the  case  reported  in  29 
Iowa,  507,  it  may  be  that  this  would  not  be  held  to  be  a 
waiver,  or  such  an  appearance  as  obviated  the  necessity  of 
further  notice.  But  that  point  we  need  not  decide,  for  the 
reason  that  appellant's  appearance  was  to  set  aside  the 
default  because  of  a  misunderstanding  between  counsel. 
Nothing  was  then  said  about  the  court  being  without  juris- 
diction to  render  any  judgment.  That  claim  was  first  made 
in  answer,  and  it  seems  to  us  that  appellant's  appearance 
under  such  circumstances  should  be  held  suflScient  to  obviate 
the  necessity  of  further  notice.  It  has  frequently  been  held 
that  by  general  appearance  to  an  action  a  party  waives  objec- 
tions to  the  jurisdiction  of  the  person,  and  that  one  cannot 
secure  the  favorable  action  of  a  court,  and  then  insist  that 
that  court  had  no  jurisdiction  over  him.  This  is  manifestly 
a  just  rule,  and  it  has  been  applied  in  a  great  number  of 
cases.  See  Polk  County  v.  Hierh,  37  Iowa,  362;  Jack  v. 
Railroad,  49  Iowa,  627 ;  Johnson  v.  Tostevin,  supra;  Rahn 
V.  Greer,  37  Iowa,  630 ;  WUsey  v,  Maynard,  21  Iowa,  107 ; 
Baker  v.  Kerr,  13  Iowa,  384;  Stockdale  v.  Buckingham,  11 
Iowa,  45 ;  Winchester  v.  Cox,  3  G.  Greene,  575 ;  Brown  v. 
Webber,  6  Cush.  503 ;  Shaffer  v.  Trimble,  2  G.  Greene,  464. 
That  the  district  court  had  jurisdiction  of  the  subject-mat- 
ter— the  right  which  plaintiflF  had  to  damages  growing  out 
of  the  alleged  libel — is  too  plain  for  serious  dispute,  and 
that  it  could  acquire  jurisdiction  of  the  person  by  voluntary 
appearance,  or  by  proper  service  of  notice  in  this  state,  under 
the  provisions  of  the  statute  before  quoted,  is  equally  plain. 
'Now,  the  Code  of  1873  provided  that  appearance,  although 
specially  made,  is  sufficient  to  give  jurisdiction.     Section 
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2626.  Appellant  cites  thdt  section  of  the  statute  permitting 
a  plea  in  abatement  either  in  answer  or  reply  with  one  in  bar 
(section  2732,  Code  1873),  and  contends  that  this  authorizes 
such  a  pleading  as  it  filed  in  this  case.  The  argument  is 
that,  as  a  plea  in  abatement  may  be  joined  with  one  in  bar^ 
therefore  any  plea  in  abatement  is  good.     There  is 

3  nothing  in  this  position.     Of  course,  the  two  pleas 
may  be  joined,  but  this  statute  does  not  undertake  to 

specify  what  shall  be  considered  a  good  plea  in  abatement 
That  question  must  be  determined  independent  of  this  stat- 
ute. When  it  is  decided  that  a  certain  plea  in  abatement  is 
good,  it  then  follows  that  such  plea  may  be  joined  with  one 
in  bar.  This  is  all  there  is  in  that  statute.  We  are  of  opin- 
ion that  the  court  acquired  jurisdiction  of  the  person  of 
appellant,  and  that  the  motion  was  properly  sustained. 

II.     During  the  course  of  the  trial,   appellant  made 
application  for  a  continuance.     The  application  was  over- 
ruled, and  error  is  assigned  on  the  ruling.     One  Bennett 
was  the  reporter  who  wrote  the  libel  complained  of. 

4  He  was  present,  at  defendant's  request,  when  the 
cause  came  on  for  trial,  and  remained  in  the  court 

room  for  more  than  a  day.  One  of  appellant's  counsel  heard 
appellee's  attorney  say  that  Bennett  ought  to  be  arrested 
for  criminal  libel,  and  he  casually  repeated  the  remark  to 
Bennett,  whereupon  the  latter  became  frightened,  left  the 
room  in  which  he  and  counsel  were  then  talking,  and  almost 
immediately  left  the  city.  Some  time  afterwards  it  was  dis- 
covered that  he  was  in  Albert  Lea,  Minn.  He  refused  to 
return  from  this  latter  place  unless  assured  that  no  effort 
would  be  made  to  indict  him.  Thereupon  appellant  filed  a 
motion  for  a  continuance,  based  upon  the  absence  of  this 
witness.  Appellee  objected  to  the  motion  on  the  grounds 
that  it  came  too  late,  that  appellant  was  negligent  in  not 
having  the  witness  subpoenaed,  that  the  application  did  not 
state  any  facts  material  to  the  controversy,  that  appellant 
by  his  coimsel  caused  the  departure  of  the  witness,  and  that 
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all  of  the  facts  which  it  was  claimed  the  witness  would  tes- 
tify to  could  be  proven  by  other  witnesses.    The  objections  to 
the  motions  were  sustained,  and  we  think  the  ruling  was  cor- 
rect.   Bennett  was  not  a  party  to  the  suit,  and  was  not  com- 
pelled to  be  in  attendance.     He  was  not  subpoenaed,  and, 
although  appellant's  counsel  were  informed  that  he  (witness) 
intended  to  leave  the  city,  no  efforts  were  made  to  detain 
him.     When  the  witness  arrived  at  Albert  Lea,^  he  tele- 
graphed back  to  Des  Moines  if  everything  was  all  right 
Again,  there  is  no  showing  that  the  witness'  evidence  could 
be  obtained  at  any  time.    Appellee  was  in  no  way  responsible 
for  the  witness'  flight.    That  was  due  to  the  remark  made  by 
appellant's  counsel.    In  view  of  the  whole  record,  and  bear- 
ing in  mind  that  such  an  application  is  addressed  peculiarly 
to  the  sound  legal  discretion  of  the  trial  judge,  we  are  con* 
strained  to  hold  there  was  no  error  in  denying  the  motion. 

III.  Although  there  was  no  plea  of  justification,  appel- 
lee was  permitted  to  prove,  over  appellant's  objections,  that 
the  statements  made  in  the  alleged  libel  were  untrue.    This 

ruling  forms  the  basis  for  the  third  and  last  assign- 
5  ment  of  error.     Now,  while,  as  we  have  said,  there 

was  no  plea  of  justification,  yet  the  defendant  denied 
each  and  every  allegation  in  the  petition  except  the  one 
charging  the  publication  of  the  article.  This  it  admitted. 
It  may  be  that  appellee  was  not  compelled  to  negative  the 
truth  of  the  statements  contained  in  the  article  in  order  to 
make  out  his  case.  But,  if  he  did  so,  certainly  no  prejudice 
resulted,  for  he  was  simply  proving  that  which  the  law  sup- 
plied by  way  of  presimiption.  No  prejudicial  error  appears, 
and  the  judgment  is  aj'fibmed. 
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agent  of  a  company  to  sell  its  machines  and  supplies.  The  maker 
testified  that  the  company  was  a  myth,  and  that  he  'supposed  he 
was  signing  his  name  merely  to  enable  the  agent  of  the  com- 

3  pany  to  find  him  again  should  he  desire  to  secure  him  as  an 
agent.  The  maker  was  never  appointed  an  agent.  Hdd^  that 
defendant  may  testify  whether  he  "ever  got  any  machinery," 
though  it  is  not  claimed  the  notes  were  given  for  machinery, 
since  his  negative  answer  tended  to  show  he  had  never  acted  as 
agent,  and  defendant  claimed  that  he  received  no  consideration 
whatever  for  the  note. 

Evidence  of  bad  faith.  Evidence  of  a  newspaper  article  and  cur- 
rent reports  of  a  general  character  circulating  in  the  community 
in  which  the  holder  of  a  promissory  note  lived,  to  the  effect  that 
the  payee  was  a  fictitious  concern  and  that  notes  taken  in  its 
favor  were  without  consideration,  is  admissible  upon  the  question 

4  as  to  whether  he  was  a  bona  fide  holder  of  the  note  sued  upon, 
where  he  was  a  subscriber  for  the  paper  in  which  the  articles  ap- 
peared, and  the  reports  were  current  prior  to  the  time  when  he 
became  the  owner  of  the  note  in  suit. 

Challenge  to  Juror:    Error  in  overruling  a  challenge  to  a  juror  is  not 

1  prejudicial,  where  the  peremptory  challenges  of  the  party  are  not 
exhausted. 

Same.    A  challenge  to  a  juror  who  was  examined  as  to  his  feeling  or 

2  bias  in  the  words,  "The  plaintiff  challenges  the  juror  for  cause," 
is  too  indefinite,  in  not  stating  the  grounds. 

Costs:  AMENDED  ABSTRACT.  Costs  of  an  amended  abstract  and  a 
supplement  thereto,  filed  by  a  successful  appellee,  will  not  be  taxed 
to  him,  although  the  denial  of  appellant's  abstract  was  not  suffi- 

5  ciently  specific  to  require  the  filing  of  a  transcript  by  him,  and  the 
supplement  was  filed  after  appellant's  argument,  where  the  mat- 
ter contained  is  fairly  material. 

Appeal  from  Kossuth  District  Court. — Hon,  Lot  Thomas, 

Judge. 

Saturday,  January  28,  1899. 

Action  upon  a  promissory  note.  Trial  to  jury,  verdict 
and  judgment  for  defendant,  and  plaintiff  appeals. — 
Affirmed. 

E.  C.  Raymond  and  B,  E.  Kelly  for  appellant. 

W.  L.  Joslyn  and  Sullivan  &  McMahon  for  appellee. 
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Waterman^,  J. — PlaintiflF  seeks  to  recover  on  a  promis- 
sory note  executed  by  defendant  The  defenses  set  tip  are 
(1)  a  general  denial;  (2)  want  of  consideration,  and  that 
plaintiff,  who  is  an  indorsee  is  not  a  bona  fide  holder;  and 
(3)  that  the  execution  of  the  note  was  procured  by  fraud. 
The  note  was  payable  to  the  Farmers'  Supply  Company, 
and  was  procured  from  defendant  by  one  J.  L.  Sutton,  who 
claimed  to  be  an  agent  of  the  company.  Plaintiff  claims  the 
fact  to  be  that  the  note  in  suit,  together  with  another  for  an 
equal  amount  ($125),  was  given  in  consideration  of  the 
appointment  of  defendant  as  an  agent  of  said  company,  with 
the  right  to  sell  its  machinery  and  supplies  within  certain 
territory.  Defendant,  on  the  other  hand,  contends  that  the 
Farmers'  Supply dCompany  is  a  mythical  concern;  that  he 
is  an  ignorant  man,  unable  to  read  or  write ;  that  he  did  not 
know  he  was  signing  a  note  when  he  affixed  his  signature  to 
this  instrument ;  that  he  wrote  his  name  at  Sutton's  request, 
merely  to  aid  the  latter  in  finding  him  again,  should  he 
-desire  to  secure  him  as  an  agent.  Upon  these  issues  the  case 
was  tried. 

I.  The  first  ground  of  complaint  is  that  the  court  over- 
ruled defendant's  challenge  to  one  Johnson,  who  was  called 
as  a  juror.  It  is  said  in  the  original  abstract  that,  when  this 
challenge  was  interposed,  plaintiff's  peremptory  chal- 

1  lenges  had  been  exhausted.     In  an  amended  abstract 
appellee  denies  that  the  record  shows  this  fact.     If 

there  was  no  showing  in  the  record  that  the  juror  could  not 
have  been  dismissed  peremptorily,  the  error,  if  any,  in  over- 
ruling the  challenge  for  cause,  was  without  prejudice.  Barnes 
V.  Town  of  Newton,  46  Iowa,  567 ;  State  v,  Oeorge,  62  Iowa, 
682 ;  State  v.  Brownlee,  84  Iowa,  473.  If  there  is  any  ques- 
tion as  to  the  record  on  this  matter,  and  there  may,  per- 
haps be,  this  ruling  of  the  court  is  sustainable  upon 

2  another  ground.     The  juror  was  examined  as  to  his 
feeling  or  bias  in  the  case.     The  challenge  was  in 

these  words :    "The  plaintiff  challenges  the  juror  for  causa'^ 


420  Haggard  v.  Petterson.  fl07  Iowa 


The  challenge  was  too  indefinite,  in  not  stating  the  grounds- 
Davis  V.  Insurance  Co,,  96  Iowa,  70 ;  Bonney  v.  Cocke,  61 
Iowa,  303. 

II.  Next,  it  is  said  there  was  error  in  permitting: 
defendant  to  answer,  over  plaintiff's  objection,  this  question  r 
"Did  you  ever  get  any  machinery  ?"     The  argument  is  that 

no  claim   is  made  that  the  notes  were  given  for 

3  machinery;    that   they  were  given   to   purchase  an 
agency.     Be  this  as  it  may,  defendant's  claim  was- 

that  he  never  received  any  consideration  whatever,  and  it 
certainly  could  not  have  prejudiced  plaintiff  for  him  to- 
specify  machinery  as  something  he  did  not  get.  The  supply 
company  pretended  to  deal  in  machinery.  The  agency  wafr 
a  mere  right  to  buy  of  it  for  sale  to  others,  or  to  have  orders 
in  favor  of  others  accepted  and  filled  by  it.  The  negative 
answer  given  to  this  question  by  defendant  tended  to  show 
that  he  had  never  acted  as  agent.  In  either  view,  we  think 
plaintiff  was  not  improperly  harmed  by  this  ruling. 

III.  Over  plaintiff's  objection,  the  trial  court  per- 
mitted defendant  to  introduce  in  evidence  articles  published 
in  the  newspapers  of  Algona,  where  plaintiff  lived  and  did 

business,  and  also  current  reports,  of  a  general  char- 

4  acter,  which  circulated  in  that  community.  The  tenor 
of  these  publications  and  reports  was  to  the  effect 

that  the  Farmers'  Supply  Company  was  a  fictitious  concern,, 
and  that  the  notes  taken  in  its  favor  were  without  considera- 
tion. We  may  add  that  plaintiff  was  shown  to  have  been  a 
subscriber  for  the  papers  in  which  these  articles  appeared,, 
and  that  these  publications  were  made,  and  the  reports 
spoken  of  were  current,  prior  to  the  time  when  plaintiff 
became  the  owner  of  the  note  in  suit.  It  is  thought  this  evi- 
dence was  inadmissible.  Testimony  identical  in  character 
with  this  was  held  proper  in  Merrill  v.  Hole,  85  Iowa,  68,. 
where  the  issue  was,  as  here,  whether  plaintiff  was  a  good- 
faith  holder  of  a  note  sued  upon.  It  is  thought  by  appellant 
that  the  facts  published  and  reported  were  not  sufficient,  if 
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-considered,  to  put  plaintiff  on  inquiry.  We  need  only  say, 
without  taking  time  or  space  to  set  this  evidence  out,  that 
we  are  of  a  different  opinion.  True  it  is  that  it  is  not  enougli^ 
to  prove  that  plaintiff  might  have  known  the  infirmity  of  the 
paper,  if  he  had  exercised  ordinary  diligence  in  seeking 
information.  In  order  to  destroy  his  standing  as  a  bona  fide 
holder,  it  must  be  shown  that  he  did  in  fact  know  its  char- 
acter, or  willfully  refrained  from  learning  when  opportunity 
offered.  Lehman  v.  Press,  106  Iowa,  389,  and  cases  cited. 
But  knowledge  may  be  established  by  circumstantial  evi- 
•dence,  and  such  was  the  character  of  that  we  are  considering. 
Murray  v.  Walker,  83  Iowa,  202.  Some  other  rulings  on 
evidence  are  complained  of,  but,  we  think,  without  just 
•ground. 

IV.  Each  of  the  instructions  given  by  the  court  is 
challenged.  We  have  read  the  charge  carefully  through,  and 
our  conclusion  is  that  it  fairly  states  the  law  applicable  to 
the  case. 

V.  Finally,  it  is  said  the  evidence  does  not  sustain  the 
verdict  We  think  it  does.  If  the  jury  believed  the  testi- 
mony offered  in  defendant's  behalf,  it  could  not  have  found 
otherwise  than  it  did.  We  discern  no  ground  for  the  claim 
that  the  verdict  is  the  result  of  passion  and  prejudice. 

Appellee  filed  an  amended  abstract  of  three  pages,  and 
a  supplement  thereto  of  two  pages  more,  and  it  is  asked  that 
the  costs  thereof  be  taxed  to  him.     While  the  denial  of  appel- 
lant's abstract  is  not  sufficiently  specific  to  require 
5  the  filing  of  a  transcript  by  him,  this  does  not  make 

the  amended  abstract  superfluous.  The  matter  con- 
tained therein  is  fairly  material.  That  the  supplement  was 
filed  after  appellant's  argument  was  made  affords  no  ground 
for  this  motion.     The  motion  will  be  overruled,     affirmed. 
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Iowa  Lumber  Company,  Appellant,  v.  George  Best  et  aL 

Appeal:  undenibd  abstract.  A  statement  in  the  testimony  of  a> 
defendant  that  he  was  not  served  with  notice  of  suit,  wiil  not 
overcome  an  undenied  statement  to  the  contrary  in  the  abstract 
of  record. 

Appeal  from  Johnson  District  Court. — Hon.  M.  J.  Wadb^. 

Judge. 

Monday,  January  30,  1899. 

The  defendant  Best  entered  into  a  written  contract  to 
construct  for  defendant  Dooley  a  building  on  a  certain  lot  in 
Iowa  City.  The  contract  was  made  July  5,  1894,  and 
August  9,  1894,  the  parties  made  another  written  contract, 
for  extra  work  on  the  same  building.  Best  purchased  of  the 
plaintiff  company  materials  used  in  the  construction  of  tho 
building  to  the  value  of  five  hundred  and  thirty-two  dollars 
and  eighty-five  cents,  the  last  item  of  which  was  furnished 
October  16,  1894.  On  the  seventh  day  of  January,  1895, 
plaintiff  filed  an  affidavit  claiming  a  mechanic's  lien,  and 
later  served  notice  of  the  filing  of  the  same.  This  action  is 
to  establish  and  enforce  a  mechanic's  lien-  for  the  value  of 
the  material  furnished,  and  the  petition  shows  that  at  the 
time  of  the  service  of  notice  of  filing  the  affidavit  there  was 
due  Best  from  Dooley  the  sum  of  nine  hundred  and  eighty- 
one  dollars  and  thirteen  cents.  The  answer  of  Dooley  denies 
any  indebtedness  to  Best,  and  shows  that,  according  to  tho 
terms  of  the  contract,  as  the  work  progressed,  and  as 
demanded  by  Best,  ho  paid  to  him  the  sum  of  three  thousand 
six  hundred  and  seventy  dollars,  and  that  he  paid  to  others,, 
at  the  request  of  Best,  and  for  the  completion  of  the  build- 
ing, in  certain  particulars  in  which  Best  n^lected  to  do  so^ 
a  sum  which,  with  five  hundred  dollars  as  damages  sustained 
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by  reason  of  a  refusal  by  Best  to  erect  a  wall,  amounts  to  a 
total  of  credits  and  damages  of  one  thousand  three  hundred 
and  thirteen  dollars  and  fifteen  cents,  besides  the  sum  of 
three  thousand  six  hundred  and  seventy  dollars  paid  to  Best, 
because  of  which  there  is  nothing  due  Best  The  district 
court  gave  plaintiff  a  judgment  against  the  property  for 
forty-six  dollars  and  sixty-eight  cents,  and  the  plaintiff 
appealed. — Modified  and  affirmed. 

Remleyj  Ney  &  Remley  for  appellant. 
Ranch  &  Bradley  for  appellees. 

Granger,  J. — Some  legal  questions  are  discussed  that 
we  do  not  find  it  necessary  to  consider.  The  notice  of  the 
filing  of  the  statement  for  the  lien  was  served  January  21, 
1895,  and  there  is  no  dispute  but  that  the  lien  should  attach 
for  any  amount  due  from  Dooley  to  Best  at  that  time.  The 
district  court  must  have  found  the  amount  then  due  to  be 
forty-six  dollars  and  sixty-eight  cents,  the  amount  of  the 
judgment  entered.  The  accounting  is  complicated,  and  in 
some  respects  diflBcult,  but  we  are  well  satisfied  that  the  judg- 
ment is  for  too  small  an  amount  Some  of  the  items  should 
never  have  been  made  a  charge  against  Best,  and  the  account- 
ing is  in  other  respects  erroneous.  After  allowing  in  Doo- 
ley's  favor  every  item  about  which  there  is  room  for  serious 
doubt,  there  is  due  Best  over  seven  hundred  dollars.  It  is 
not  important  to  determine  the  precise  amount.  It  is  surely 
in  excess  of  plaintiff's  claim. 

It  is  thought  by  appellee  that  that  action  cannot  be 
maintained,  because  plaintiff's  claim  against  Best  is  an  open, 
imliquidated,  unsettled  account,  so  as  to  come  within  the 
rule  of  Vreeland  v,  Ellsworth,  71  Iowa,  347.  The  record 
does  not  support  the  claim.  It  is  said  that,  while  Best  is 
named  as  a  party  in  the  pleadings,  he'was  not  served  with 
notice.     The  abstract  contains  the  statement  that  on  May 
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23,  1896,  a  default  against  George  Best  having  been  previ- 
ously entered,  judgment  was  entered  in  favor  of  plaintiff 
against  George  Best  for  the  sum  of  five  hundred  and  seventy- 
one  dollars  and  twenty  cents.  The  abstract  is  not  questioned 
by  a  denial,  and  the  record  is  conclusive  of  the  fact  It  is 
true  that  in  the  testimony  of  Best  he  says  that  he  was  not 
served  with  notice  in  this  case.  Such  a  statement  will  not 
overcome  a  statement  in  the  abstract  admitted  because  not 
denied.  There  should  be  a  judgment  for  plaintiff  for  the 
amount  of  its  claim,     modified  and  affirmed. 


T.  F.  Bevington,  Appellant,  v.  Woodbury  County. 

County  AUomey:  duties.  Compensation  for  trial  in  another  county. 
Under  Acts  Twenty-first  General  Assembly,  chapter  78,  section  2, 
providing  that  **a  county  attorney  shall  appear  for  the  state  and 
county  in  all  cases  and  proceedings  in  all  courts  of  his  county,  to 
which  the  state  or  county  is  a  party,  and  in  the  Supreme  Court  in 
1  all  cases  in  which  the  county  is  a  party,"  and  that,  "in  every  crim- 
inal case  appealed  from  his  county  to  the  Supreme  Court  he  shall 
*  *  *  prepare  and  deliver  to  the  attorney  general  a  properly 
prepared  abstract  of  the  case,'*  the  county  attorney  cannot  be  re- 
quired to  perform  any  duties  in  his  official  capacity  not  enjoined 
.  on  him  by  law. 

Same.  'J  he  duty  of  the  county  attorney  with  relation  to  criminal 
cases  brought  in  his  county,  on  the  removal  thereof  by  change 
of  venue,  passes  to  the  county  attorney  of  the  county  to  which 
they  are  taken,  under  Code,  1878,  section  43^0,  which  provides 

1  that  "the  court  to  which  such  change  of  venue  is  granted  must 
take  cognizance  of  the  cause,  and  proceed  therein  ♦  *  *  as 
if  the  indictment  had  been  found  by  the  grand  jury  impaneled  in 
such  court. 

Same.  Acts  Twenty-first  General  Assembly,  chapter  73,  section  11, 
fixing  the  compensation  of  the  county  attorney;  and  section  6, 
prohibiting  such  officer  from  receiving  any  fee  or  reward  from  or 

2  on  behalf  of  any  prosecutor  or  other  individuals  for  services  in 
any  prosecution  or  business  to  which  it  has  been  his  official  duty 
to  attend,  interposes  no  obstacle  to  the  employment  of  the 
county  attorney  by  the  board  of  supervisors  of  the  county  in 
which  certain  criminal  procBedings  had  been  brought,  to  attend 
to  the  prosecut  on  of  such  causes  in  another  countv  to  which 
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they  had  been  taken  on  a  change  of  venue,  where  such  board  had 
power  to  contract  with  any  attorney  for  such  services. 

Same.  Under  Acts  Twenty-first  General  Assembly,  chapter  73,  sec- 
tion 4,  authorizing  the  county  attorney,  with  the  approval  of  the 

8  court,  to  procure  such  assistance  in  the  trial  of  a  felony  as  he 
shall  deem  necessary,  at  the  expense  of  the  county,  and  providing 
that  nothing  therein  contained  "shall  be  construed  to  prevent  the 

5    board  of  supervisors  from  employing  an  attorney  to  assist  the 
county  attorney  in  any  case  or  proceeding  in  which  the  state  or 
county  is  interested,"  such  board  had  power  to  employ  assistance 
for  the  prosecution  of  criminal  cases  in  another  county  to  which 
they  were  taken  on  a  change  of  venue. 

Same.  The  county  in  which  certain  criminal  prosecutions  originated, 
which  were  taken  to  another  county  on  a  change  of  venue, 
8  being  liable  for  the  costs  if  the  prosecution  failed  or  defendants 
were  unable  to  pay  them,  was  'Mnterestad''  in  such  proceeding 
within  the  meaning  of  the  provision  of  Acts  Twenty-first  General 
Assembly,  chapter  73,  section  4,  authorizing  the  board  of  super- 

5  visors  to  employ  assistance  for  the  county  attorney  "in  any  cause 
or  proceeding  in  which  the  state  or  county  is  interested.*' 

Same.  The  phrase  "to  assist  the  county  attorney,"  in  the  statute 
authorizing  t!i3  board  of  supervisors  to  employ  an  attorney  for 
such  purposes  (Twenty-first  General  Assembly,  chapter  78,  section 

6  4),  is  descriptive  only,  and  not  restrictive;  and  the  board  may  em- 
ploy such  counsel  without  application  therefor  on  the  part  of  the 
county  attorney. 

Same.    The  county  from  which  a  change  of  venue  is  had  in  a  crim- 
inal case  and  which  employs  an  attorney  to  assist  the  attorney  of 
4    the  county  to  which  the  venue  is  changed,  is  the  proper  defend- 
ant in  an  action  by  the  appointee  to  recover  for  his  services, 

7  since  the  other  county's  primary  liability  under  the  statute  is  only 
for  the  costs,  which  it  had  a  legal  right  to  make,  and  it  is  not 
bound  by  such  contract. 

Appeal    from    Woodbury    District    Court, — Hon.    J.    F. 

Oliver,  Judge. 

Monday,  January  30,  1899. 

Action  to  recover  for  legal  services.  There  was  a 
demurrer  to  the  petition,  which  was  sustained.  Plaintiff 
electing  to  stand  on  his  petition,  judgment  was  rendered 
against  him  for  costs,  and  this  appeal  is  taken  therefrom. — 
Beversed, 
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\Yright,  Call  &  Hubbard  and  Oeorge  W,  Argo  for  appel- 
lant 

Hallam  &  Stevenson  for  appellee. 

Waterman,  J. — The  petition  alleges,  in  substance,  that, 
during  the  year  1893,  plaintiff  was  the  county  attorney  of 
Woodbury  county ;  that,  at  the  January  term  of  that  year,  a 
number  of  indictments  were  returned  by  the  grand  jury  of 
that  county  against  one  Atlee  Hart  and  one  J.  L.  Lewis; 
that  thereafter,  on  the  application  of  defendants,  said  cases 
were  sent  for  trial  on  change  of  venue  to  Plymouth  county ; 
that  after  the  change  of  venue,  at  thje  instance  and  request 
of  the  board  of  supervisors  of  defendant  county,  plaintiff 
prepared  two  of  the  cases  for  trial,  and  tried  the  same,  as 
attorney,  in  Plymouth  county,  with  the  oral  understanditig 
and  agreement  with  said  board  that  the  work  so  done  was 
not  covered  by  plaintiff's  salary  as  coimty  attorney.  It  is 
further  alleged  that  the  defendants  in  the  case  so  tried  were 
convicted,  and  that  they  appealed  to  this  court;  that  after 
the  notices  of  appeal  were  served,  but  before  the  cases  were 
prepared  on  behalf  of  the  state,  on  appeal,  plaintiff  ceased  to 
be  county  attorney ;  that,  at  the  further  instance  and  request 
of  the  board  of  supervisors  of  defendant  county,  plaintiff 
prepared  the  cases  for  submission  to  this  court  A  ratifica- 
tion of  plaintiff's  employment  is  also  pleaded.  The  general 
ground  of  the  demurrer  filed  by  defendant  is  that  the  facts 
stated  do  not  entitle  plaintiff  to  the  relief  demanded.  The 
specific  reasons  assigned  are  numerous.  The  parties  imite  in 
presenting  the  issues  in  the  form  of  three  propositions,  as 
follows:  ''First,  the  power  of  boards  of  supervisors  to 
employ  an  attorney  to  prosecute  or  defend  cases  in  which 
the  state  or  county  is  interested ;  second,  the  power  of  boards 
of  supervisors  to  contract  with  the  county  attorney  to  per- 
form services  outside  and  independent  of  those  covered  by 
the  salary  of  such  county  attorney;  third,  as  closely  con- 
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nected  with  the  two  first  propositions,  in  case  of  a  change 
of  venue  from  one  county  to  another,  which  county  is  charge- 
able with  the  expense  of  the  prosecution, — the  county  where 
the  action  arose,  or  the  county  to  which  the  change  of  venue 
was  taken,  and  what  expenses  are  covered  by  our  statute?" 
We  will  address  ourselves  to  the  matter  in  the  form  pre- 
sented and  discussed  by  coimsel,  though,  to  avoid  repetition, 
we  shall  consider  the  questions  together. 

I.  The  solution  of  this  controversy  necessitates  the 
construction  of  a  number  of  statutes.  The  various  provisions 
will  be  set  out  from  time  to  time  in  the  course  of  what  we 

have  to  say,  as  the  different  questions  arise.  Section 
1  1,  chapter  73,  Acts  Twenty-first  General  Assembly, 

provides  for  the  election  in  each  county  of  a  county 
attorney.  Section  2  relates  to  his  duties,  and  in  its  material 
parts  is  as  follows :  "The  county  attorney  shall  appear  for 
the  state  and  county  in  all  cases  and  proceedings,  in  the 
courts  of  his  county,  to  whi<5h  the  state  or  county  is  a  party, 
and  in  the  supreme  court  in  all  eases  in  which  the  coimty  is 
a  party.  *  *  *  In  every  criminal  case  appealed  from 
his  coimty  to  the  supreme  court,  he  shall,  at  least  thirty  days 
prior  to  the  term  at  which  the  case  is  to  be  heard,  prepare 
and  deliver  to  the  attorney  general  a  properly  prepared 
abstract  of  the  case."  We  take  it  as  beyond  controversy  that 
the  county  attorney  cannot  be  called  upon  to  perform  any 
duty  in  his  official  capacity  save  such  as  may  be  enjoined 
upon  him  by  law.  It  will  be  observed  that,  as  to  state  cases, 
he  is  required  to  appear  only  in  such  as  are  pending  "in  the 
courts  of  his  county."  This  includes,  not  only  cases  orig- 
inally brought  in  those  courts,  but  such  as  come  on  change 
of  venue  from  other  counties.  Section  4380,  Code  1873, 
provides,  with  relation  to  change  of  venue,  that  "the  court 
to  which  such  change  of  venue  is  granted  must  take  cogni- 
zance of  the  cause,  and  proceed  therein  *  *  *  as  if  the 
indictment  had  been  found  by  the  grand  jury  impaneled  in 
such  court."     Therefore,  when  the  change  of  venue  was 
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granted  in  the  cases  out  of  which  this  controversy  arose^  the 
duty  of  the  county  attorney  of  Woodbury  county  with  rela- 
tion to  them  passed  to  the  county  attorney  of  Plymouth 
county.  Section  2  of  the  act  relating  to  county  attorneys, 
to  which  we  have  already  referred,  fixes  the  compensation  of 
such  officers;  and  section  6  thereof  prohibits  them  from 
receiving  "any  fee  or  reward  from  or  on  behalf  of  any  prose- 
cutor or  other  individual  for  services  in  any  prosecution  or 
business  to  which  it  shall  be  his  official  duty  to  attend,"  ete^ 
So  far  as  the  services  performed  in  the  Plymouth  district 
court  are  concerned,  there  is  no  reason  why  the  board  of 
supervisors  of  defendant  coimty  could  not  lawfully  employ 
the  plaintiff  if  the  subject-matter  was  within  its  jurisdiction ; 
in  other  words,  plaintiff  was  a  person  with  whom  the  board 
might  lawfully  contract  for  such  service,  if  it  had  a  right  to 
contract  at  all  for  the  same. 

II.     This  brings  us  to  the  next  disputed  question,  viz.: 
Had  the  board  of  supervisors  of  Woodbury  county   any 
power  to  employ  an  attorney  to  assist  in  the  trial  of  these 
cases    in    Plymouth    county.      Irrespective   of    any 
2  express  statute  giving  authority,  the  board  of  super- 

visors, under  the  general  power  to  manage  the  affairs  of  the 
county,  would,  perhaps,  have  the  right  to  employ  counsel  to 
act  on  behalf  of  the  county.  Taylor  County  ik  Standley,  79 
Iowa,  666.  We  might  proceed  upon  this  theory  to  show  that 
Woodbury  county  was  interested  in  these  actions  (a  subject 
hereafter  touched  upon),  and  that  this  general  right  has  not 
been  taken  away.  But  we  prefer  to  base  our  holding  upon 
the  express  wording  of  the  statute.  Section  4  of  the  county 
attorney's  act  provides  that,  "with  the  approval  of  the  district 
court,  he  [the  county  attorney]  may  procure  such  assistance 
in  the  trial  of  a  person  charged  with  the  crime  of  felony  as 
he  shall  deem  necessary,  and  such  assistant  *  *  *  shall 
be  allowed  a  reasonable  compensation  therefor.  *  *  ♦ 
But  nothing  in  this  section  shall  be  construed  to  prevent  the 
board  of  supervisors  from  employing  an  attorney  to  assist 
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the  county  attorney  in  any  case  or  proceeding  in  which  the 
state  or  county  is  interested."  It  was  the  trial  judge  in 
Plymouth  county  upon  whom  this  section  conferred  author- 
ity to  approve  of  the  employment  of  an  assistant  by  the 
coimty  attorney,  and  it  is  with  relation  to  this  fact  that  we 
must  construe  the  last  clause  of  the  section.  The  district 
judge  of  Plymouth  county  could  so  act  in  cases  of  feloniea 
only,  but  the  power  is  given  the  county  to  contract  in  other 
cases  also.  The  connection  in  which  the  clauses  quoted 
appear  makes  it  manifest  that  the  latter  refers  to  the  partic- 
ular instances  mentioned  in  the  first,  and  includes  something 
more  besides.    It  comprehended  civil  cases  as  well  as 

3  criminal.    That  the  state  was  interested  in  these  cases, 
within  the  meaning  of  this  section,   admits  of  no 

doubt;  that  Plymouth  county  was  not,  except  in  common 
with  all  other  counties,  as  a  sub-division  of  the  state,  it 
equally  clear.  All  of  the  expenses  of  the  trial  were  charge- 
able to,  and  had  to  be  paid^  by,  Woodbury  county.  Code 
1873,  section  4381. 

What  county  is  it,  then,  that  may  employ  counsel  to 

assist  the  county  attorney?     If  it  is  Plymouth  county,  as 

appellee  contends,  then  the  board  of  that  county  is  authorized 

by  contract  to  bind  Woodbury  county.     This  would 

4  be  contrary  to  the  whole  policy  of  our  law.     On  the 
other  hand,  if  these  cases  had  remained  for  trial  in 

Woodbury  county,  the  board  of  supervisors  there  could  cer- 
tainly have  employed  a  person  to  assist  the  county  aittorney. 
Where  is  there  any  provision  of  law  that  says  this  right  is 
lost  by  a  change  of  venue  being  taken?  After  the  indict- 
ments were  found,  and  while  the  cases  were  still  pending  in 
Woodbury  county,  if  the  board  had  employed  assistance  for 
the  prosecution,  would  it  not  have  been  bound  by  such  con- 
tract after  the  change  of  place  of  trial  was  made?  There 
seems  but  one  answer  to  this  question ;  and  it  follows  that 
the  county  in  which  this  right  is  once  vested  retains  it,  for 
there  is  no  statute  taking  it  away.  If  Woodbury  county  had 
not  exercised  this  right,  and  the  coimty  attorney  of  Ply- 
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mouth  county  had  felt  the  need  of  assistance,  he  could  pro- 
cure it  only  through  the  order  of  the  trial  judge. 

III.  Furthermore,  we  think  that,  as  Woodbury  county 
had  all  of  the  costs  to  pay  in  case  the  prosecution  failed  or  in 
event  of  the  inability  of  defendants  to  pay  the  same,  it  was 

interested,  within' the  meaning  of  the  section  so  ire- 
6  quently  referred  to  above.    We  do  not  r^ard  the  case 

of  Modoc  Co.  V,  Spencer,  103  Cal.  498  (37  Pec  Rep- 
483),  cited  by  defendant,  in  opposition  to  this  view,  as  in 
point.  Under  the  statute  construed  in  that  case,  the  board 
could  employ  counsel  only  in  actions  "to  which  the  county 
is  a  party."  The  holding  was  that  the  fact  that  the  county 
was  interested  to  the  extent  of  the  costs  in  a  state  case  did 
not  warrant  it  in  procuring  assistance  for  the  regularly 
elected  prosecutor.  Indeed,  of  the  many  cases  cited,  none 
were  under  statutes  identical  with  ours.  We  are  content  to 
rest  our  holding  on  principle  alone. 

IV.  But  it  is  said  that  the  statute  gives  the  board 
authority  to  employ  outside  coimsel  "to  assist  the  coimty 
attorney"  alone;  that,  if  it  be  conceded  that  the  board  of 
Woodbury  county  might  legally  employ  an  attorney  to  assist 

the  county  attorney  of  that  county,  it  could  go  no 

6  further.     We  are  not  inclined  to  construe  the  words 
last  quoted  as  restrictive.     They  seem  rather  to  be 

descriptive  only.  Where  the  state  or  county  is  interested,  the 
board  may  employ  counsel  to  assist  the  coimty  attorney ;  i.  e. 
to  aid  in  caring  for  the  interests  so  at  stake.  It  is  not  neces- 
sary that  the  county  attorney  should  do  anything  in  the  mat- 
ter in  order  to  warrant  the  board  in  acting.  Taylor  County 
V,  Standley,  supra,  gives  some  support  to  this  last  statement. 

V.  Again,  it  is  said  by  defendant  that,  Plymouth 
county  being  primarily  liable  for  the  costs  of  thege  prosecu- 
tions, this  action  should  have  been  broughti  against  it    There 

is  nothing  in  this  point.    Plymouth  county^s  liability 

7  is  only  for  the  costs  which  it  had  a  legal  right  to 
make.     It  could  not  be  sued  on  a  contract  to  which 

it  was  not  a  party. 
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VI.  What  we  have  said  disposes  in  plaintiff's  favor 
also  of  that  branch  of  his  claim  which  is  for  services  ren- 
dered in  this  court,  in  these  cases,  under  a  contract  made 
after  his  term  of  office  as  coimty  attorney  had  expired.  The 
demurrer  should  have  been  overruled. — ^Reversed. 

Ladd,  J.,  took  no  part. 


MuRSULA   Prader   v.    Xational   Accident    Association 

et  al,.  Appellants. 

Venue  (action  on  bond).  A  decree  against  a  corporation  required 
the  officers  to  make  provision  for  payment,  and,  for  failure  to 

1  comply  therewith,  contempt  proceedings  were  instituted  against 
them,  which  the  Supreme  Court  stayed  on  their  giving  bond  to 
secure  the  performance  of  any  decree  rendered  in  the  cause  by 

2  the  Supreme  Court  on  appeal.    The  bond  did  not  specify  any 
4    place  of  performance.    Held,  that  by  the  contempt  proceedings 

the  officers  did  not  become  parties  to  the  decree,  so  as  to  author- 
ize a  suit  against  them  on  the  bond  in  the  county  in  which  the 
decree  was  rendered,  under  Code,  1S78,  section  2581,  authorizing  a 
suit  on  a  contract  to  be  performed  in  a  particular  place  to  be 
brought  in  a  county  where  performance  is  to  be  had. 

Same.    They  did  not  become  such  parties  by  giving  the  bond,  though 
8    it  provided  for  the  performance  of  the  decree  of  the  district  court. 

Same.  An  action  on  a  bond  to  secure  the  performance  of  a  decree 
which  merely  makes  the  signers  liable  for  damages  for  non- 
performance, and  does  not  require  them  to  perform  it,  is  a  per- 
sonal action  and  must  be  brought  in  the  county  where  defend- 
ants reside. 

Aelion:  venue.  The  venue  of  an  action  upon  a  bond  executed  by 
the  officers  of  an  accident  association  conditioned  upon  the  per- 

1  formance  by  the  association  of  the  requirements  of  a  contem- 
plated decree  of  the  Supreme  Court,  will  be  changed  to  the  county 
in  which  the  signers  of  the  bond  resided  when  the  action  was 

2  brought,  and  continued  to  reside  at  the  time  of  the  filing  of 
an  application  to  transfer  the  cause  to  that  county,  under  Code, 
1*>73,  section  2586,  providing  that  "except  where  otherwise  pro- 
vided personal  actions  must  be  brought  in  the  county  wherein 
some  of  the  defendants  actually  reside." 

Joinder  of  Caoses.  A  cause  of  action  on  a  bond  to  secure  the  per- 
formance of  a  decree,  the  bondsmen  not  being  liable  on  the 
decree,  and  the  judgment  debtor  not  liable  on  the  bond,  cannot 
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5  be  united  with  a  cause  of  action  on  the  decree,  under  Code,  1873, 
section  26^0,  authorizing  causes  of  action  against  the  same  parties 
and  in  the  same  right  to  be  joined. 

Appeal  from  Jones  District  Court. — Hon.  W.  G.  Thomp- 
son, Judge. 

Monday,  January  30,  1899. 

Action  at  law  to  recover  an  amount  alleged  to  be  due 
and  unpaid  on  a  certificate  of  life  insurance.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal.^ — Reversed, 

Ayres,  Woodin  &  Ayres  for  appellants. 
Jamison  &  Smyth  for  appellee. 

Robinson,  C.  J. — ^In  December,  1889,  the  defendant 
association  issyed  to  Christian  Prader  a  certificate  of  mem- 
bership, by  which  the  association  agreed  to  pay  to  the  widow 
and  child  of  said  Prader,  in  case  of  his  death,  the  sum  of 
five  thousand  dollars,  or  so  much  thereof  as  an  assessment 
of  two  dollars  levied  upon  all  of  its  members  in  good  stand- 
ing at  the  time  of  his  death  would  pay.  He  died  on  the 
eighth  day  of  November,  1892,  while  the  certificate  was  in 
force.  The  association  denied  liability  on  the  certificate,  and 
an  action  in  equity  was  commenced  thereon  in  the  district 
court  of  Jones  coimty  by  the  plaintiff,  as  widow,  and  as 
guardian  of  the  child,  to  recover  the  amount  of  the  certifi- 
cate. The  district  court  adjudged  that  she  was  entitled  to 
recover  five  thousand  and  twenty-five  dollars,  and  ordered 
that  the  association  and  its  oflScers  make  and  collect  an  assess- 
ment of  two  dollars  upon  all  members  of  the  association 
assessable  at  the  date  of  the  accident  which  caused  the  death 
of  Prader,  to-wit,  October  30,  1892,  and  on  the  day  of  his 
death,  and  pay  the  proceeds,  not  exceeding  the  sum  of  five 
thousand  dollars,  to  the  plaintiff,  and  the  further  sum  of 
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twenty-five  dollars  as  weekly  indemnity  by  reason  of  the  total 
incapacity  of  the  decedent  from  the  time  of  the  accident  to 
the  time  of  his  death.     An  appeal  from  that  decree  was 
taken,   and  on  the  twenty-eighth  day  of  May,   1895,  this 
court  filed  an  opinion  which  held  that  the  recovery  allowed 
by  the  district  court,  above  the  sum  of  five  thousand  dollars, 
was  excessive,  but  that  its  decree  in  other  respects  was  cor- 
rect.    The  amount  of  the  recovery  was  accordingly  reduced 
to  five  thousand  dollars,  and  the  decree  was  in  other  respects 
aflSrmed.     See  95  Iowa,  149.     The  decree  of  the  district 
court  was  rendered  in  December,  1893.     In  August,  1894,. 
while  the  case  was  pending  in  this  court  on  appeal,  a  judge* 
of  the  district  court  of  Jones  county,  on  a  showing  made, 
found  that  J.  A.  Doverman,  Alf  Wingate  and  R.  L.  Clarke 
were  the  proper  officers  of  the  association  for  levying  and 
collecting  the  assessment  for  which  the  decree  of  the  district 
court  provided ;  that  they  had  failed  to  levy  and  collect  the 
assessment,  and  were  in  contempt     The  judge  therefore 
ordered  that  they  be  committed  to  the  jail  of  Jones  county 
until  they  should  obey  the  decree.     The  persons  thus  found 
to  be  in  contempt,  and  ordered  to  be  imprisoned,  thereupon 
applied  to  a  judge  of  this  court  for  a  writ  of  certiorari,  to  the 
end  that  the  order  of  the  district  court  might  be  reviewed 
and  annulled.     On  the  hearing  had  in  August,  1804,  the 
judge  to  whom  the  application  was  presented  made  an  order, 

a  copy  of  which  is  as  follows ;     "*     *     *     It  is  now 
1  further  ordered  that  the  proceedings  for  contempt  be 

stayed  pending  this  action,  upon  petitioners  executing 
a  bond,  in  the  sum  of  five  thousand  dollars,  to  be  approve3 
by  the  clerk  of  this  court,  conditioned  that  they  will  perform 
and  obey  any  order  or  decree  that  may  be  entered  in  the 
supreme  court  in  the  case  of  Ursula  Prader  '»j.  National 
Masonic  Accident  Association,  pending  on  appeal  in  this 
court."  A  bond  was  then  executed  to  the  plaintiff  by  the 
three  persons  found  to  be  in  contempt,  as  principals,  and 
George  E.  Pearsell,  surety,  in  the  penal  sum  of  five  thousand 
Vol.  107  la— 28 
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dollars,  upon  the  following  conditions:     ^^If  the  Nati<Mial 
Masonic  Accident  Association  shall  and  will  perform  the 
decree  of  the  supreme  court  of  Iowa,  when  rendered  by  it, 
the  said  supreme  court,  in  the  case  of  Ursula  Prader  v.  The 
National  Masonic  Accident  Association,  then  this  bond  to  be 
null  and  void ;  otherwise,  to  remain  in  full  force  and  effect.'' 
After  the  case  then  pending  on  appeal  was  determined  by 
this  court,  and  after  a  petition  for  a  rehearing  had  been  over- 
ruled, a  procedendo  was  issued  to  the  district  court.    On  the 
thirtieth  day  of  November,  1895,  the  association  made  an 
assessment  from  which  one  thousand  seven  hundred   and 
ninety-six  dollars  were  realized  and  paid  to  the  plaintiff. 
The  association  reported  to  tJie  court  that  nothing  more 
could  be  realized  from  the  assessment,  and  asked  to  be  dis- 
charged from  further  liability  on  account  of  the  decree. 
The  plaintiff  filed  objections  to  the  report,  which  were  sus- 
tained.   She  alleges  that  the  association  did  not  comply  with 
the  terms  and  conditions  of  the  decree,  in  that  it  did  not 
make  an  assessment  upon  all  members  who  were  members 
at  the  time  of  the  death  of  Prader.     She  demands  judgment 
for  the  difference  between  the  sum  received  from  the  assess- 
ment made  and  the  amount  to  which  she  was  found  to  be 
entitled,   with  interest.     The  jury  returned   a  verdict  in 
favor  of  the  plaintiff  for  three  thousand  one  himdred  and 
seventy-two  dollars,  and  judgment  was  rendered  in  her  favor 
for  that  sum,  with  costs.     This  case  is  entitled  as  against 
the  association  and  the  four  signers  of  the  bond.    The  peti- 
tion commences  with  the  averment  that  "the  plaintiff  claims 
of  the  defendants  the  sum  of  $4,400,"  and  then  follows  a 
statement  of  the  cause  of  action.    The  formal  prayer  of  the 
petition  is  a  demand  for  "judgment  against  the  defendant 
ussociation  on  said  bond"  in  the  sum  specified.    The  verdict 
was  in  favor  of  the  plaintiff,  but  did  not  state  whether  it  was 
against  one  defendant  or  more  than  one.     The  record  states 
that  judgment  was  entered  "against  the  defendant,"  without 
naming  him.     We  find,  however,  that  by  an  amendment  to 
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the  petition  filed  April  15,  1897,  the  plaintiff  made  the 
association  a  party  defendant,  and  asked  that  judgment  be 
rendered  against  it  and  against  the  defendants  on  the  bond. 
The  record  shows  that  the  original  petition  was  treated  by 
all  parties  as  asking  judgment  against  the  signers  of  the 
bond,  and  the  arguments  treat  the  judgment  as  against  all 
the  defendants.  We  therefore  conclude  that  it  was  so  entered, 
and  the  statement  that  the  judgment  was  rendered  against 
the  '^defendant/'  rather  than  the  "defendants,"  is  a  mere 
clerical  error.  We  also  conclude  that  the  statement  in  the 
record  as  to  the  formal  demand  for  relief  in  the  original 
petition  is  also  a  clerical  error.  By  so  doing  we  treat  the  case 
as  it  was  treated  by  all  parties  in  the  district  court  and  in 
this  court. 

I.  This  action,  as  originally  commenced,  was  an  action 
on  the  bond  given  in  the  certiorari  proceeding.  In  Septem- 
ber, 1896,  the  signers  of  the  bond  filed  an  application  to 
transfer  the  'cause  to  Polk  county,  and  in  support  of  the 
application  showed  that  all  of  the  signers  were,  when  the 
action  was  brought,  and  continued  to  be  at  that  time,  resi- 
dents of  Polk  coimty.  At  the  same  time  the  association  filed 
a  similar  application,  based  on  the  ground  that  its  principal 
place  of  business  was  in  Polk  coimty,  and  that  it  did  not 
have,  and  had  not  had,  an  oflSce  or  agency  in  Jones  county. 

The  applications  were  overruled  in  December,  1896. 
2  Whether  that  ruling  was  correct,  as  to  the  signers  of 

the  bond,  is  the  first  question  presented  to  us  in 
argument  The  original  petition  was  based  wholly  upon 
the  bond,  and  to  that  'the  association  was  not  a  party, 
although  it  voluntarily  appeared  in  the  case.  The  amend- 
ment filed  in  April,  1897,  contained  allegations  which  were 
designed  to  show  liability  on  the  part  of  the  association  for 
its  alleged  failure  to  perform  the  requirements  of  the  decree 
against  it,  and  was  not  grounded  on  the  bond.  We  first  con- 
sider the  case  as  it  stood  when  the  application  of  the  signers 
of  the  bond  for  a  change  of  venue  was  denied.     At  that 
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time,  as  already  stated,  the  action  was  on  the  bond  alon©- 
That  was  executed,  filed,  and  approved  in  Polk  county.  It 
did  not  specify  any  place  of  performance,  and  was  condi- 
tioned upon  ther  performance  by  the  association  of  the 
requirements  of  a  contemplated  decree  of  this  court  which 
was  to  be  rendered  in  Polk  county.  But  it  is  urged  that  the 
proceedings  related  to  the  enforcement  of  a  decree  rendered 
by  the  district  court  of  Jones  county,  which  this  court 
aflSrmed  with  a  slight  modification,  and  that  the  giving  of  the 
bond  should  be  treated  as  a  part  of  the  proceedings  of  that 
court;  that  the  principals  who  executed  it  were  officers  of 
the  association,  charged  with  the  duty  of  complying  with, 
the  decree ;  and  that  the  bond  should  be  construed  as  requir- 
ing performance  of  its  conditions  where  the  decree  was  ren- 
dered,— in  Jones  county.  If  it  be  true  that  the  persons 
adjudged  to  be  in  contempt,  and  who  are  principals  on  the 
bond,  were  officers  of  the  association,  charged  with  the  duty 
of  levying  the  assessment  in  question,   it  does  not  follow 

that  the  claims  of  the  plaintiflF  are  well  founded. 
3  We  held  on  the  appeal  in  the  original  action  that  the 

officers  of  the  association  were  not  parties  to  the 
action,  and  the  persons  adjudged  to  be  in  contempt  were  first 
brought  into  court  in  the  contempt  proceedings.  Although 
those  proceedings  were  based  on  the  decree  of  the  district 
court,  they  did  not  make  the  persons  against  whom  they 
were  directed  parties  to  that  decree,  nor  did  the  bond  in  suit; 
and  that  is  so  even  though  it  be  true,  as  claimed  by  the  plain- 
tiff, that  the  condition  of  the  bond  is  not  limited  to  the 
decree  of  this  court,  but  includes  the  decree  of  the  district 
court  The  case  is,  in  principle,  like  that  of  Independent 
School  Dist  V.  Reichard,  39  Iowa,  168,  in  which  the  defend- 
ants had  executed  a  bond  to  secure  the  performance  by  one 
of  the  signers  of  the  bond  of  a  contract  to  build  a  school 
house  in  Cerro  Gordo  county.  When  the  action  was  com- 
menced, all  of  the  signers  were  residents  of  Marion  coimty. 
An  application  for  a  change  of  venue  was  made  and  denied^ 
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and  on  appeal  this  court  held  that  it  should  have  been 
granted.  It  was  said  that  the  thing  to  be  performed,  by  the 
terms  of  the  bond  there  in  suit,  was  the  payment  of  damages 
-consequent  upon  a  breach  of  another  contract;  that  the 
bond  did  not  specify  a  place  of  payment,  and  it  could  not, 
therefore,  be  said  that  by  the  terms  of  the  bond  its  covenants 
were  to  be  performed  at  any  particular  place.  That  decision 
was  based  upon  provisions  of  the  Revision  of  1860,  which 
are  found  in  the  Code  of  1873,  and  are  applicable  to  this 
case.    They  are  as  follows : 

"Sec.  2581.  When,  by  its  terms,  a  written  contract  is 
to  be  performed  in  any  particular  place,  action  for  breach 
thereof  may  be  brought  in  the  county  wherein  such  place  is 
situated.'' 

"Sec.  2586.  Except  where  otherwise  provided  per- 
sonal actions  must  be  brought  in  a  county  wherein  some  of 
the  defendants  actually  reside.     *     *     *" 

The  bond  in  suit  made  its  signers  liable  for  damages 

which  the  plaintiff  should  sustain  by  the  failure  of  the  asso- 

ciation  to  perform  a  decree  which  should  be  rendered,  but 

did  not  require  the  signers  to  perform  that  decree, 

4  and  was  not,  therefore,  to  be  performed  at  any  par- 
ticular place.     This  action,  so  far  as  it  is  based  on 

the  bond,  is,  therefore,  personal,  and  should  have  been 
brought  in  Polk  coimty.  Hence  the  district  court  erred  in 
refusing  to  change  the  venue  as  asked. 

II.     After  the  application  for  a  change  of  venue  was 

denied,  the  defendants  filed  an  answer,  in  which  various 

matters  were  pleaded  as  a  defense  to  the  plaintiff's  alleged 

cause  of  action.    Four  months  later  the  amendment 

5  to  the  petition  making  the  association  a  defendant 
was  filed.     Thereupon  the  signers  of  the  bond  filed  a 

motion  in  which  they  asked  to  have  stricken  from  the  peti- 
tion, as  amended,  the  cause  of  action  therein  set  out  on  the 
decree,  on  the  ground  that  the  movers  were  not  liable  on  the 
decree,  that  the  association  was  not  liable  on  the  bond,  and 
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because  there  was  a  misjoinder  of  causes  of  action  and  of 
parties.  On  the  same  day  the  association  filed  a  motion  to 
strike  the  amendment,  based  on  similar  grounds,  and  asked 
that,  in  case  the  motion  should  be  overruled,  the  plaintiff  be 
required  to  elect  whether  to  proceed  on  the  cause  of  action 
set  out  in  the  original  petition,  or  on  that  set  out  in  the 
amendment.  The  motions  were  overruled.  As  already 
stated,  the  original  action  was  on  the  bond  alone,  and  the 
association  was  not  liable  on  that  The  amendment  set  out 
an  alleged  cause  of  action  on  the  decree,  and  on  that  the 
signers  of  the  bond  were  not  liable.  Section  2630  of  the 
Code  of  1873  provided  that  "causes  of  action  of  whatever 
kind,  where  each  may  be  prosecuted  by  the  same  kind  of 
proceedings,  provided  that  they  be  by  the  same  party,  and 
against  the  same  party  in  the  same  rights,  and  if  suit  on  all 
may  be  brought  and  tried  in  that  county,  may  be  joined  in 
the  same  petition."  Section  2632  provided  that  "the  court, 
at  any  time  before  the  defense,  shall,  on  motion  of  the 
defendant,  strike  out  of  the  petition  any  cause  or  causes  of 
action  improperly  joined  with  others."  We  have  held  that 
although  a  cause  of  action  on  a  promissory  note  may  be 
joined  with  one  on  account  against  the  same  persons,  if  the 
persons  thus  joined  are  liable  on  both,  they  cannot  be  joined 
against  persons  a  part  of  whom  are  liable  only  on  one  of  the 
causes  of  action.  Thorpe  Bros,  &  Co,^  v,  Dickey,  51  Iowa, 
676.  Other  illustrations  of  the  same  rule  may  be  found  in 
AddicJcen  v,  Schrubbe,  45  Iowa,  315;  Cogswell  v.  Murphy, 
46  Iowa,  44,  and  Sweetzer  v.  Harwich,  67  Iowa,  488.  In 
the  case  last  cited  it  appeared  that  two  causes  of  action  had 
been  improperly  joined ;  and  it  was  held  that  the  plaintiffs 
should  have  elected  on  which  cause  of  action  to  proceed,  or, 
after  the  amendment  which  set  up  a  new  cause  of  action  had 
been  stricken  from  the  files,  they  should  have  filed  separate 
petitions.  The  provisions  of  the  statute  and  the  cases  cited 
show  that  the  motion  of  the  sixers  of  the  bond,  to  strike 
from  the  amended  petition  the  averments  designed  to  show 
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a  cause  of  action  on  the  decree  against  the  association, 
should  have  been  sustained,  or  that  the  plaintiff  should  have 
been  required  to  elect  on  which  cause  of  action  to  proceed, 
and  that  the  causes  of  aetion  should  have  been  severed. 

We  are  not  to  be  understood  as  deciding  whether  an 
action  against  the  association  on  the  decree  could  have  been 
brought  in  Jones  county.  That  question  is  not  before  us. 
The  application  for  a  change  of  the  place  of  trial,  in  which 
the  association  joined,  was  made  when  the  only  cause  of 
action  alleged  was  on  the  bond;  and,  although  the  aver- 
ments of  the  petition  did  not  show  any  liability  on  the  part 
of  the  association  on  the  bond,  yet  judgment  was  demanded 
against  it  thereon,  and  it  showed  reasons  for  a  change  of 
venue,  as  did  its  co-defendants.  What  we  have  said  on  that 
point  is  not  intended  to  apply  to  the  case  made  on  the  peti- 
tion as  amended. 

The  views  we  have  expressed  dispose  of  all  questions  we 
are  required  to  determine  on  this  appeal.  Others  are  dis- 
cussed, but  are  not  likely  to  arise  on  other  trials,  or  should 
be  presented  in  a  proper  manner  when  such  trials  are  had. 
For  the  reasons  shown,  the  judgment  of  the  district  court  is 

REVERSED.  -7  "S 

(107    489 

David  M.  Brown,  Guardian  of  Frank  A.,  Burr  J.,  and       ^ 
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LoDENA  Combs,  v.  Iowa  Legion  of  Honor,  Eliza 

J.,  John  C,  Anna  Mabel  Combs,  and  gi33  721 

Emma  Schenck,  Appellant. 

BaMard^:    bbcoOnition.    A  letter  by  a  father  of  illegritimate  ehll- 

5  dren  to  their  mother,  with  whom  he  was  living,  requesting  her  to 

6  "ki&s  our  boys  for  me,"  is  a  sufficient  recognition  in  writing 
within  Gqde,  section  8385,  to  make  them  his  legal  children. 

Insurance:    paymknts  to  "legal  heirs."    An  insurer  is  bound  to 
pay  to  insured's  illegitimate  children  their  share  under  a  certifi- 
cate payable  to  "legal   heirs,"  where  insured  had    made  them 
1    his  legal  heirs,  under  Code,  section  8385,  by  recognizing  tliem  in 
writing,  though  he  did  not  inform  insurer  of  their  existence,  and 
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insurer  paid  the  amount  of  the  policy  to  the  legitimate  children 
after  having  used  diligence  to  find  the  legal  heirs. 

Joint  indkbtedness.  The  sum  due  to  "legal  heirs"  on  a  certificate 
of  life  insurance  is  not  a  joint  indebtedness,  in  the  sense  that  pay- 
ments to  part  of  the  heirs  will  operate  as  a  discharge  as  to  all,  in 
2  view  of  Code,  section  29^3,  providing  that  a  conveyance  to  two 
or  more  persons  creates  a  tenancy  in  common,  unless  a  contrary 
intention  is  expressed. 

Rule  applied.    Payment  by  a  benevolent  society  to  part  of  the  heirs 
of  a  deceased  member  of  the  indemnity  provided  by  its  certifi- 

2  cates  reciting  that  he  was  entitled  to  all  the  rights  and  privileges 
of  membership  in  the  order  and  to  participate  in  its  beneficiary 

3  fund  to  a  specified  amount,  which  would,  at  his  death,  be  paid  to 
his  legal  heirs,  does  not  discharge  the  obligation  to  the  other  heirs. 

Change  of  Yenue:  motion.  Defendants  who  are  non-residents  of 
the  county  must  move  to  dismiss  the  action,  as  required  by  Code, 
section  3502,  to  entitle  them  to  a  dismissal,  after  there  had  been  a 

4  dismissal  as  to  the  resident  defendants,  though  the  non-residents 
alleged  in  their  answer  that  the  action  was  brought  in  the  wrong 
county,  where  the  issue  raised  by  such  allegation  had  been  liti- 
gated by  the  denial  of  their  motion  for  a  change  of  venue. 

Motion.  The  fact  that  the  court  takes  the  case  under  advisement 
does  not  relieve  defendant  from  moving  to  have  the  action  dis- 
missed as  to  him  where  judgment  was  entered  dismissing  the 
4  petition  as  against  a  co-defendant,  under  Code,  section  3502,  since 
such  motion  could  only  have  been  properly  presented  upon  the 
final  determination  of  the  liability  of  such  co-defendant. 

Same.    A  dismissal  of  an  action  against  one  defendant  on  the  ground 
4    that  judgment  was  entered  dismissing  the  petition  as  against  a 
co-defendant,  under  Code,  section  3502,  is  only  authorized  upon 
motion. 

Pleading:     waiver.     A  defendant  can  not   object  that   plaintiff 

waived  his  right  to  recover  from  defendant  by  making  other 

3    persons  co-defendants,  under  an  allegation  claiming  the  sum  in 

controversy  paid  by  defendant  to  them,  where  such  waiver  was 

not  pleaded. 

Pr\yer.    a  defendant  not  praying  for  an  order  requiring  plaintiff  to 
7    first  attempt  to  collect  of  a  co-defendant  primarily  liable,  and 
subrogating  defendant  to  plaintiff's  rights  if  he  fails  to  do  so,  is 
not  entitled  to  the  order. 

Appeal  from  Linn  District  Court. — Hon.   W.   P.   Wolf, 

Judge. 

Monday,  January  30,  1899. 
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Richard  B.  Combs  died  on  a  farm  near  Wichita, 
Kan.,  April  16,  1889,  leaving  a  family  composed  of  his 
wife,  Eliza  J.  Combs,  and  children,  John  C,  Anna  Mabel 
and  Emma  Combs,  living  at  Burlington,  Iowa.  He  held  two 
policies  of  life  insurance,  issued  by  the  Iowa  Legion  of 
Honor,  each  providing  for  the  payment  of  two  thousand 
dollars  to  his  "legal  heirs."  Upon  proof  by  affidavit  of  his 
death,  and  that  the  above  children  were  his  heirs,  payment 
in  full  was  made  to  them.  The  plaintiff  alleged  in  his  peti- 
tion, making  the  Iowa  Legion  of  Honor  alone  defendant, 
that  Frank  A.,  Burr  J.  and  Lodena  Combs  w^ere  children 
and  the  legal  heirs  of  the  deceased,  and  as  such  entitled  to 
one-third  of  the  amount  of  the  policies.  To  this  petition  the 
defendant's  demurrer  because  of  defect  of  parties,  in  that 
the  other  beneficiaries  were  not  brought  into  court,  was  sus- 
tained. Thereupon  an  amendment  and  substituted  petition 
was  filed,  making  the  legitimate  children  of  Combs  parties 
defendant,  and  asking  judgment  against  all  defendants  for 
one-half  of  the  amount  of  the  policies,  with  interest.  These 
last  defendants  moved  to  strike  because  of  misjoinder  of 
causes  of  action,  and,  if  this  were  denied,  to  transfer  to  the 
county  of  their  residence.  This  was  overruled,  and  the 
defendants  answered,  denying  that  the  wards  of  plaintiff 
were  legal  heirs  of  the  deceased,  averring  the  collection  of 
assessments  for  the  payment  of  the  loss,  and  payment  to  the 
legitimate  children  of  Combs,  and  the  concealment  by  him 
that  he  had  any  illegitimate  children,  and  the  exercise  of 
diligence  in  discovering  his  legal  heirs.  Thereupon  the  cause 
was  transferred  to  the  equity  side  of  the  calendar,  on  motion 
of  the  association;  and,  upon  hearing,  decree  was  entered 
in  favor  of  the  Iowa  Legion  of  Honor,  and  against  the  other 
defendants,  who  appeal.  The  plaintiff  also  appealed. — 
Modified  and  Affirmed, 

John  M,  Redmond,  U.  C.  Blake  and  John  A,  Reed  for 
David  IM.  Brown,  guardian. 
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J.  D,  Nichols  and  (7.  Nichols  for  appellants  J.  C, 
Combs,  Anna  Mabel  Combs  and  Emma  Schenck,  and  the 
Iowa  Legion  of  Honor. 

Ladd,  J. — The  three  defendants,  other  than  the  Iowa 
Legion  of  Honor,  are  the  l^itimate  children  of  R.  B.  Combs, 
deceased,  and  to  these  the  entire  indemnity  of  four  thousand 
dollars  was  paid.  The  plaintiff  is  the  guardian  of  Frank 
A.,  Burr  J.,  and  Lodena  Combs,  and  bases  his  right  of  recov- 
ery on  the  claim  that  they  are  the  illegitimate  children  of 
the  deceased,  and  were  recognized  by  him  as  such.  Each 
of  the  two  certificates  provided  that  Combs  was  "entitled  to 
all  the  rights  and  privileges  of  membership  in  the  Iowa 
Legion  of  Honor,  and  to  participate  in  the  beneficiary  fund 
of  the  order,  to  the  amount  of  two  thousand  ($2,000)  dol- 
lars, which  shall,  at  his  death,  be  paid  to  his  legal  heirs.^' 

I.  These  certificates  must  be  regarded  as  written  con- 
tracts which  fix  the  rights  of  all  parties.  Bolton  i\  Bolton,  73 
Me.  299 ;  Com  v.  Wetherbee,  105  Mass.  149 ;  Supreme  Lodge 
V.  Nairn,  60  Mich.  44  (26  N".  W.  Rep.  826)  ;  Brace  r.  Chart- 
rand,  16  Colo.  Sup.  19  (12  L.  R.  A.  209,  26  Pac  Rep.  152). 
The  promise  to  pay  is  absolute,  and,  upon  the  death  of  thu 
assured,  his  "legal  heirs"  acquired  a  vested  interest  in  the 
benefits  for  which  the  insured  had  contracted.  Schunck  v. 
Gegenseitiger  Witten  &  Waisen  Fund,  44  Wis.  369 ;  Associ- 
ation V.  Montgomery,  70  Mich.  587  (38  K  W.  Rep.  588)  ; 
Thomas  v.  Leake,  67  Tex.  469  (3  S.  W.  Rep.  703)  ;  Brace  v. 
Chartrand,  supra.  See  Carpenter  v,  Knapp,  101  Iowa,  712 ; 
Schoep  V.  Insumnce  Co.  104  Iowa,  358 ;  McGuire  v.  Brown, 
41  Iowa,  650.  This  is  by  way  of  analogy  with  the 
1  vesting  of  estates  under  wills.     A   life   insurance 

policy  is  of  like  nature,  and,  in  so  far  as  may  be, 
should  be  treated  like  a  testament.  By  section  3385  of  the 
Code,  illegitimate  children,  when  recognzied  in  writing,  or 
generally  and  notoriously,  by  the  father,  become  his  legal 
heirs;  and  the  wards  of  the  plaintiff,  if  children  of  the 
deceased,  and  so  recognized,  are  included  within  the  deeigna- 
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tion  of  the  certificates.  McGuire  v.  Brown,  41  Iowa,  650 ; 
Milhum  V.  Milhum,  60  Iowa,  412 ;  Blair  v.  Howell,  68  Iowa, 
619 ;  Crane  v.  Crane,  31  Iowa,  296 ;  3  Am.  &  Eng.  Enc  Law 
(2d  Ed.)  971.  The  association  undertook  to  pay  the  indem- 
nity to  the  "l^al  heirs,"  and  was  not  relieved  from  so  doing 
by  diligence  in  making  inquiry,  or  because  of  the  father's 
failure  to  disclose  the  number  and  relationship  of  his  progeny. 
Nor  was  he  called  upon  to  explain  who  his  "legal  heirs"  were, 
and  surely  he  cannot  be  accused  of  the  fraudulent  conceal- 
ment of  that  which  he  was  not  bound  to  disclose. 

II.  The  payment  to  part  of  the  heirs  did  not  discharge 
the  obligation  to  the  others.  The  amount  due  on  the  certifi- 
cate was  not  a  joint  indebtedness,  in  the  sense  that  payment 

to  part  of  the  heirs  might  operate  as  a  discharge  as 

2  to  all.     The  portion  belonging  to  each  became  accur- 
ately fixed  and  ascertained  by  the  law  of  descent,  upon 

the  death  of  the  insured.  Unless  the  intention  is  expressed 
to  the  contrary,  a  conveyance  to  two  or  more  persons  creates  a 
tenancy  in  common.  Code,  section  2923.  What  might  be  a 
joint  tenancy  at  common  law  becomes  a  tenancy  in  common 
under  the  provisions  of  our  statute.  For  this  reason  Farr  v. 
Grand  Lodge  of  A.  0.  U.  W,  83  Wis.  446  (53  N.  W.  Kep. 
738),  is  not  in  point,  as  the  certificates  do  not  indicate  an 
intention  that  the  "legal  heirs"  shall  be  joint  tenants. 

III.  The  Iowa  Legion  of  Honor  asserts  that  by  mak- 
ing  the  othel*  defendants  parties,  and  claiming  a  part  of  the 

money  by  it  paid  to  them,  the  plaintiff  waived  his 

3  right  to  recover  from  it.     A  sufficient  answer  to  the 
contention  is  that  such  a  waiver  was  not  pleaded,  and 

for  this  reason  is  not  an  issue  in  the  case. 

IV.  '  The  legitimate  children  insist  that,  as  judgment 
was  entered  dismissing  the  petition  against  the  Iowa  Le^irvn 
of  Honor,  they  were  entitled,  under  section  3502  of  the  Code, 

to  have  the  action  dismissed  as  to  them.     A  sufficient 

4  answer  to  this  contention  is  that  they  did  not  apply  for 
such  relief.     Such  a  dismissal. is  only  authorized  upon 

motion.     Nor  were  they  relieved  from  so  doing  by  the  aver- 
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ment  in  their  answer  that  the  action  had  been  brought  in  the 
wrong  county.  That  issue  had  been  litigated  by  the  ruling 
on  the  motion  for  change  of  venue,  and  could  not  be  again 
raised.  Kelley  v.  Cosgrove,  83  Iowa,  229.  Nor  were  they 
relieved  from  so  doing  by  reason  of  the  court  taking  the  case 
under  advisement  The  motion  might  only  have  been 
properly  presented  upon  the  final  determination  of  the 
liability  of  the  Iowa  L^on  of  Honor.  Besides,  as  we  have 
seen,  that  association  ought  not  to  have  been  discharged  under 
the  finding  of  the  court  that  the  appellees  were  the  children 
of  Combs,  and  had  been  so  recognized.  The  case  was  tried  by 
the  equitable  method,  and  must  be  heard  de  novo  here.  Are 
the  wards  of  the  plaintiff  the  children  of  the  deceased  ?  Dur- 
ing the  two  years  prior  to  his  death,  Mrs.  Botts  lived  in  what 
she  supposed  to  be  the  family  of  Combs,  at  Wichita,  Kansas. 
It  was  composed  of  Miss  A.  C.  Bunn,  whom  he  introduced  as 
Mrs.  A.  C.  Combs,  and  treated  as  his  wife,  and  these  children, 
who  were  hers,  and  treated  by  him  as  his  own.  He  main- 
tained  the  children  and  their  mother  as  though  his  own  family, 

and  referred  to  them  as  his  children.  Her  testimony 
6  is  confirmed  by  that  of  Casey,  who  knew  the  mother, 

their  way  of  living,  and  heard  Combs  refer  to  himself, 
in  speaking  to  the  children,  as  "papa,''  and  on  one  occasion 
heard  him  say  the  boys  belonged  to  him.  The  children  went 
by  the  name  of  Combs.  It  may  be  said,  in  explanation  of 
the  possibility  of  the  anomalous  life  Combs  appears  to  have 
led,  that  he  was  a  traveling  man,  dealing  in  paints  used  on  the 
roofs  of  buildings,  and  was  away  from  his  family  living  in 
Burlington  most  of  the  time.  For  several  years  before  his 
death  he  seems  to  have  been  in  Wichita  and  vicinity, — at  least, 
to  have  made  his  headquarters  there.  Several  witnesses,  who 
were  personal  acquaintances  of  the  deceased,  living  in 
Wichita,  and  somewhat  intimate  with  him,  testified  that  they 
knew  nothing  of  Miss  Bunn,  Mrs.  A.  C.  Combs,  or  these 
children.  They  were,  however,  acquaintances  of  his  family, 
to  whom  he  would  not  be  likelv  to  disclose  his  relations  with 
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this  woman,  and  their  evidence  throws  little  light  upon  Comb's 
relationship  with  her  or  her  offspring.  Wichita  then  had 
about  thirty  thousand  inhabitants,  and  Miss  Bunn  and 
children  might  well  have  been  there  without  their  knowledge. 
Without  reviewing  the  evidence  and  circumstances  in  detail, 
it  will  be  sufficient  to  say  that  we  are  satisfied  with  the  find- 
ing of  the  district  court.  The  general  moral  character  of 
Mrs.  Botts  and  Casey  is  attacked  by  two  witnesses  who  testi- 
fied orally.  The  particular  vice  charged  is  not  necessarily 
inconsistent  with  veracity,  and  in  view  of  the  fact,  that  the 
trial  occurred  so  distant  from  their  homes  that  this  could  not 
well  be  met,  and  as  their  evidence  is  not  contradicted  in  any 
way,  we  are  inclined  to  think  them  entitled  to  credit. 

V.  That  Combs  did  not  recognize  these  children  gener- 
ally and  notoriously  cannot  be  questioned.  His  family  and 
intimate  friends  did  not  know  of  their  existence.  Did  he  do 
so  in  writing  ?  We  need  only  set  out  extracts  from  letters 
shown  to  have  been  written  by  him  to  Miss  Bunn,  or  Mrs.  A. 
C.  Combs,  as  she  was  called.  In  one,  written  shortly  before 
his  death,  after  explaining  his  condition  he  wrote:  "Can't 
sit  up  in  bed  but  a  little  bit  at  a  time,  so  cannot  ^vrite  much. 
Kiss  our  baby  for  me.  Don't  feel  worried,  for  the  doctor 
says  he  will  pull  me  through  all  right.  Love  to  all.  C."  It 
should  be  said  that  Lodena  was  then  less  than  a  year  old. 

Again:  "October  9,  1889.  My  Darling:  I  am 
6  well,  but  worried  a  little.     ^    ^    *     Pav  one  month's 

rent,  and  I  will  pay  balance  when  I  (fome.  Hope  you 
are  well.  Kiss  our  boys  for  me.  For  your  back,  rub  a  little 
of  the  ointment  on  it,  and  take  a  tablespoonful  of  niter  in 
one-half  glass  of  water  night  and  morning.  Good-by,  my 
love.  I  'svill  soon  be  with  you  soon.  C."  Another  letter  of 
affection  to  Miss  Bunn,  written  by  deceased,  was  introduced, 
but  does  not  relate  to  these  children.  He  indorsed  an  insur- 
ance policy  of  the  A.  O.  U.  W.  in  1884:  "I  bequeath  this 
$2,000  to  Mrs.  A.  C.  Combs  for  her  use, — herself  and  boys. 
R.  B.  Combs."     It  appears  that  in  an  action  on  this  policy, 
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to  which  appellants  were  parties,  Miss  Bunn,  who  died  shortly 
after  Combs,  testified  that  she  had  lived  with  him  over  twenty 
years.  To  the  evidence  of  this  there  was  no  exception.  It 
may  be  added  that  that  action  was  compromised  by  the  pay- 
ment of  the  one-seventh  of  the  indemnity  to  the  widow,  and 
one-seventh  to  each  of  the  children.  He  executed  to  her  a 
note  of  one  thousand  five  hundred  dollars,  to  be  void  if  she 
died  before  he  did,  and  recovery  was  had  on  this  in  Kansas 
against  his  estata  In  the  light  of  the  circumstances  shown, 
these  letters  clearly  recognize  the  boys  and  the  baby  as  his 
own.  True,  he  might  have  so  written  of  other  children.  But 
these  letters  were  written  to  the  mother  with  whom  he  was 
living  and  cohabiting,  and  very  evidently  referred  to  the 
children  belonging  to  both.  This  is  the  only  natural  infer- 
ence to  be  drawn.  In  view  of  their  manner  of  living,  they 
point  out  the  very  children  mentioned  as  "our  baby  and  "our 
boys.*'  The  evidence  is  not  so  conclusive  as  that  considered 
in  Crane  v.  Crane,  31  Iowa,  303,  but  clearly  brings  the  case 
within  the  terms  of  the  statute. 

The  association  suggests  that  the  plaintiff  be  required 

first  to  collect  from  the  other  defendants,  and,  in  event  of 

failure  to  do  so,  it  be  subrogated  to  his  rights  therein. 

7  Such  relief  is  not  included  in  its  prayer,  and  for  this 

reason    must    be    denied.     On    plaintiff's    appeal, 

reversed,  and  otherwise  affirmed. — Modified  and  affirmed. 


Sarah  C.  Key  v.  National  Life  Insurance  Company, 

Appellant 

H^^     Life  Insorance  Contract:  public  policy:    Recovery  hncic  of  premium. 
\^"^^  A  contract  for  insurance,  by  which  the  underwriter,  in  oonsidera- 

""  tion  of  the  insurance,  agrees  to  make  a  loan  to  insured,  is  not  re- 

pugnant to  laws  Twenty-third  General  Assembly,  chapter  83, 
1  section  1,  prohibiting  life  insurance  companies  from  discriminat- 
ing between  individuals  of  the  same  class  and  expectancy  of  life, 
and  from  making  any  contract  not  expressed  in  the  policy,  or 
giving  any  special  inducement  for  insurance  not  specified  in  the 
policy,  and  the  premium  paid  may  be  recovered. 
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Contracts:    repudiation.    A  oontract  for  insurance  by  which,  as  ad- 

1  ditional  consideration  for  assured  taking?  the  policy,  the  under- 
writer agrees  to  make  a  loan  to  her,  is  an  entire  contract,  and 
must  be  accepted  or  rejected  in  toto. 

BcLB  APPLIED.    Insured  who  consented  to  take  out  a  policy  on  her 
life  on  the  representation  and  inducement  that  the  company 

2  would  make  her  a  loan  on  her  real  estate,  taking  in  addition  to  a 
mortgage  thereon  the  policy  as  security,  may  decline  to  accept 
the  policy  where  the  company  refuses  to  make  such  loan. 

Same.    Where  an  agent  has  exceeded  his  authority,  the  principal  can- 
2    not  reject  that  part  of  the  contract  which  the  agent  was  without 
authority  to  make,  and  enforce  the  rest. 

BuLE  APPLIED.  The  fact  that  an  agent  of  a  life  insurance  company 
was  a  special  agent  with  no  right  to  make  a  loan  is  no  defense 
to  an  action  against  the  company  by  an  insured  to  recover  the 
2  premium  paid  upon  a  policy  which  she  consented  to  take  out  on 
the  representation  and  inducement  that  the  company  would  make 
her  a  loan  upon  her  real  estate,  taking  the  policy  as  security  in 
addition  to  a  mortgage  thereon,  which  the  company  refused  to  do. 

Appeal  from  PottawcUiamie  District  Court. — Hon.  A.  B. 

Thornell^  Judge. 

Tuesday^  January  31,  1899. 

Plaintiff  claims  that  one  W.  B.  Proctor,  an  agent  of 
defendant  company,  induced  her  to  take  out  a  ten  thousand 
dollar  policy  of  insurance  in  said  company  upon  her  life,  on 
his  representation  and  inducement  that  the  company  would 
make  her  a  loan  upon  her  real  estate,  taking,  in  addition  to 
a  mortgage  thereon,  the  policy  as  security.  Plaintiff  says 
that,  being  desirous  of  securing  a  large  loan  of  money,  such 
as  was  promised,  she  consented  and  agreed  to  take  out  a  policy, 
upon  the  express  understanding  that  it  could  and  was  to  be 
used  in  obtaining  the  loan ;  that,  after  the  policy  was  received 
and  paid  for,  the  loan  was  refused.  This  action  is  to  recover 
the  premium  paid.  The  answer  is  a  general  denial.  There 
was  a  trial  to  the  court  by  consent  of  parties,  and  a  judgment 
for  plaintiff.     Defendant  appeals. — Affirmed, 
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Baily  &  Ballreich  and  Sims  &  Balnhridge  for  appellant, 

Wright  &  Baldwin  for  appellee. 

i 
Waterman^  J. — The  facts  as  to  the  agreement  with 

Proctor  are  undisputed,  for  they  rest  entirely  upon  the  testi- 
mony of  plaintiff.  There  was  no  other  witness  who  testified 
on  this  branch  of  the  case.  Proctor  was  defendant's  agent. 
He  induced  plaintiff  to  take  out  the  policy  by  a  promise  that 
defendant  would  make  her  a  loan  on  her  property,  taking  the 
policy  as  part  security  therefor.  Plaintiff  did  not  wish  the 
insurance,  but  she  was  very  desirous  of  securing  a  loan,  and, 
because  of  the  inducement  offered  in  this  respect,  agreed  to 
take  out  the  policy.  The  imderst^nding  between  plaintiff 
and  Proctor  was  that  she  was  to  accept  the  policy  only  on  con- 
dition that  the  loan  be  made.  The  policy  was  sent  plaintiff 
by  mail,  with  a  slip  attached  on  which  was  written  the  foUow- 
ong :  "Mrs.  Key :  Please  see  Mr.  Squires,  of  Council  Bluffs, 
who  attends  to  all  loans  made  there  for  the  company  at  Council 
Bluffs.''  This  was  written,  as  now  appears,  by  Proctor. 
Plaintiff  paid  the  premium,  and  at  once  took  the  policy  to 
Squires,  and  was  informed  by  him  that  no  arrangements  had 
been  made  for  her  getting  a  loan.  She  then  gave  notice  to 
defendant's  general  agent  at  Des  Moines  that  she  refused  to 
accept  the  policy.  She  also  sent  the  policy  to  the  home  oflSce 
of  defendant,  and  demanded  repayment  of  the  premium. 
Defendant  returned  it,  and  refused  to  refund  the  money  paid 
therefor  or  to  recognize  the  agreement  for  a  loan.  The  evi- 
dence is  uncontradicted  that  Proctor  had  no  authority  to  make 
any  representation  or  promise  as  to  a  loan.  His  duty  was  to 
secure  applications  for  insurance  only. 

I.  The  first  defense  is  based  upon  section  1  chapter  33, 
Laws  Twenty-third  General  Assembly,  which  is  as  follows: 
"Xo  life  insurance  company  doing  business  in  Iowa  shall 
make  or  permit  any  distinction  or  discrimination  in  favor  of 
individuals  between  insurance  of  the  same  class  and  equal 
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expectation  of  life  in  the  amount  of  payment  of  premium  or 
rates  charged  for  policies  of  life  or  endowment  insur- 
1  ance.     *     *     *     Xor  shall   any   such   company   or- 

agent  thereof  make  any  contract  of  insurance  or  agree- 
ment as  to  such  contract,  other  than  is  plainly  expressed  in  the 
policy  issued  thereon ;  nor  shall  any  such  company  or  agent 
pay  or  allow  *  *  *  as  inducement  to  insurance 
**''*'  any  special  favor  or  advantage  in  the  dividends  or 
other  benefits  to  accrue  thereon,  or  anv  valuable  consideration 
or  inducement  whatever  not  specified  in  the  policy  or  contract 
of  insurance."  The  contention  here  is  that  the  inducement  of 
the  loan  was  offered  in  violation  of  the  statute ;  that  plaintiff^ 
cannot  insist  upon  that  part  of  the  agreement  being  per- 
formed, but  must  pay  the  full  contract  price,  upon  perform- 
ance by  .defendant  of  the  portion  of  the  agreement  which  the 
agent,  under  the  statute,  was  authorized  to  make.  We  quote 
from  appellant's  brief  on  this  subject :  "She  will  have  suf- 
fered no  injustice  if  the  premium  is  not  returned  to  her,  for 
she  received  the  policy,  and  was  insured  for  the  whole  year, 
and,  according  to  the  above  law,  that  is  all  she  was  entitled  to. 
She  has  not  been  deceived,  for  she  knew  the  law,  or  is  pre- 
sumed to  have  knowTi  it,  and  therefore  knew  that  all  she  was 
entitled  to  for  the  premium  would  be  the  insurance  on  her 
life."  We  are  not  favorably  impr^ed  with  this  line  of 
reasoning.  The  statute  in  question  was  enacted  for  the  regu- 
lation of  insurance  companies.  It  does  not  purport  to  make 
it  unlawful  for  them  to  loan  money  to  policy  holders.  Noth- 
ing that  was  promised  to  plaintiff  was  illegal.  What  the 
statute  prohibits  is  the  act  of  the  company  or  its  agents  in 
offering  this  outside  inducement,  in  order  to  secure  applica- 
tions for  insurance.  If  in  this  case  the  agent  had  made  no 
representations  in  violation  of  the  statute,  but  plaintiff  had 
voluntarily  attached,  to  her  agreement  to  accept  the  policy, 
the  condition  that  she  should  be  given  a  loan  thereon,  could 
such  a  condition  be  ignored  and  her  acceptance  be  absolutely 
enforced  ?  We  think  not.  And  we  do  not  see  how  defend- 
VoL.  107  la— 21) 
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ant's  rights  in  ibis  respect  can  be  enlarged  by  the  wrongful 
act  of  the  agent.  Again,  let  us  suppose  the  loan  had  been 
made  as  agreed.  If  defendant's  theory  is  correct,  we  do  not 
know  why  plaintiff  could  not  lawfully  refuse  to  pay  it  when 
due,  on  the  ground  that  it  was  a  misdemeanor  to  make  any 
such  contract  in  connection  with  a  contract  for  insurance. 
This  was  an  entire  contract.  It  cannot  be  apportioned. 
Defendant  must  accept  it  as  made  or  reject  it  in  toto. 

II.  Another  contention  is  that  Proctor  was  a  special 
agent ;  that  he  had  no  right  to  make  the  loan ;  and  that  plain- 
tiff, in  dealing  with  him,  was  bound  to  know  the  extent  of  his 

authority.  This  is  a  familiar  rule  of  law,  but  it  has 
2  no  application  here.     If  plaintiff  was  trying  to  hold 

the  company  on  this  contract,  the  principle  mentioned 
would  apply  in  defendant's  favor.  But,  while  this  doctrine 
may  be  set  up  as  a  defense,  it  is  something  new  for  a  principal 
to  attempt  to  found  any  affirmative  right  thereon  against  the 
other  contracting  party ;  and  that  is  what  is  done  here,  when 
the  retention  by  defendant  of  the  premium  is  sought  to  be 
justified.  The  agent  having  no  authority  to  make  this  con- 
tract, defendant  was  not  obliged  to  carry  it  out.  It  cannot 
accept  a  part  and  reject  a  part,  without  holding  plaintiff  to  an 
agreement  which  she  did  not  make.  Plaintiff  had  a  right  to 
attach  any  conditions  she  chose  to  the  acceptance  of  the  policy, 
and  defendant  cannot  hold  her  obligated  under  the  contract 
until  such  conditions  are  performed. 

III.  Lastly,  it  is  insisted  that  the  making  of  the  loan 
was  a  condition  subsequent  to  the  acceptance  of  the  policy ; 
that  the  contract  of  insurance  went  into  force,  and  plaintiff's 
liability  accrued  thereon,  before  any  obligation  was  incurred 
to  make  the  loan ;  therefore  that  plaintiff's  indebtedness  for 
the  premium  was  entirely  independent  of  any  right  she  may 
have  to  insist  upon  her  other  claim.  This  is  not  the  contract 
disclosed  by  the  testimony.  As  a  matter  of  fact,  the  taking 
out  of  the  insurance  was  but  an  incident ;  the  making  of  the 
loan  was  the  principal  subject-matter  of  the  agreement.     The 
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<5ontract,  as  already  said,  was  entire,  and  it  was  distinctly 
understood  and  agreed  that  plaintiff  was  not  to  accept  the 
policy  unless  she  could  secure  the  loan.  She  received  the 
policy  into  her  possession  upon  a  condition  that  the  company 
refused  to  perform,  and  because  of  this  failure  die  declined  to 
accept  it  This  she  had  a  right  to  do.  Upon  this  proposition, 
the  case  of  Harnickdl  v.  Insurance  Co.^  Ill  N.  Y.  390  (18 
N.  E.  Rep.  632),  is  directly  in  point,  and  supports  our  hold- 
ing.— Affirmed. 


Stephen  Walkley  et  aZ.,  Appellants,  v.  A.  D.  Clarke  et  ah 

ETldenee:  construction.  A  witness  testified  he  purchased  certain 
securities,  and  never  transferred  them  to  any  person  other  than  a 

4  certain  person  deceased,  and  that  he  did  not  own  them  prior  or 
subsequent  to  a  certain  date.  Held^  to  justify  the  inference  that 
on  the  date  given  he  sold  them  to  deceased. 

Tbansactions  with  one  deceased.  Where  an  opposing  witness 
testified  that  the  grantee  told  him  he  had  inserted  a  description  of 
property  in  a  deed,  the  grantee  (the  grantor  being  dead)  could  tes- 
tify that  in  the  same  conversation  he  told  the  witness  that  he 
bought  the  land  of  deceased,  paid  therefor  in  cash  and  notes,  and 

5  that  at  the  suggestion  of  deceased,  to  avoid  preparing  another 
deed,  he  inserted  the  description  of  one  already  executed,  this  not 
being  a  personal  transaction  with  deceased,  prohibited  by  Code, 
section  4604,  but  relating  to  the  conversation  with  the  witness,  a 
part  of  which  having  been  shown,  he  could,  under  section  4615, 
bring  out  the  balance. 

Same.    Testimony  that  a  witness  never  transferred  a  note  and  mort- 
gage to  any  other  person  than  a  decedent  is  not  evidence  of  a  per- 
8    sonal  transaction  with  the  latter  within  the  prohibition  of  Code, 
section  4604. 

Re-direct  examination.  Where,  on  cross-examination,  a  witness  was 
asked  the  date  when  a  description  was  in  fact  inserted  in  a  deed 
(the  original  testimony  being  only  as  to  a  conversation  with  a 
7  third  person  concerning  the  insertion  by  witness  of  a  description 
in  a  deed,  executed  by  a  person  since  deceased,  to  the  witness),  it 
was  competent  on  re-direct  for  him  to  state  that  at  the  time  of 
making  the  insertion  deceased  was  present  at  his  side,  both  sit- 
ting at  the  same  table. 

Declarations  of  one  in  possession.  Declarations  accompanying 
the  act  of  possession,  whether  in  disparagement  of  the  claimant's 
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5  title  or  otherwise  qualifying  the  possession,  if  made  in  good 
8    faith,  are  admissible  as  part  of  the  r^5  gestae. 

Depositions.    An  entire  deposition  will  be  regarded  as  in  evidence 
2    where  the  plaintiff  reads  certain  inteprogatories  and  answers  taken 
by  him  and  omitted  others  bearing  on  the  issue  which  were  after- 
wards introduced  by  defendants. 

Same.    Such  parts  of  a  deposition  as  are  offered  by  the  opposite  party 
2    relating  to  any  distinct  transaction  must  include  all  said  on  the 
particular  subject. 

Same.    A  party  who  has  introduced  a  deposition  taken  by  him  can- 
2    not  withdraw  a  part  without  withdrawing  the  entire  deposition, 
nor  withdraw  the  whole  for  the  purpose  of  re-reading  a  part 
only. 

Appeal:    exceptions.    One   party   cannot  take  advantage  of  the 

6  exceptions  of  the  opposite  party. 

Appeal  from  Kossuth  District  Court. — Hon.   George  H. 

Carr,  Judge. 

Tuesday,  January  31,  1899. 

Action  to  quiet  title  to  forty  acres  of  land.  Decree 
was  entered  dismissing  the  petition,  and  plaintiffs  appeal. 
— Affirmed, 

Clarice  &  Cohenour  and  Kinne,  Hume  &  Bradshaw  for 
appellants. 

Carr  &  Parker  for  appellees. 

Ladd,  J. — I.  The  plaintiffs,  as  heirs  of  Harry  Walkley, 
who  died  March  2, 1893,  claim  to  own  the  southeast  one-fourth 
of  southwest  one-fourth  of  section  31,  township  96  north,  of 
range  28  west  of  fifth  P.  M.,  Iowa.  On  the  12th  day  of 
November,  1890,  Walkley  executed  to  A.  D.  Clarke  a  deed 
conveying  the  northeast  one^fourth  of  section  11,  in  township 
95,  of  the  same  range,  and  included  therein  is  the  above 
description.  The  deed  was  not  recx>rded  till  March  15,  1893 
— after  Walklev's  death.  The  sole  issue  of  fact  is  whether 
Clarke  inserted  this  description  of  the  40  acres  of  land  in  con- 
troversy in  the  deed  after  its  execution,  without  the  authority 
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of  Walkley.  We  shall  not  review  the  evidence  relating  to  the 
possession  and  control  of  the  land  prior  to  December  4,  1892, 
as  it  appears  the  description  was  inserted  at  that  time.  Dif- 
ferent colored  ink  was  used,  and  no  effort  made  to  disguise 
the  handwriting.     That  the  acknowledgment  of  the 

1  deed  can  have  no  reference  to  this  land  does  not  affect 
the  validity  of  the  instrument  as  between  the  parties 

to  it.  Xor  was  the  execution  of  any  deed  essential  to  transfer 
the  title.  Code,  section  4626 ;  Hughes  v.  Lindsey,  31  Iowa, 
3S2 'yWickham  v.  Henthom,  91  Iowa,  243.  If  Clarke  paid 
for  it,  or  went  into  possession,  with  the  assent  of  Walkley,  in 
pursuance  of  a  contract  of  purchase,  the  plaintiffs  should  be 
denied  the  relief  prayed. 

II.     The  plaintiffs  read  in  evidence  certain  interr(^a- 

tories  and  answers  of  the  deposition  of  F.  C.  Wilson,  taken  by 

them,  and  omitted  others,  bearing  on  the  issues,  which  were 

afterwards  introduced  by  the  defendants.     A  party 

2  cannot  be  permitted  to  pick  from  a  deposition,  taken 
at  his  instance,  those  portions  favorable  to  himself, 

and  omit  the  balance.  He  should  either  read  all  that  which 
is  pertinent  to  the  issues  or  none.  This  is  essential  to  the 
orderly  administration  of  justice,  and  is  due  the  opposite 
party.  Kilboume  v,  Jennings,  40  Iowa,  474;  Grant  v. 
Pendery,  15  Kan.  236;  Thomas  v.  Miller,  151  Pa.  St.  482 
(25  Atl.  Rep.  128)  ;  Converse  i\  Meyer,  14  Xeb.  190  (15  X. 
W.  Hep.  340).  When  offered  by  the  opposite  party,  such 
parts  may  be  received  as  relate  to  any  distinct  transaction, 
but  must  include  all  said  on  the  particular  subject.  Bank  t\ 
Bhutasel,  67  Iowa,  318;  Van  Horn  i\  Smith,  59  Iowa,  147; 
Calhoun  v.  Hays  (Pa.),  8  Watts  &  S.  127  (42  Am. 
Dec.  275)  ;  Converse  r.  Meyer,  supra.  It  follows,  a  fortiori, 
that,  after  a  deposition  has  been  introduced  by  the  party  tak- 
ing it,  he  will  not  be  permitted  to  withdraw  a  part — such  as 
the  cross  examination — without  withdrawing  the  entire  depo- 
sition, nor  will  he  be  allowed  to  withdraw  the  whole  for  the 
purpose  of  re-reading  a  part  only.     The  defendants  had  their 
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election  to  have  Wilson's  deposition  excluded,  or  to  read  the 
parts  omitted.  As  they  chose  the  latter  course,  we  shall  con- 
sider the  entire  deposition  in  evidence.  Whitman  v.  Money, 
63  N.  H.  448  (2  Atl.  Rep.  899).  The  attempt  to  withdraw 
the  cross  examination  of  Clarke  will  be  disregarded. 

III.  The  defendants  rely  on  the  evidence  of  Wilson 
and  Clarke.  The  former  testified  in  his  deposition  taken  and 
introduced  in  evidence  by  the  plaintiff  that  he  heard  Clarke 
admit,  after  the  death  of  Walkley,  the  insertion  of  the  descrip- 
tion in  the  deed,  and  that  Clarke  then  said  "he  could  prove 

where  the  payments  came  in,  who  was  paying  in  some 
3  money."     He  was  then  asked :     "Q.     Was  anything 

said  by  Mr.  Clarke  at  the  time  of  that  conversation 
that  he  paid  Mr.  Walkley  part  cash  and  part  mortgage  ?  A. 
Yes,  sir.  Q.  Was  there  anything  else  said  at  that  time  as 
to  when  the  payment  was  made  by  Mr.  Clarke  to  Mr.  Walkley  ? 
A.  I  don't  recollect  what  was  said  about  the  time.  Q- 
There  was  something  said,  was  there  ?  A.  Yes,  sir.  Q.  Do 
you  remember  anything  being  said  by  Mr.  Clarke  at  that  time, 
and  as  a  part  of  the  same  conversation,  that  the  consideration 
paid  was  about  one  thousand  dollars,  or  a  little  less  than  one 
thousand  dollars  paid  Walkley  ?  A.  I  don't  recollect  whether 
the  amount  was  stated  or  not  It  might  have  been.  There 
was  some  talk  of  cash  being  paid  and  some  papers  being 
drawn,  but  I  can't  recollect  now  just  what  it  was."  As  admin- 
istrator he  found  among  Walkley's  papers  notes  and  a  mort- 
gage executed  by  F.  H.  Muzzy  to  Corbin  I.  Edmonds,  on 
which  he  had  since  received  six  hundred  and  sixty-two  dollars 
and  fifty  cents,  and  also  a  note  of  seven  himdred  dollars,  and 
one  of  six  hundred  dollars  signed  by  Clarke.  The  latter  testi- 
fied that  he  had  purchased  the  Muzzy  notes  and  mortgage  of 
Edmonds,  and  that  he  had  never  transferred  them  to  anv 
person  other  than  Walkley.  Though  made  incompetent  by 
section  4604  of  the  Code  to  testify  to  any  personal  transaction 
with  the  deceased,  this  was  not  .within  the  prohibition  of  that 
section.    McElhermey  v.  Hendricks,  82  Iowa,  658.    He  also 
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stated  that  he  did  not  own  these  papers  prior  or  subse- 

4  qiient  to  December  4  or  5,  1892.     The  natural  infer* 
enee  to  be  drawn  from  this  evidence  is  that  on  one  of 

these  days  he  transferred  the  Miizzy  notes  and  mortgage  to 
Walkley.    Clarke  also  testified  that,  as  a  part  of  the  conversa- 
tion with  Wilson,  he  stated  that  he  bought  the  land  of  Walk- 
ley,  and  paid  therefor  in  cash  and  the  transfer  of  the 

5  Muzzy  notes, — an  amount  aggregating  over  one  thou- 
sand dollars, — and,  that  at  Walkley's  suggestion,  to 

avoid  preparing  another  deed,  he  inserted  the  description  in 
that  previously  executed.  This  evidence  was  not  prohibited 
by  section  4604  of  the  Code,  as  it  was  not  of  any  transaction 
or  communication  with  the  deceased,  but  related  solely  to  a 
conversation  with  Wilson,  a  part  of  which  had  been  proven 
by  the  plaintiffs,  and  the  whole  of  which  might  be  inquired 
into  by  the  defendants.  Code,  section  4615 ;  Hess  v.  Wilcox, 
58  Iowa,  380.  Doubtless  declarations  testified  to  by  Clarke 
not  limiting,  qualifying  or  explaining  those  mentioned  by 
Wilson  cannot  be  given  any  weight  in  his  favor.  The  very 
evident  design  of  the  statute  is  tbat  the  whole  of  the  conver- 
sation on  the  same  subject  shall  be  received  in  order  to  deter- 
mine the  consideration  and  weight  to  be  attached  to  that  por- 
tion offered  by  the  adverse  party.  Otherwise,  declarations  in 
favor  of  the  party  offering  them  might  be  considered.  The 
omitted  portion  of  the  conversation  is  shown  to  the  end  that 
the  part  introduced  by  the  adverse  party  shall  be  fully  under- 
stood and  explained. 

IV.  The  plaintiffs,  on  cross-examination,  then  asked 
the  date  the  description  was  in  fact  inserted,  and  the  defend- 
ant, in  so  far  as  responsive,  answered,  "Think  it  was  about  the 
4th  or  5th  of  December,  1892,  to  the  best  of  my  recollection." 
This  was  not  cross-examination  of  anything  brought  out  b^ 
the  defendant,  and  no  objection  to  its  consideration  was  made 
at  the  trial.    True,  the  defendant  objected  because  not 

6  cross-examination  when  the  deposition  was  taken,  but 
the  plaintiffs  are  not  in  a  position  to  take  advantage 

of  the  exceptions  of  their  adversary.    The  defendant  proposed 
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to  withdraw  the  deposition  and  introduce  the  direct  examina- 
tion only.  The  plaintiffs  objected  on  the  ground  that  the 
entire  deposition  must  be  introduced,  and  on  the  contingency 
that  this  might  not  be  sustained,  offered  the  cross-examination. 
As  the  plaintiffs  insisted  on  the  consideration  of  this  evidence, 
and  it  was  not  explanatory  of  anything  elicited  by  the  defend- 
ants, we  are  inclined  to  receive  it.  On  re-direct  exam- 
7  ination  Clarke  stated  that  Walkley  was  then  present 

by  his  side,  and  both  sitting  at  the  same  table.  This 
was  proper  cross-examination  of  Clarke  on  the  subject 
inquired  of  by  the  plaintiff.  The  defendants  must  rely  on 
the  evidence  set  out  to  show  authority  for  inserting  the 
description,  and  we  are  inclined  to  think  it  sufficient  to  estab- 
lish it.  Clarke  would  not  be  likely  to  make  such  an  alteration 
in  Walkley's  presence  without  his  assent,  and,  from  the  trans- 
fer of  the  notes  and  payment  of  some  cash  on  that  particular 
day,  a  consideration  may  be  inferred.  The  accounts  of  Walk- 
lay  with  the  several  banks  at  Algona,  covering  the  last  few 
months  of  1892,  were  introduced  in  evidence,  and  the  amount 
of  money  taken  away  by  him,  and  probably  expended,  from 
December  14,  1892,  to  his  death,  was  shown.  These  accounts 
indicate  neither  the  deposit  of  any  money  paid  by  Clarke  noi 
the  withdrawal  of  any  for  the  purchase  of  the  Muzzy  notes. 
But  it  does  not  appear  to  have  been  the  custom  of  the  deceased 
to  place  all  the  money  received  by  him  in  some  bank,  and,  in 
the  light  of  this  record,  he  might  well  have  used  that  received 
in  paying  a  debt  or  making  a  loan,  and  that  paid  for  the 
Muzzy  papers,  if  ahy,  may  have  been  derived  from  some  other 
source.  It  quite  plainly  appears  that  the  talk  with  Hutchin- 
son occurred  before  the  sale,  and  also  that  relating  to  the  pay- 
ment of  taxes.  In  view  of  the  fact  that  Walkley  was  disposing 
of  all  his  property  preparatory  to  leaving  Algona,  and  that 
his  declarations  related  to  his  o\vnership  of  the  land,  and  no 
change  of  possession  had  been  made,  we  are  inelined  to  think 
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them  8o  connected  with  the  main  facts  in  issue  that  they  may 
well  be  deemed  to  have  a  tendency  to  characterize  and 
8  explain  them.     Trne,  they  were  in  favor  of,  rather 

than  in  disparagement  of  his  title.  In  Wilson  i\  Pat- 
rick, 34  Iowa,  371,  it  does  not  appear  the  declarant  was  in 
{K)Kse8si(m.  But  in  Wilson  i\  Irish,  62  Iowa,  262,  snch  declar- 
ations were  held  admissible.  The  correct  rule  is  thus  stated 
in  1  Grt^nleaf  Evidence,  section  109:  **Xo  reason  is  per- 
«*ived  why  every  declaration  accompanying  the  act  of  posses- 
sioa,  whether  in  disparagement  of  the  claimant's  title,  or 
otherwise  qualifying  its  ]X)ssession,  if  made  in  go<Kl  faith, 
sh<Mild  not  be  received  as  part  of  the  res  gestae;  leaving  its 
effect  to  be  governed  by  other  rules  of  evidence.  Such  declara- 
tions are  received  because  a  part  of  the  res  gestae,  and  not 
Ikx^uso  as  against  the  adverse  party."  The  authorities  cite<l 
by  the  author  indicate  that  the  gn»at  weight  of  authority  is 
with  this  rule.  Beside,  we  have  so  held  with  reference  to  per- 
sonal projK*rty.  See  cases  cited  in  Xodle  v.  Hawthorne,  107 
Iowa,  3S().  And  there  appears  to  be  no  reas<jn  for  distinguish- 
ing as  between  the  kinds  of  proix^rty  concerning  which  the 
dwlarations  are  made.  We  are  not  inclined,  however,  to 
aceonl  the  evidence  of  ccmversation  with  Walklev  anv  con- 
Mderable  weight ;  the  witness(*s  having  no  sikkmbI  interest,  and 
not  likely  to  accurately  rememln^r  datc»s,  and  here  a  change  of 
but  a  few  davs  would  render  all  his  declaraticms  entirely  con- 
hi«^tent  with  the  sale  to  Clarke.  The  result  w^e  reach  is  not 
entirely  satisfactory,  as  we  are  not  ai<le<l  bv  the  evidence  of 
the  partie?<  to  the  transaction.  As  death  has  seale<l  the  lips 
of  <Mie,  and  the  law  those*  of  th(»  other,  we  must  nec(*ssarily 
l<>*>k  to  the  facts  and  circumstances  shown  and  the  inferences 
to  Iw  drawn  therefrom,  to  ascertain  the  truth.  We  are  eon- 
Btraine<l  to  hold,  after  a  separate  examinati<m  of  the  nvord, 
that  the  land  was  S4>ld  an<l  the  d(*s(»ri])ti<rti  ins<»rt(Hl  with  the 
a*«sent  of  the  deceasc^l. — Affirmed. 
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Notes:  maturity  as  to  indorser.  One  of  two  joint  makers  of  a 
note  executed  a  mortgage  to  secure  it,  stipulating  that,  in  case 
of  a  default  in  the  interest,  the  principal  should  become  due. 
For  failure  to  pay  the  interest,  the  principal  was  declared  due 

1  under  the  mortgage,  judgment  was  entered  thereon  against  the 
mortgagor,  and  the  mortgage  was  foreclosed.  Ht^ld,  that  the 
note  did  not  thereby  become  due,  so  as  to  charge  the  payee  on  his 
indorsement  made  on  the  transfer  of  the  note. 

Pkesentmknt.  The  presentation  of  a  note  not  payable  at  any  par- 
ticular place  at  the  old  place  of  business  of  the  maker  and  at  a 

2  bank  in  the  town  where  it  is  payable,  is  not  such  a  demand  as 
will  charge  an  indorser  on  his  indorsement,  where  no  inquiry  was 
made  as  to  the  makers'  whereabouts. 

Appeal  from  Marshall  District  Court, — Hon.  G.  W.  Burn- 
ham,  Judge. 

Tuesday^  January  31,  1899. 

Action  to  charge  the  defendant  as  "indorser  of  a  promis- 
sory note.  Trial  to  the  court,  and  judgment  for  plaintiff  for 
seven  hundred  and  twenty:three  dollars  and  eighty-five  cents. 
Defendant  appeals. — Reversed. 

Albrooh  &  Lundy  for  appellant 

/.  L.  Carney  for  appellee. 

Given,  J. — I.  On  February  14, 1894,  Munns  West  and 
W.  M.  West  executed  and  delivered  to  W.  A.  Haggin  their 
two  joint  promissory  notes,  payable  to  W.  A.  Haggin  or  order, 
at  Union,  Iowa,  one  for  three  hundred  and  fifty  dollars  and 
ninety-two  cents,  payable  one  year  after  date,  and  the  other 
for  seven  hundred  and  sixty-eight  dollars,  payable  two  years 
after  date,  each  bearing  interest  at  eight  per  cent.,  payable 
annually,  and  eight  per  cent,  on  interest  dua  On  the  same 
day  Munns  West  executed  and  delivered  to  W.  A.  Haggin  his 
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mortgage  on  certain  real  estate  to  secure  the  payment  of  said 
notes,  which  mortgage  provides  as  follows :    ^^And  it 
1  is  further  agreed  that,  if  default  shall  be  made  in  the 

payment  of  said  simis  of  money,  or  any  part  thereof, 
principal  or  interest,  then  the  whole  indebtedness  shall  become 
due,  and  the  party  of  the  second  part,  his  heirs  and  assigns, 
may  proceed  by  foreclosure,"  etc.  Prior  to  maturity,  the 
defendant  transferred  said  notes  for  value,  by  indorsements 
in  blank,  the  first  falling  due  to  one  Russell,  and  the  other  to 
plaintiff,  Trease,  with  an  assignment  of  the  mortgage  to  plain- 
tiff indorsed  thereon.  The  Wests  failing  to  pay  said  three 
hundred  and  fifty  dollar  note,  or  any  of  the  interest  due, 
plaintiff,  on  the  twenty-seventh  day  of  February,  1895,  com- 
menced an  action  against  Munns  West  and  W.  M.  West  for 
judgment  on  said  seven  hundred  and  sixty-eight  dollar  note 
and  for  decree  foreclosing  said  mortgage;  alleging  that, 
because  of  the  failure  to  pay  said  first  note  and  the  interest 
due  on  both  notes,  the  whole  indebtedness  had  become 
due.  No  demand  for  payment  was  made  upon  the  makers, 
nor  was  there  any  protest  or  notice  of  protest,  prior  to 
the  bringing  of  said  action,  and  this  defendant  was  not 
made  a  party  thereto  and  had  no  notice  thereof.  On 
May  3,  1895,  Munns  West  failing  to  appear,  default 
and  judgment  for  eight  hundred  and  forty-six  dollars 
and  sixty  cents  and  decree  of  foreclosure  was  rendered 
against  him.  It  does  not  appear  that  W.  M.  West  was 
served  with  notice,  or  that  any  action  was  taken  against  him 
in  the  case.  The  mortgaged  property  was  sold  under  the 
decree,  and  of  the  amount  realized  the  costs  were  paid,  and  the 
balance,  two  hundred  and  fourteen  dollars  and  eighty-nine 
cents,  credited  on  the  judgment,  and  also  upon  the  note,  which 
the  clerk  had  marked  "Canceled"  when  said  judgment  was 
rendered.  Plaintiff  placed  the  note  in  suit  in  the  hands  of 
W.  H.  Rodwell,  a  notary  public  residing  in  Union,  Iowa,  to 
demand  payment,  and,  if  payment  was  not  made,  to  protest  the 
note,  and  give  notice  thereof ;  and  Mr.  Rodwell  made  certifi- 
cate of  protest,  as  follows : 
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*'Be  it  known,  that  on  the  I7th  day  of  February,  in  the 
year  of  our  Lord  eighteen  hundred  and  ninety-six,  at  the 
request  of  H.  C.  Chapin,  cashier  of  tJbe  Citizens'  Bank  of 
Union,  holder  of  the  original  note,  I,  W.  H.  Rodwell,  notary 
public  in  and  for  the  county  aforesaid,  duly  commissioned  and 
qualified,  and  residing  in  Union,  Iowa,  in  the  county  afore- 
said, did,  at  the  close  of  banking  hours  of  said  day,  present  the 
annexed  note  to  Alexander's  Meat  Market,  Munns  West's 
former  place  of  business,  and  at  the  Citizens'  Bank,  and 
demanded  payment  thereof,  which  was  refused  for  want  of 
funds  of  Munns  West  or  W.  M.  West  Whereupon  I,  the  said 
notary,  at  the  request  aforesaid,  did  protest,  and  by  these 
presents  do  solemnly  and  publicly  protest,  as  well  against  the 
makers  and  indorser  of  the  said  note  as  against  all  others 
whom  it  may  or  doth  concern,  for  exchange  or  re-exchange, 
and  all  costs,  charges,  damages,  and  interest  already  incurred, 
and  to  be  hereinafter  incurred,  for  want  of  pa^niient  of  the 
said  note.  And  I  do  further  certify  that,  on  the  same  day 
and  year  above  written,  I  gave  notice  to  the  makers  and 
indorser  of  said  not^  of  the  non-payment  of  the  same,  in  writ- 
ing and  print,  and  put  into  the  post  office  at  Union,  Iowa,  post- 
age prepaid,  as  follows,  to-wit :  A  notice  for  Munns  West, 
Union,  Iowa ;  a  notice  for  W.  M.  West,  Union,  Iowa ;  a  notice 
for  W.  A.  Haggin,  Ferguson,  Iowa ;  a  notice  for  City  National 
Bank,  collectors, — each  of  the  abovernamed  places  being  the 
reputed  places  of  residence  of  the  persons  to  whom  the  notices 
were,  respectively,  directed. 

"Fees,  etc. : 

Protest $     T5 

Demand 50 

Notices '*'> 

Kecord 50 

Total $2  50 

"In  witness  whereof  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal  of  office. 

"W.  H.  Rodwell,  Notary  Public." 
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On  the  thirtieth  day  of  July,  1897,  plaintiff  brought  this 
action  to  recover  the  balance  due  upon  said  seven  hundred  and 
sixty-eight  dollar  note,  with  interest,  from  the  defendant,  as 
indorser. 

II.  ''Grace  shall  be  allowed  upon  negotiable  bills  or 
notes,  payable  within  this  state,  according  to  the  principles  of 
the  law  merchant;  and  notice  of  non-acceptance  or  non-pay- 
ment or  both  of  such  instruments  shall  be  required  according 
to  the  rules  and  principles  of  the  common  law."  Code  1873, 
section  2092.  "The  general  rule  may  be  said  to  be  that  the- 
drawers  and  indorsers  of  a  bill  and  the  indorsers  of  a  note  are 
dicharged  from  their  liability,  imless  payment  of  the  bill  or 
note  be  demanded  from  the  party  previously  boimd  by  it  on 
the  date  on  which  it  falls  due."  1  Parsons  Contract  (ed. 
1868),  p.  292.  We  first  inquire  when  the  note  in  suit  became 
due.  According  to  it«  face  it  fell  due  February  14,  1896; 
but  defendant  contends  that  because  of  the  provision  in  the 
mortgage  quoted  above,  and  the  bringing  of  said  action  to 
foreclose  the  mortgage,  the  entire  indebtedness  then  became 
due,  and  that,  as  no  demand  or  protest  was  then  made  or 
notice  of  protest  given,  he  is  released  from  liability  on  his 
indorsement.  It  is  argued  that  the  notes  and  mortgages  are 
parts  of  the  same  transaction,  that  they  must  be  construed 
together,  and  that,  thus  construed,  the  entire  indebtedness 
became  due  on  default  of  payment  of  the  part  due,  and  that, 
by  bringing  said  action,  the  plaintiff  elected  to  declare  the 
whole  debt  due.  Counsel  say :  "The  law  is  well  settled  that, 
as  between  the  parties  to  any  two  instruments  executed  con- 
temporaneously, they  will  be  construed  together,  as  if  they 
were  one  instrument,  so  far  as  the  facts  are  concerned,"  and 
they  argue  as  if  W.  M.  West  had  joined  in  the  mortgage. 
W.  M.  West  did  not  join  in  the  mortgage;  therefore  the  rule 
does  not  apply  to  him.  Xor  did  he  in  any  way  consent  that 
the  note  in  suit  should  become  due  at  any  other  time  than  that 
expressed  on  its  face.  By  this  note  the  W^ests  obligated  them- 
selves to  pay  the  amount  thereof,  "two  years  after  date,"  to 
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the  holder;  and  by  this  indorsement  the  defendant  agreed 
that  if,  on  demand  then  lawfully  made,  or  endeavored  to  be 
made,  they  failed  to  pay,  on  due  notice  thereof  he  would  pay 
the  debt  Clearly,  as  to  W.  M.  West,  no  other  agreement  was 
ever  made  than  that  expressed  in  the  note,  and  it  did  not 
become  due  as  to  him  until  two  years  after  its  date.  Whether, 
if  Munns  West  was  the  only  maker  of  the  note,  or  if  W.  M. 
West  had  joined  in  the  mortgage,  the  entire  debt  would  have 
become  due  on  default  of  partial  payments  due,  so  as  to 
require  demand,  protest,  and  notice  at  that  time  to  charge  the 
indorser,  we  do  not  determine,  as  such  is  not  the  case  before 
us.  The  Wests  are  joint  makers  of  the  note,  and  neither  could 
change  the  obligation  of  the  other.  The  mortgage  was  a  mere 
incident  to  the  debt,  and  its  foreclosure  was  not  prejudicial 
to  the  indorser.  It  was  favorable  to  him,  as  it  would  have 
been  if  the  holder  of  the  note  had  proceeded  by  attachment 
before  its  maturity,  and  had  recovered  a  part  of  the  debt. 
If  plaintiff  had  caused  demand,  protest,  and  notice  of  pro- 
test, at  the  time  default  was  made  on  the  partial  payments, 
and  thereon  sought  to  have  charged  the  defendant  on  his 
indorsements  on  this  note,  he  might  truthfully  have  answered 
that  the  debt  is  not  due,  and  claimed  the  time  which  the  note 
gave  him.  We  conclude  that,  under  the  facts  of  this  case, 
this  note  did  not  become  due  so  as  to  charge  the  defendant  as 
indorser  imtil  two  years  after  its  date. 

III.  This  note,  though  payable  at  Union,  Iowa,  is  not 
made  payable  at  any  particular  place.  Therefore,  to  charge 
the  defendant  on  his  indorsement,  the  plaintiff  must  8ho\y 
that  on  one  of  the  days  6f  grace  he  caused  demand  of  pay- 
ment to  be  legally  made  upon  the  makers  of  the  note,  or  facts 
which  will  excuse  such  demand ;  that  payment  was  not  made ; 
and  that  notice  thereof  was  duly  given  to  the  makers  and 
indorsers  of  the  note.    Defendant  insists  that  the  formalities 

necessary  to  make  a  legal  protest  were  not  observed. 
2  The  notary^s  certificate  shows  that  demand  was  made 

"to  Alexander's  Meat  Market,  Munns  West's  former 
place  of  business,  and  at  the  Citizens'  Bank ;"  but,  as  the  note 
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was  not  payable  at  either  place,  these  demands  were  insuffi- 
cient. There  was  no  demand  made  upon  either  of  the  makers 
of  the  note,  and  the  contention  is  whether  sufficient  facta  are 
shown  to  excuse  the  plaintiff  from  causing  such  demand  to  be 
made.  Defendant's  counsel  quote  from  Tiedeman  Commer- 
cial Paper,  section  314,  as  follows:  "If  the  place  of  business 
cannot  be  found,  or  the  maker  or  acceptor  has  no  place  f or 
the  transaction  of  financial  matters,  demand  must  be  made 
at  the  residence;  and,  where  the  place  of  business  has  been 
abandoned,  it  will  not  be  enough  to  make  presentation  at  the 
old  place  of  business.  If  the  holder  does  not  know  where  to 
fiiid  the  maker  or  acceptor,  he  must  make  the  most  diligent 
inquiry  before  dishonoring  the  paper  by  protest  for  non- 
payment ;  and  he  must  pursue  the  inquiry  as  long  as  he  does 
not  obtain  some  definite  information  as  to  the  whereabouts  of 
the  maker  or  acceptor."  Mr.  Rodwell,  to  whom  the  making 
of  demand  was  intrusted,  testifies  that  he  had  resided  in 
Unrion  for  twenty-two  or  twenty-three  years;  that  he  knew 
the  Wests ;  that  he  understood  that  they  had  formerly  been  in 
business  in  that  meat  market,  but  that  he  did  not  know  when 
their  place  of  business  or  residence  was  when  he  made  the 
protest.  He  made  no  inquiry  whatever  as  to  their  where- 
abouts, but  assumed  that  it  was  sufficient  that  he  make 
demand  at  said  market  and  bank.  It  is  quite  probable  that 
inquiry  would  have  disclosed  to  him  the  place  of  business  and 
residence  of  thesej  parties,  but  he  made  none,  and  for  aught 
that  appears,  they  were  then  residents  of  Union.  Surelj', 
there  was  not  such  diligence  exercised  as  will  excuse  the 
making  of  demand,  and  therefore  the  judgment  is  reveksed. 
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James  &  Havebstock,  Appellants,  v.  F.  K.  Dalbey  and         {§J    ^ 

KOXANNA  DaLBEY.  *^ 

Fraud*    Where  the  cost  per  foot  was  known,  a  false  estimate  made 

by  an  agent  as  to  the  cost  of  lightning  rods  is  not  sufficient  to 

2    avoid  a  contract  for  their  purchase  for  fraud,  where  the  purchaser 
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had  an  opportunity  to  read  the  contract  and  did  in  fact  look  over 
the  instrument  as  it  was  read  to  him  by  the  a^ent. 

Dnreso*  A  maker  testified  that  he  signed  a  note  because  the  payee 
threatened  to  make  it  cost  him  his  farm,  and  to  prosecute  him 
for  obtaining  money  under  false  pretenses,  and  that  he  did  not 
know  whether  he  had  done  anything  criminal  or  not.  He  was  a 
8  man  of  intelligence,  and  was  surrounded  by  his  family,  some  of 
whom  counseled  against  signing  the  note.  None  of  the  family 
seemed  to  have  been  much  frightened,  and  his  wife  sought  to 
have  a  constable  called  to  arrest  the  payee.  Held,  that  the  note 
was  not  given  under  duress. 

Same.    A  note  given  to  avoid  a  civil  suit  and  in  compromise  of  a 
8-4  claim  against  the  maker,  is  not  void  for  duress. 

EstoppeL    One  who  signs  a  note  after  carefully  reading  it  and  having 
6    his  attention  called  to  the  interest  clau^  therein  cannot  be  heard 
to  say  that  the  note  bore  no  interest. 

Bills  and  Notes:  altekation.    An  alteration  of  a  promissory  note 

after  its  execution  by  the  insertion  of  the  figure  "tt"  which  made 

5    it  draw  interest  at  that  rate  per  cent,  is  not  material  where  as 

executed  the  note  bore  interest  from  date  and  the  law  fixed  same 

rate. 

Llenst  AGENCY.  No  lien  can  be  established  against  the  propert]^  of 
a  married  woman,  on  the  theory  of  her  husband's  agency,  for 
lightning   rods   erected    upon  her  house  and  barn  where  she 

1  objected  to  their  purchase  and  stated  to  her  husband  in  the  pre- 
sence of  the  agent  that  if  he  entered  into  the  contract  he  must 
pay  for  the  rods  with  his  own  money,  and  at  all  reasonable  times 
protested  against  their  erection. 

Appeal  from  Hamilton  District  Court, — Hon.  B.  P.  Bird- 

SALL,  Judge. 

Tuesday,  January  31,  1899. 

Suit  in  equity  upon  a  promissory  note  signed  by  F.  R. 
Dalbey,  and  to  establish  and  foreclose  a  mechanic's  lien  upon 
the  property  of  Roxanna  Dalbey.  Defendant  F.  R.  Dalbey 
pleaded  that  the  note  was  obtained  through  fraud  and  duress, 
and  that  it  had  been  materially  altered  since  its  execution. 
Roxanna  Dalbey  says  that  the  improvement  which  was  placed 
upon  her  property,  to-wit,  lightning  rods,  was  without  her 
consent  and  against  her  protest,  and  that  her  husband,  F.  R. 
Dalbey,    had   no  authority   from   her   to  contract   for  the 
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improvement    The  trial  court  dismissed  the  plaintiff's  peti- 
tion, and  they  appeal. — Reversed. 

D.  C.  Chase  and  J.  B,  Sweet  for  appellants. 


/ 


A,  N,  Boeye  for  appellees.  ^ 

• 
Deemeb,  J. — The  note  in  suit  was  given  in  compromise 

of  a  daim  for  lightning  rods  which  were  erected  upon  a  house 

and  bam  belonging  to  Roxanna  Dalbey.     It  appears  from 

the  evidence  that  Roxanna  objected  to  the  purchase  of 
1  the  rods,  and  that  this  objection  was  made  known  to 

the  agent  who  took  the  contract  for  the  improvements. 
She  said  to  her  husband,  in  the  presence  of  this  agent,  that  if 
he  (the  husband)  entered  into  the  contract,  he  must  pay  for 
the  rods  with  his  money.  She  knew  the  rods  were  being 
erected,  but  she  at  all  reasonable  times  protested  against  iu 
Under  such  a  state  of  facts,  no  lien  can  be  established  against 
her  property.  The  idea  that  her  husband  was  her  agent  for 
the  purpose  of  making  the  improvement  is  clearly  negatived. 
Oetty  V.  Tramel,  67  Iowa,  288 ;  Young  v.  Swan,  100  Iowa, 
323. 

But  it  is  argued  that  there  should  be  a  recovery  against 
the  husband  upon  the  note.  This  instrument  was  given  in 
compromise  of  a  claim  made  by  Cole  Bros,  upon  a  contract 
or  order  for  the  erection  of  lightning  rods.  As  both  the  note 
and  contract  bear  the  signature  of  F.  R.  Dalbey,  they  make 
a  pnma  facie  case  for  plaintiffs,  who  are  indorsees  of  the 
note ;  and  the  burden  is  upon  defendant  to  establish  some  of 
the  defenses  pleaded  by  him.  These  defenses  are  fraud  in 
securing  the  note,  duress,  and  a  material  alteration.  The 
contract  provides  that  defendant  shall  pay  sixty-seven  cents 
per  foot  for  the  rod,  braces  and  elevations  to  be  counted  as 
twenty  feet  of  rod  each ;  and  he  agreed  to  settle  for  the  same 
in  cash,  or  by  note  due  in  three  months  without  interest.  The 
contract  further  provides  that  two  hundred  and  five  feet  of 
Vol.  107  la- 30 
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rod,  and  six  pointe,  six  balls,  and  two  vanes,  should  be  fur- 
nished free  of  charge. 

It  is  claimed  that  this  contract  was  obtained  by  fraud, 
and  that  the  agent  for  Cole  Bros,  represented  that  the  rods 
would  cost  but  ten  dollars  and  twenty-five  cents,  whereas  the 

claim  made  when  the  work  was  completed  was 
2  for  a  very  much  larger  sum.     Defendant  is  a  school 

teacher,  and  is  above  the  average  in  intelligence. 
He  had  an  opportunity  to  read  the  contract,  and  did, 
in  fact,  look  over  the  instrument  as  it  was  read  to  him 
by  the  agent  No  claim  is  made  that  the  agent  misread 
it  The  only  fraud  attempted  to  be  proven  is  the  false 
estimate  made  by  the  agent  as  to  cost  of  the  rods.  This 
is  not  sufficient  to  avoid  the  contract  Roundy  v.  Kent, 
75  Iowa,  662 ;  Reid  v.  Bmdley,  105  Iowa,  220 ;  Organ  Co.  v. 
Caldwell^  94  Iowa,  584;  Jenkins  v.  Coal  Co,  82  Iowa,  618; 
McKinney  v.  Herrich,  66  Iowa,  414;  McCormack  v.  Mol- 
burg,  43  Iowa,  561. 

After  the  rods  had  been  erected,  another  agent  of  Cole 
Bros,  called  upon  Dalbey  for  the  purpose  of  making  settle- 
ment A  controversy  arose  between  this  agent  and  Dalbey 
as  to  the  amount  for  which  he  (Dalbey)  was  liable,  which 
was  finally  settled  by  the  execution  of  the  note  in  suit.  It  is 
contended  that  Dalbey  did  not  sign  the  note  of  his  free  will, 

but  through  duress,  caused  by  threats  of  prosecution 
3-  for  obtaining  property  under  false  pretenses.     The 

evidence  of  Dalbey  on  this  point  is  as  follows.  I 
signed  the  note  about  four  o'clock.  I  told  him  I  would  not 
sign  any  note.  I  said,  ^I  won't  sign  any  note;  it  is  a  damn 
swindle,  and  I  won't  sign  any  nota'  He  says,  ^You  will  have 
to  sign  it'  I  says,  ^I  won't  do  it'  He  says,  ^If  you  don't 
sign  it,  I  will  make  it  cost  you  your  farm.'  He  says,  *I  will 
prosecute  you  for  getting  goods  under  false  pretenses.'  He 
tore  around  like  a  man  with  his  head  off.  My  daughter  and 
my  wife  and  son  were  there.  My  wife  took  part  in  the  con- 
versation.   I  finally  signed  the  note.    It  is  the  same  note  you 
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have  referred  to  in  oontroversy  in  this  action.  Q.  The 
property  was  all  in  her  name,  was  it  not  ?  A.  Yes,  sir.  Q. 
How  did  you  understand  that  he  was  going  to  break  you  up, 
if  she  had  nothing  to  do  with  the  contract  ?  A.  I  knew  it 
would  call  out  litigation.  I  was  not  so  much  afraid  of  that 
as  I  was  of  the  other,  because  I  did  not  know  whether  I  had 
done  anything  wrong  or  not  in  signing  that  contract, — 
whether  I  had  done  a  criminal  act  or  not.  Of  course,  he  got 
me  considerably  rattled.  I  didn't  know  much  of  anything 
along  the  last  of  it.  This  note  was  signed  at  four  o'clock, 
and  he  had  put  the  rods  on  at  noon."  Mrs.  Dalbey  testified  as 
follows:  "They  were  at  the  bam  quarreling.  He  wanted 
him  to  sign  a  note  for  the  amount  he  asked  for  the  rods,  and 
they  wouldn't  do  it.  He  threatened  to  take  it  up.  He  said 
he  had  broken  more  than  one  farm.  He  said  he  would  make 
it  cost  us  twice  as  much.  I  stayed  there  until  he  left^  about 
four  o'clock.  I  was  there  about  three  hours.  McCann  threat- 
ened to  prosecute  my  husband  for  getting  something  under 
false  pretenses.  I  ordered  him  to  take  down  the  rods,  and 
take  them  away,  and  he  said  he  didn't  have  to.  I  wanted  my 
son  to  go  after  the  constable  to  arrest  him.  Q.  This  man  told 
you,  when  he  was  there  making  threats,  that  he  could  file  a 
lien  on  the  place,  didn't  he?  A.  Yes,  sir.  Q.  That  was 
the  only  threat  he  made  ?  A.  Yes,  sir.  He  said  he  would  not 
take  a  lien  if  he  would  sign  the  note.  Q.  Now,  if  you  had 
tried  very  hard,  Mrs.  Dalbey,  you  could  have  made  these  fel- 
lows quit  ?  A.  What  can  one  woman  do  with  those  desperate 
fellows  ?  I  did  not  see  him  have  any  revolver,  but  the  motions 
were  just  as  good.  I  guess  he  was  armed.  My  son  was  there 
all  the  time.  My  husband  was  not  afraid  of  him  personally." 
The  daughter  said:  "A.  Was  down  to  the  bam  before  the 
note  was  signed.  McCann  threatened  prosecution,  and  to 
break  them  up,  and  make  them  trouble.  My  mother  wanted 
my  brother  to  go  for  the  constable,  and  have  them  arrested. 
I  think  my  father  was  in'f ear.  He  trembled  and  turned  pala 
The  man  threatened  to  put  a  lien  upon  the  place."    The  son 
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testified  as  follows  regarding  this  issue:  "McCann  (the 
agent)  said  he  would  have  to  pay  for  them ;  that  it  would 
cost  him  more  than  his  farm  was  worth.  McCann  did  not 
know  anything  about  the  circumstances  of  the  farm  at  that 
time.  McCann  also  told  him  that  he  would  have  him  arrested 
for  getting  property  under  false  pretenses.  My  mother  told 
him  not  to  sign  the  note;  said  she  would  not  pay  any  such 
price  for  the  rods;  to  take  them  down,  and  get  away  from 
there.  She  told  him  the  place  was  hers,  and  she  was  the  boss 
of  it  She  wanted  me  to  go  after  the  constable,  and  have  them 
arrested."  The  agent  who  took  the  note  denied  making  any 
threats,  save  that  he  would  or  could  file  a  mechanic's  lien 
against  the  property ;  and  another  witness  testifies  to  certain 
conversations  with  Dalbey  which  negative  any  idea  that 
threats  were  made  against  him. 

Now,  duress  is  defined  to  be  "an  actual  or  threatened 
violence  or  restraint  of  a  man's  person,  contrary  to  law,  to 
compel  him  to  enter  into  a  contract,  or  t^  discharge  one." 
Kmg  V,  Williams,  65  Iowa,  167.  And  it  must  be  that  degree 
of  constraint  or  danger,  either  actually  inflicted  or  threatened 
and  impending,  sufficient  to  overcome  the  mind  and  will  of  a 
person  of  ordinary  firmness.  Brown  v.  Pierce,  7  Wall.  214* 
And  the  act  which  the  party  seeks  to  avoid  must  have  be^a 
done  by  him  through  fear  of  such  threatened  arrest.  Flani- 
gem  V.  City  of  Minneapolis,  36  Minn.  406  (31  N.  W.  Rep. 
359).  The  question  of  duress  is  ordinarily  one  of  fact,  and  it 
must  be  shown  that  the  will  of  the  person  was  constrained 
thereby.  Dunham  v.  Griswold,  100  K  Y.  226  (3  X.  E.  Eep. 
76).  We  have  already  observed  that  Dalbey  is  a  man  of  more 
than  ordinary  intelligence.  At  the  time  he  gave  the  note  he 
was  surrounded  by  the  members  of  his  family^  some  of  whom 
counseled  with  him  regarding  the  effect  of  the  note.  Neither 
the  wife  nor  the  children  seem  to  have  been  very  much  fright- 
ened, and  the  wife  sought  to  have  a  constable  called  to  arrest 
the  agent.    No  doubt  Dalbey  thought  he  would  have  litigation 
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if  he  refused  to  sign  the  note,  but  he  knew  very  well 

4  that  he  was  not  guilty  of  a  crime.    We  are  constrained 
to  believe  that  he  gave  the  note  to  avoid  a  civil  suit, 

and  in  compromise  of  the  claim  against  him.  This  falls  far 
short  of  dure§s.  The  act  of  making  the  note  may  have  been 
ill-advised,  but  it  was  not  given  through  duress. 

II.     Further,  it  is  said  that  the  note  was  materially 

altered  after  its  execution,  by  the  insertion  of  the  figure  "6," 

which  made  it  draw  interest  at  that  rate  per  cent.,  whereas 

the  note  as  originally  given  bore  no  interest.     As 

5  given,  the  note  read :  "One  year  after  date,     *     *     * 
I  promise  to  pay  Cole  Bros.,  or  bearer,     *     *     * 

with  interest  from  dato  until  paid,  the  sum  of  one  hundred 

and  fifty  dollars,  at  the  rate  of per  cent,  per  annum/* 

The  alteration  was  by  inserting  the  figure  "6"  in  the  blank 
space.  Appellants  contend  that  this  was  not  a  material  altera- 
tion, because  the  note  drew  six  per  cent  interest  in  any 
event.  It  is  a  commonplace  that  an  alteration,  to  avoid  a 
note,  must  be  material ;  that  is,  it  must  so  change  the  l^al 
effect  of  the  instrument  as  to  make  it  express  a  promise  differ- 
ent from  that  which  the  parties  in  fact  made.  Rowley  v. 
Jewett,  56  Iowa,  492 ;  Robinson  v.  Insurance  Co.  25  Iowa, 
430.  If  the  law  would  have  supplied  the  matter  introduced 
into  the  writing,  such  insei^tion  will  not  be  deemed  a  material 
alteration.  2  Daniel  Negotiable  Instruments,  section  1398 ; 
Bank  v.  Wolff,  79  Cal.  71  (21  Pac.  Rep.  551).  As  exedtited, 
the  note  bore  interest  from  date,  and  the  law  affixed  the  rate, 
to-wit,  six  per  cent.  Adding  the  figure  6  in  the  blank  did 
not,  therefore,  change  its  legal  effect. 

Claim  is  made,  however,  that  the  agent  who  took  the 

note  represented  that  it  should  draw  no  interest,  and  that  he 

also  stated  that  the  note,  as  written,  did  not  bear  interest. 

Appellee  read  the  note  over  very  carefully  before  he 

6  signed  it,  and  his  son  called  attention  to  the  interest 
clause  of  the  note.     After  some  discussion  Dalbey 

signed  it,  knowing  full  well  the  terms  thereof.     Having  so 
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signed,  he  cannot  now  be  heard  to  say  that  the  note  bore  no 
interest.    See  authorities  first  above  cited. 

As  F.  R.  Dalbey  has  failed  to  make  out  any  of  the 
defenses  pleaded  by  him,  there  should  have  been  judgment 
against  him  for  the  amoimt  of  the  note  in  suit,  and  the  cause 
will  be  remanded  for  that  purpose. — ^Reversed. 


Talcott  Brothers  v.  D.  W.  I^oel,  Administrator  of  the 
,\w6  Iwl  Estate  of  J.  A.  Xoel,  Deceased,  et  al..  Appellants. 

L^  S22         Municip*!  Corporations:  ASSESSMENT crrtificates.    A  town  council 

is  authorized  to  issue  an  assessment  certificate  for  a  special  assess- 
ment to  pay  for  street  paving,  expressing  the  assessment  as  due 
and  payable  immediately,  unless  the  owner  of  the  property 
assessed  shall  sign  an  agreement  endorsed  thereon  so  as  to  extend 
the  time  of  payment,  by  Code  1873,  section  478,  providing  that 
a  municipal  corporating  may  by  general  ordinance  prescribe  the 

1  mode  in  which  the  charge  on  the  respective  owners  of  real  pro- 
perty and  on  such  property  shall  be  assessed  and  determined  for 
the  purposes  therein  authorized,  which  charge  when  assessed  shall 
be  payable  by  the  owner  at  the  time  of  the  assessment,  personally, 
and  shall  also  be  a  lien  upon  the  respective  lots  from  the  time  of 
the  assessment. 

Notice  of  records.  A  purchaser  of  an  assessment  certificate  issued 
by  a  town  council  upon  a  special  assessment  to  pay  for   street 

2  paving  is  charged  with  notice  of  the  records  of  the  town  disclos- 
ing the  condition  as  to  the  improvement,  contract  and  assessment 

5  and  of  the  town  ordinance  on  the  subject  of  such  improvement 
providing  for  the  issuing  of  the  certificate,  and  permitting  an 
owner  liable  for  an  assessment  by  an  agreement,  to  change  the 
time  of  payment  as  therein  specified. 

Public  Improvements,  The  fact  that  a  special  assessment  levied  by  a 
town  council  to  pay  for  a  street  paving  was  not  certified  to  the 
county  auditor  for  collection  by  the  county  treasurer  does  not 
execuse  a  purchaser  of  the  real  property  on  which  such  assess- 
ment is  a  lien  from  failure  to  take  notice  of  such  assessment  since 

4  the  certifying  of  the  assessment  to  the  auditor  is  not  a  duty 
enjoined  but  a  right  conferred,  the  exercise  of  which  is  discretion- 
ary under  Code  1873,  section  441,  providing  that  such  right  is  "in 
addition  to  the  means  provided  in  the  three  preceding  sections," 
one  of  which  provides  that  '*such  charge  may  be  collected  and 
such  lien  enforced  by  a  proceeding  at  law  or  in  equity  either  in 
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the  name  of  the  corporation  or  of  any  person  to  whom  it  shall 
have  directed  payment  to  be  made." 

S\ME.  Where  an  improvement  was  ordered  made,  and  the  assess- 
ment levied  with  the  right  in  view  of  the  city  to  agree  with  the 
lot  owner  to  an  extension  of  time  of  payment  of  the  assessmen:) 
8  certificate,  it  cannot  be  objected  that  the  city  had  exhausted  its 
authority  in  the  premises  before  executing  the  agreement,  this 
being  a  part  of  the  entire  scheme  for  making  the  improvement. 

Limitation  of  action:  written  contkact.  A  written  agreement  upon 
the  back  of  an  assessment  certificate  issued  for  a  special  assess- 
ment to  pay  for  street  paving  which  is  a  plain  assumption  by  the 
owner  of  the  property  of  an  obligation  to  pay  and  a  waiver  of  all 
legal  objections  to  the  claim,  in  consideration  of  additional  time, 
1  is  a  written  contract  within  the  meaning  of  Code  1873,  section 
2529,  subdivision  5,  an  action  upon  which  is  not  barred  until  ten 
years  from  the  time  it  accrued. 

Appeal:  cross  appeal.    Findings  will  not  be  reviewed  on  appeal  in 

6  favor  of  a  party  who  has  not  appealed  from  a  judgment. 

Bevievt.    Objection  as  to  the  admission  of  evidence  will  not  be  con- 

7  sidered  on  appeal,  where  the  essential  facts  clearly  and  properly 
appear  after  disregarding  all  evidence  of  doubtful  character. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Tuesday,  January  31,  1899. 

Prior  to  July  15,  1889,  E.  H.  Gillette  was  the  owner 
of  lot  53,  in  Garden  Grove  addition  to  North  Des  Moines. 
About  that  time  the  town  of  North  Des  Moines  levied  on  said 
lot  a  special  assessment  to  pay  for  street  paving,  under  the 
provisions  of  the  law  therefor,  and  an  assessment  certificate 
issued  therefor  for  one  hundred  and  fifty-six  dollars  and 
fouil^en  cents.  Gillette  co^veyed  the  lot,  and  other  convey- 
ances followed,  so  that  the  title  rested  in  J.  A.  Noel,  of  whose 
estate  the  defendant  J.  W.  Noel  is  administrator.  Plaintiff 
is  the  owner  of  the  assessment  certificate,  and  this  action  is  to 
recover  thereon,  and  to  enforce  a  lien  on  the  lot  above  men* 
tioned.  The  grounds  and  reasons  urged  against  a  recovery 
can  be  noticed  in  the  opinion.  There  was  a  judgment  and 
decree  for  plaintiff,  and  defendants  appealed. — Affirmed. 
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Ayres,  ^Voodln  &  Ayres  for  appellants. 
Oeo,  H.  Lewis  for  appellees. 

Granger,  J. — I.  The  special  assessment  was  levied 
July  15,  1889,  and  this  action  was  commenced  October  8, 
1896,  and  it  said  that  the  action  is  barred  by  the  statute  of 
limitations.  Several  other  facts  are  important  to  settle  the 
question.  The  assessment  certificate,  which  is  made  the  basis 
of  the  action,  is  signed  by  the  mayor  and  recorder  of  the  city 
of  Des  Moines,  and  is  dated  July  16, 1889.  On  the  certificate 
is  an  agreement,  signed  by  E.  H.  Gillette,  as  follows :  "Agree- 
ment. I,  E.  H.  Gillette,  do  hereby  elect  to  pay  the  amount 
of  the  within  certificate  in  seven  equal  annual  installments, 
as  therein  provided.  And  in  consideration  of  the  holder  of 
said  certificate  forbearing  to  demand  and  enforce  the  first 
payment  prior  to  the  fifteenth  day  of  July,  1889,  and  each 
subsequent  payment  prior  to  the  corresponding  date  in  each 
annual  and  successive  year,  according  to  the  provisions  of  said 
certificate,  I  agree  and  do  hereby  waive  all  objections  of  irreg- 
ularity or  illegality  as  to  said  assessments,  or  the  ordinances 
or  resolutions  under  which  said  improvements  were  ordered 
to  be  made,  and  the  contract  therefor  executed.  And  I  agree 
that  I  will  pay  the  said  assessment,  and  the  interest  thereon, 
as  provided  in  said  certificate,  and  the  coupons  thereto 
attached.  E.  II.  Gillette."  By  an  ordinance  of  the  town  of 
North  Des  Moines  it  was  provided  that  any  owner  liable  for 
such  assessments  could,  by  such  an  agreement,  change  the 
time  of  payment  as  specified  in  the  agreement.  It  will  be 
seen  that  there  is  a  positive  undertaking  to  pay  the  assessment 
and  interest,  and  the  agreement  is  made  a  part  of  the  assess- 
ment certificate.  The  question  is  whether  the  action  is  on  a 
written  contract,  so  as  to  come  within  the  provisions  of  sub- 
division 5  of  section  2529  of  the  Code  of  1873,  so  that  the 

action  is  not  barred  until  ten  years  from  the  time  it 
1  accrued.    The  agreement,  which  is  made  a  part  of  the 

certificate,  is  in  writing,  and  is  a  plain  assumption  of 
an  obligation  to  pay,  and,  in  consideration  of  additional  time, 
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is  a  waiver  of  all  legal  objections  to  the  claim.  We  are  with- 
out doubt  that  it  is  a  contract  in  writing,  so  that  the  action  is 
not  barred  until  ten  years  from  the  time  it  accrued.  It  is 
thought  there  is  no  law  authorizing  the  town  council  to  issue 
such  certificate.  We  need  say  no  more  than  that  there  is  no 
express  law  against  it,  and  Gillette  voluntarily  made  it  a 
part  of  his  contract  of  payment,  which  he  undoubtedly  had  a 
right  to  do.  The  certificate  is  one  of  recitals,  by  the  mayor 
and  recorder,  of  the  proceedings  of  the  council,  the  contract, 
the  performance  thereof,  and  of  the  levy  of  the  assessment,  as 
the  facts  otherwise  appeared ;  and  expressed  the  assessment  as 
due  and  payable  immediately,  as  the  law  required,  unless  Gil- 
lette should  sign  the  agreement  indorsed  thereon  so  as  to 
extend  the  time  of  payment.  The  authority  for  all  of  this  is 
prescribed  in  the  ordinances  of  the  then  town  of  ?f orth  Dee 
Moines,  now  a  part  of  the  city  of  Des  Moines.  The  following 
is  a  part  of  section  478,  Code  1873 :  "Each  municipal  oor^ 
poration  may,  by  a  general  ordinance,  prescribe  the  mode  in 
which  the  charge  on  the  respective  owners  of  lots  or  lands, 
and  on  the  lots  or  lands,  shall  be  assessed  and  determined  for 
the  purposes  authorized  by  this  chapter ;  such  charge,  when 
assessed,  shall  be  payable  by  the  owner  or  owners  at  the  time 
of  the  assessment  personally,  and  shall  also  be  a  lien  upon  the 
respective  lots  or  parcels  of  land  from  the  time  of  the  assess- 
ment." The  certificate  seems  to  be  a  part  of  the  mode  of 
making  the  charge  on  the  lots  or  lands  effective,  and  is  within 
the  provisions  of  the  section  quoted.  It  is  undoubtedly  true 
that  cities  exercise  only  such  powers  as  are  expressly  granted, 
and  such  implied  ones  as  are  necessary  to  make  available  the 
powers  conferred.  The  power  to  make  the  improvements 
and  assess  the  costs  to  the  abutting  lots  or  lands  is  expressly- 
conferred.  Code  1873,  section  466.  The  mode  of  assess- 
ment, and  how  the  obligation  created  thereby  shall  be  evi- 
denced, is  incidental  to  the  powers  expressly  granted.  It  is 
said  that  these  defendants  ought  not  to  be  bound  by  what  Gil- 
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lette  has  done  in  the  way  of  extending  the  time  of  payment^ 
as  they  had  no  notice  thereof,  and  took  by  warranty 

2  deed.    The  records  of  the  town  of  North  Des  Moines 
disclosed  the  condition  as  to  the  improvement  con- 
tract and  assessment,  of  which  notice  must  be  taken.     The 

-  ordinance  of  the  town  on  the  subject  of  such  improvement 

provided  for  the  issuing  of  the  certificate,  and  the  agreement 

that  was  made,  so  that  a  purchaser  was  put  upon  inquiry  to 

know  how  the  lots  were  affected.    It  is  thought  that 

3  the  town  council  had  exercised  all  the  powers  granted, 
such  as  ordering  the  improvement,  making  the  con- 
tract, accepting  the  work,  and  levying  the  assessment,  before 
Gillette  made  the  agreement  by  which  the  time  of  payment 
was  extended.  Only  in  a  sense  is  that  true.  It  is  true  that 
the  agreement  was  not  made  until  all  of  these  things  were 
done,  nor  could  it  well  be  before ;  but  during  all  these  proceed- 
ings the  law  of  the  corporation  provided  the  right  so  to  do, 
and  all  was  done  with  that  right  in  view,  so  that  its  exercise 
was  a  part  of  the  entire  scheme  for  making  the  improvement 

II.     The  assessment  in  question  was  never  certified  to 

the  county  auditor  for  collection  by  the  county  treasurer,  as 

other  taxes,  and  it  is  urged  that,  because  of  this,  defendants 

were  not  required  to  take  notice  of  the  assessment 

4  There  is  no  requirement  that  it  shall  be  certified  up. 
The  right  is  given  to  do  so  by  Code  1873,  section  481. 

The  section  expressly  provides  that  such  right  is  ^*in  addition 
to  the  means  provided  in  the  three  preceding  sections,"  and 
one  of  such  sections  expressly  authorizes  this  proceeding  in 
these  words :  ^*Such  charge  may  be  collected  and  such  lien 
enforced  by  a  proceeding  at  law  or  in  equity,  either  in  the 
name  of  the  corporation  or  of  any  person  to  whom  it  shall  have 
directed  payment  to  be  made."  The  certifying  of  the  assess- 
ment to  the  auditor  is  not  a  duty  enjoined,  but  a  right  con- 
ferred, and  its  exercise  is  discretionary.  The  general  rule  as 
to  carrying  forward  taxes  from  year  to  year  has  no  applica- 
tion before  they  are  certified  up,  so  as  to  come  within  the 
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general  rule  for  the  collection  of  taxes;  hence  the  cases  of 
Cummings  v.  Easton,  46  Iowa,  183;  Jisha  v,  Ringgold 
County,  6Y  Iowa,  630,  and  other  cases,  are  without  appli- 
cation. 

It  is  said  there  should  be  some  way  that  a  person  desiring 

to  purchase  such  property  can  with  reasonable  certainty  know 

the  liens  thereon,  and  we  think  there  is  a  way.    The  records 

of  the  corporation  in  which  the  property  is  situated 

5  would  have  given  all  needful  information,  and  as 
fully  so  as  would  the  coimty  records  had  the  assess- 
ment been  certified  up  for  collection. 

The  query  is  suggested,  in  argument,  whether  a  person 
purchasing  such  a  lot  must  take  notice  of  the  records  of  the 
city  or  town.  That  they  are  so  required  we  do  not  think  open 
to  serious  question.  See  1  Dillon  Municipal  Corporations, 
sections  354-356;  Oosselink  v,  Campbell,  4  Iowa,  296.  See, 
also,  17  Am.  &  Eng.  Enc.  Law,  254.  It  appears  that  inqui- 
ries were  made  of  the  auditor  and  treasurer  of  Polk  county 
as  to  assessments  on  the  lot  in  question,  and  they  stated  that 
there  were  none.  We  need  add  nothing  to  what  we  have  said 
as  to  the  question  of  notice.  Their  statements  were  that  none 
appeared  of  record  in  their  offices,  and  it  is  true  that  none  did. 
Their  statements  in  no  way  affected  the  situation. 

There  is  some  complaint  as  to  the  admission  of  evidence 
that  we  need  not  consider  separately.     The  essential 

6  facts  clearly  and  properly  appear,  after  disregarding 
all  evidence  of  a  doubtful  character. 

It  seems  that  the  court  held  that  certain  coupons  on  the 

certificate  were  barred  by  the  statute  of  limitations,  and 

plaintiff  thinks  there  should  be  a  reversal  as  to  such 

7  holding.    We  nowhere  find  any  showing  of  an  appeal 
by  plaintiff,  and,  without  an  appeal,  we  can  not  reverse 

in  its  favor.    The  judgment  will  be  affirmed. 
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Maetha  a.  Beard  v.  E.  L.  Guild/ Appellant 

ETidence:  neolioenge.  Evidence  that  after  plaintiff  was  thrown 
from  defendant's  hack  and  received  the  injuries  complained  of 
the  latter  had  a  door  placed  upon  the  hack,  is  not  admissible  for 
8  the  purpose  of  proving  that  the  defendant  was  negligent  in  not 
having  a  door  on  the  hack  at  the  time  of  the  accident,  especially 
where  the  only  negligence  complained  of  is  in  the  manner  in 
which  the  hack  was  driven. 

Same.    Evidence  as  to  the  general  build  and  make-up  of  a  hack  from 

which  plaintiff  was  thrown  is  admissible  in  an  action  against 

4    the  owner  of  the  hack  for  personal  injuries,  although  the  only 

negligence  complained  of  in  the  petition  is  in  the  manner  in  which 

it  was  driven. 

Plea  and  Charge.    Where  the  negligence  charged  consisted  of  driv- 
ing a  hack,  in  which  plaintiff  was,  over  a  rough  street,  at  a  rapid 
2    pace,  and  a  careless  attempt  to  go  around  another  team,  it  was 
error  to  submit  the  issue  of  failure  to  furnish  safe  horses,  careful 
drivers,  or  good  vehicles,  and  to  keep  the  latter  in  repair. 

Arrest  of  Jodgment:  pleading.     Under  Code  1878,  sections  2842, 

2848,  requiring  an  amendment  filed  by  leave  of  court  after  ver- 

1    diet  and  pending  motion  in  arrest  to  be  denied  or  confessed,  a 

failure  to  move  to  strike  or  to  respond  amounts  to  an  admission 

of  the  facts  stated. 

Appeal  from  Linn  District  Court, — Hox.  W.  G.  Thompson, 

Judge. 

Wednesday,  February  1,  1899. 

Action  at  law  to  recover  damages  for  iniuries  received 
by  plaintiff  in  being  tliro\vn  from  a  hack.  Defense,  a  general 
denial.  Trial  to  jury,  verdict,  and  judgment  for  plaintiff, 
and  defendant  appeals. — Reversed, 

Rickel  &  Crocker  and  WUli^im  Glenn  for  appellant. 
Charles  W.  Kepler  for  appellee. 

Deemer,  J. — Appellant  is  engaged  in  the  business  of 
running  hacks  to  and  from  the  town  of  Mt.  Vernon,  to  the 
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depot  of  the  Chicago  &  Northwestern  Raihroad  Company.  On 
the  thirtieth  day  of  August^  1895,  plaintiff,  who  was  carry- 
ing a  young  babe,  took  passage  in  one  of  appellant's  vehicles 
at  the  railway  depot,  to  be  driven  to  her  home,  in  the  town  of 
Mt.  Vernon.  While  driving  along  one  of  the  streets  of  that 
town,  which  had  been  recently  macadamized  with  broken 
stone,  that  had  been  so  laid  as  to  make  the  center  of  the  street 
from  eighteen  inches  to  two  feet  higher  than  the  sides,  defend- 
ant attempted  to  pass  a  team  which  preceded  him,  and,  in  so 
doing,  was  compelled  to  run  his  horses  along  the  side  of  the 
street,  and  near  to  a  ditch,  which  was  partially  filled  with 
broken  stone.  While  appellant  was  driving  fast,  in  his  effort 
to  pass  the  team,  appellee,  with  the  babe  in  her  arms,  was 
thrown  from  the  hack  and  into  the  ditch,  receiving  injuries 
of  which  she  complains.  Appellant  was  so  intent  on  getting 
past  the  team  that  he  did  not  know  that  appellee  had 
been  thrown  from  his  hack  until  he  had  passed  the 
team  he  was  endeavoring  to  go  around,  and  then  learned 
it  from  one  of  the  appellee's  children,  who  iremained  in  the 
vehicle.  The  negligence  declared  upon  is  the  careless  attempt 
to  go  round  the  team  where  the  accident  occurred,  and  the 

running  of  the  team  over  the  rough,  macadamized 
1  street.     The  original  pleading  did  not  allege  that 

appellee  did  not  by  her  own  negligence  contribute  to 
the  injury.  After  the  verdict  was  returned,  and  before  a 
motion  in  arrest  of  judgment  had  been  submitted,  appellee,  by 
leave  of  court,  filed  an  amendment  to  her  petition  pleading 
freedom  from  contributory  negligence.  No  motion  was  made 
to  strike  this  amendment,  and  no  response  was  made  thereto 
by  appellant. 

Under  the  statutes  existing  when  this  case  was  tried 
(sections  2842  and  2843  of  the  Code  of  1873),  the  facts  thus 
stated  were  admitted,  and  appellee  was  entitled  to  such  judg- 
ment as  she  would  have  been  entitled  to  had  these  facts  been 
stated  in  the  original  petition.  The  trial  court,  after  stating 
the  issues  and  instructing  that  the  burden  was  upon  the  plain- 
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tiff  to  prove  the  material  allegations  of  her  petition,  further 
charges  as  follows:  "(4)  If  you  are  satisfied  from  the  said 
evidence  that,  at  the  time  of  the  alleged  injury  of  plaintiff, 
defendant  was  engaged  in  the  business  of  carrying  passengers 
for  hire  from  the  railroad  depot  to  his  hotel  and  other  parts 
or  places  in  the  town  of  Mt.  Vernon,  and  you  further  find  he 
received  plaintiff  into  his  hack,  by  him  used  for  carrying  pas- 
sengers, and  while  she  was  being  so  carried,  it  was 
S  incumbent  upon  defendant,  and  it  was  his  duty,  as 

the  proprietor  of  said  hack,  to  furnish  good  and  safe 
horses,  skillful  and  careful  drivers,  for  the  team,  and  to  man- 
age and  drive  the  same  with  care,  skill,  and  prudence,  and  if 
he  fails  to  so  do,  and  injury  occurs  to  a  passenger  because  of 
such  failure,  he  would  be  liable  therefor.      (5)   You  are 
instructed  that  it  is  the  duty  of  the  proprietors  of  hacks  kept 
and  used  for  the  transportation  of  passengers  for  hire  to  fur- 
nish good  vehicles,  and  to  keep  them  in  good  repair,  and  they 
are  bound  to  exert  the  utmost  skill  and  prudence  in  carrying 
their  passengeA,  and  are  responsible  for  the  slightest  negli- 
gence or  want  of  skill,  but  are  not  responsible  for  unavoidable 
accidents  beyond  their  control."    It  will  be  noticed  that  the 
petition  does  not  charge  failure  to  furnish  good  and  safe 
horses,  skillful  and  careful  drivers,  or  good  vehicles.  Nor  does 
it  allege  any  fault  in  failing  to  keep  the  hack  in  repair.     The 
instructions  which  we  have  quoted  told  the  jury,  however, 
that,  if  the  defendant  failed  to  furnish  good  horses  or  skillful 
and  careful  drivers,  he  would  be  liable  therefor.     The  fifth 
instruction  states  that  it  was  the  duty  of  the  appellant  to  fur- 
nish good  vehicles,  and  to  keep  them  in  repair,  and  that  he 
was  responsible  for  the  slightest  n^ligence  or  want  of  skill. 
As  there  were  no  such  charges  of  negligence,  it  was  manifestly 
improper  to  submit  them  to  the  jury.    Storrs  v.  Emerson,  72 
Iowa,  390;  Miller  v.  Railroad  Co,  76  Iowa,  318;  Deppe  v. 
Railroad  Co,  36  Iowa,  52 ;  Roberts  v.  Richardson,  39  Iowa, 
290.      • 
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That  the  jury  understood  the  condition  of  the  hack  to 
be  directly  in  issue  is  manifest  from  the  manner  in  which  the 
case  was  tried.     A  witness  was  asked  whether  there  was  a 

door  to  the  hack  at  the  time  of  the  injury.     After 
3  stating  there  was  not   (which   answer  was  proper 

enough  under  the  issues  presented),  he  was  further 
asked  how  long  after  the  accident  it  was  that  appellant  put 
a  door  on  the  hack.  This  question  was  objected  to,  but  the 
objection  was  overruled,  and  the  witness  answered  that  he 
put  a  door  on  afterwards.  Defendant  was  also  asked  upon 
cross-examination  about  his  having  put  a  door  on  the  hack 
after  the  accident,  and,  against  the  objections  of- his  counsel, 
was  compelled  to  state  that  he  did  so  about  six  months  after- 
wards. We  can  think  of  no  other  purpose  in  the  introduction 
of  this  evidence  than  to  show  negligence  in  the  construction 
of  the  vehicle.  Both  defendant  and  witness  to  whom  we  have 
referred  had  positively  stated  that  there  was  no  door  to  the 
hack  at  the  time  the  accident  occurred,  and  therefore,  the  evi- 
dence as  to  repairs  was  not  admitted  for  the  purpose  of  prov- 
ing there  was  no  door  to  the  vehiclewhen  plaintiff  was  injured. 
That  was  already  proven  and  uncontradicted.  It  was  for  no 
other  purpose,  then,  than  showing  a  confession  by  defendant 
of  his  negligence  in  not  having  a  door  to  the  hack.  The  evi- 
dence was  improperly  admitted  in  any  event  We  have  uni- 
formly held,  in  a  great  variety  of  cases,  that  evidence  as  to 
repairs  or  changes  made  after  an  accident  is  incompetent  and 
immaterial.  See  also,  Thompson  v.  Railway  Co.  91  Mich. 
255  (51  N.  W.  Eep.  995)  ;  Jennings  v.  Town  of  Albion,  90 
Wis.  22  (62  N.  W.  Rep.  926) ;  Hammargren  v.  City  of 
St  Paul  67  Minn.  6  (69  N.  W.  Rep.  470). 

II.  Appellant  was  asked  on  cross-examination  if  he 
had  ever  before  attempted  to  run  around  any  one  when  he  had 
passengers  in  his  hack.  This  question  was  objected  to,  and 
the  objections  were  overruled.  In  view  of  his  testimony  given 
in  his  examination  in  chief,  the  ruling  was  correct      • 
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III.  Evidence  as  to  the  general  build  and  make-up  of 
the  hack  was  also  received  over  appellant's  objections.  This 
was  properly  admitted,  for  the  construction  of  tjio 
4  hack  was  a  proper  matter  to  be  considered  in  deter- 

mining whether  appellant  was  negligent  in  the  man- 
ner charged,  in  view  of  all  surrounding  circumstances,  among 
which  was  the  condition  of  the  hack. 

Some  other  errors  are  assigned  relating  to  the  admission 
of  evidence.  We  have  examined  them  with  care,  and  find  they 
are  without  merit.     For  the  errors  pointed  out,  the  judgment 

is  REVERSED. 


State  of  Iowa  v.  J.  F.  Smith,  Appellant 

Objeetion  to  Separation  of  Jiirf.    An  accused's  objection  to  a  separa- 
8    tion  of  jurors  may  be  made  by  him  in  the  absence  of  the  juror  and 
the  district  attorney. 

Same.    A  request  in  a  felony  case  that  the  jury  shall  be  kept  together 

during  the  trial  should  be  made  to  the  court  and  not  to  the  judge, 

2    under  the  Code,  but  if  originally  made  to  the  judge  and  afterwards 

ruled  upon  by  him  in  court  as  If  made  in  court  it  will  be  deemed 

to  have  been  made  in  court  and  its  refusal  is  error. 

Watkrman,  J.,  dissenting. 

Rule  Applied.    A  bill  of  exceptions  reciting  that  **judge"  disregarded 

accused's  objections  submitted  before  the  court  opened,  to  the 

2    separation  of  the  jurors,  but  permitted  the  jury  to  separate  until 

they  were  finally  charged  by  the  court,  shows  that  the  court,  as 

such,  disregarded  the  objection. 

Appeal:  bill  of  exckptions.  An  addenda  added  to  a  bill  of  except- 
ions after  its  signing  and  after  statutory  time  for  examination 
of  the  bill  has  expired,  which  if  considered  would  waive  the 
objection  presented  by  the  bill,  cannot  be  considered  by  the  su- 
preme court  in  view  of  the  provision  of  the  Code  which  contem- 
1  plates  the  signing  of  the  bill  of  exceptions  by  the  judge  or  his 
refusal  in  writing  to  do  so  and  in  the  latter  event  the  signing  and 
verification  of  the  bill  by  two  or  more  attorneys  or  officers  of  the 
court  or  disinterested  bystanders. 

Appeal  from  Lee  District  Court. — Hex.  II.  Banks,  Judge. 

Wednesday,  February  1,  1899. 
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Indictment  for  embezzlement.    Verdict  of  guilty,  and 
the  defendant  appealed. — Reversed, 

W.  J.  Roberts  and  A.  L.  Parsons  for  appellant. 
Milton  Remley,  Attorney  General,  for  the  state. 

Granger,  J. — ^Because  of  the  particular  point  on  which 
we  reverse  the  case,  it  is  not  important  to  detail  the  facts  lead- 
ing to  the  conviction.    The  indictment  is  for  embezzling  five 
hundred  dollars  by  defendant^  as  the  agent  of  one  Emeet 
Heck.    The  trial  was  at  the  October  term  of  the  court,  1897^ 
On  the  third  day  of  the  trial,  and  on  the  thirteenth  day  of  the 
month,  the  defendant  presented  an  objection  to  the  separa^ 
tion  of  the  jurors,  and  a  request  that  they  be  kept  together 
during  the  progress  of  the  trial.     The  objection  and  request 
were  in  writing,  and  were  disregarded  by  the  court,  and  an 
assignment  of  error  brings  in  question  the  validity  of 
1  the  act.     The  court  signed  a  specific  bill  of  excep- 

tions as  to  the  particular  question,  and  after  stating 
the  facts  as  to  its  presentation,  and  that  it  was  in  writing, 
the  bill  of  exceptions  is  as  follows :  "That  said  objection  and 
request  was  not  submitted  to  the  county  attorney,  nor  was 
same  made  in  open  court  before  the  jury,  but  same  was 
simply  handed  to  the  judge.  That  the  judge  disregarded 
said  objection  and  request,  and,  in  the  exercise  of  his  discre- 
tion, permitted  the  jury  to  separate  at  each  adjournment  of 
the  court  until  they  were  finally  charged  by  the  courts  on  the 
15th  day  of  October,  1897,  at  six  o'clock  p.  m.  ;  and  at  each 
adjournment  the  judge  gave  the  usual  admonitions  to  the 
jury.  That  the  defendant  excepts  to  such  action  of  the 
judge  and  court,  and  prays  that  this  bill  of  exception  be 
signed,  which  is  accordingly  done  during  the  term,  this  16th 
day^of  October,  1897.  H.  Banks,  Jr.,  District  Judge. '^  In 
State  V.  Qarrity,  98  Iowa,  101,  and  State  v.  Smith,  102  Iowa, 
656,  we  held  that  it  was  reversible  error  to  permit  the  jurors 
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to  separate  against  the  objection  of  either  party.  The  rule 
is  conceded,  and  there  is  no  claim  but  that  the  case  must  be 
reversed,  unless  the  facts  take  it  out  of  the  operation  of  the 
rule. 

In  a  motion  for  a  new  trial,  error  was  assigned  upon 
the  action  of  the  court  in  permitting  the  jurors  to  separate ; 
and,  in  ruling  on  the  motion,  the  court,  in  writing,  states 
additional  facts  as  to  the  presentation  of  the  written,  objec- 
tions, and  we  quote  a  part  of  it,  as  follows :  "On  the  third 
day  of  the  trial,  Mr.  Roberts,  one  of  the  defendant's  attor- 
neys, handed  to  me,  in  my  private  oflSce,  adjoining  the  court 
room,  during  the  hours  of  adjournment,  just  before  the  open- 
ing of  court,  and  at  a  time  when  the  court  was  not  in  session, 
the  paper  marked  ^Exhibit  A,'  requesting  me  to  keep  the  jury 
together  during  the  remaining  part  of  the  trial.  At  the  time 
said  paper  was  handed  to  me,  during  the  hours  of  adjourn- 
ment, as  above  stated,  I  said  to  Mr.  Roberts  that  it  had  not 
been  customary  in  this  county  to  place  the  jury  in  charge  of 
officers  during  the  pendency  of  the  trial ;  that,  to  my  recol- 
lection, it  had  never  been  done  in  this  county,  and  would 
cause  considerable  additional  expense ;  to  which  Mr.  Roberts 
replied  that  he  believed  defendant  had  the  right  to  make  such 
a  demand,  and  asked  me  if  I  had  read  the  case  cited  on  the 
paper  which  he  handed  me,  whereupon  I  stated  to  Mr.  Rob- 
erts that  I  understood  the  law  to  authorize  the  court  to 
exercise  its  discretion  as  to  that  matter,  but  that  if  he  insisted 
that  such  an  order  should  be  made,  he  had  better  call  the 
matter  up,  and  the  court  would  hear  him  on  the  subject.  Mr. 
Roberts  replied  as  to  this,  saying  there  was  no  reason  for 
calling  the  matter  to  the  attention  of  the  county  attorney." 
It  contains  other  facts,  as  that  the  matter  was  not  called  to 
the  court's  attention  in  open  court,  and  that  the  jurore  were 
afterwards  allowed  to  separate,  vdth  the  usual  admonition, 
till  the  final  submission  of  the  cause.  This  ruling  was  on 
the  twenty-seventh  day  of  October,  and  the  statement  is  said 
in  the  record  to  be  an  "addenda  to  said  bill  of  exceptions." 
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To  meet  clearly  the  question  we  are  to  consider,  we  may  say, 
for  that  purpose,  that,  if  the  "addenda"  could  be  considered 
as  a  part  of  the  bill  of  exceptions,  it  would  show  a  waiver  of 
the  objection  presented. 

This  addenda  comes  to  us  in  appellee's  amendment  to 
the  abstract.  In  Dedric  v.  Eapson,  62  Iowa,  562,  the  judge 
attempted,  by  a  certificate  filed  in  the  case,  to  show  that  the 
facts  were  otherwise  than  as  they  appeared  in  the  bill  of 
exceptions.  The  only  distinction  we  see  is  that  in  the  Dedric 
Case  the  statement  was  called  a  "certificate,"  while  in  this 
case  it  is  called  an  "addenda."  In  both  cases  the  paper  was 
made  of  record,  and  the  purpose  appears  to  have  been  the 
same,— to  amend  a  bill  of  exceptions  previously  signed.  In 
the  Dedric  Case  it  is  said :  "The  proceedings  at  the  trial,  as 
certified  in  a  bill  of  exceptions,  cannot  be  contradicted  by 
such  a  certificata  There  must  be  stability  and  consistency 
in  the  records  of  the  proceedings  of  a  court  When  a  bill  of 
exceptions  is  signed  and  filed,  it  becomes  a  part  of  the  record. 
It  is  not  competent  for  the  judge  to  change  or  modify  it  by 
a  contradictory  written  statement  or  certificate  filed  with  the 
papers  of  the  case.  If  the  bill  of  exceptions  is  inaccurate, 
or  fails  to  state  facts  through  mistake  or  for  any  cause,  the 
law  provides  a  way  to  make  the  proper  correction.  But  it 
cannot  be  done  by  permitting  the  bill  of  exceptions  to  stand, 
and  adding  to  the  record  contradictions  thereof."  That  hold- 
ing was  in  a  civil  case,  and  the  reasons  for  it  would  be  as 
strong,  if  not  stronger,  in  a  criminal  case.  The  trial  was  in 
October,  1897,  and  its  proceedings  were  governed  by  the 
present  Code.  On  the  subject  of  exceptions  in  criminal 
cases,  after  specifying  to  what  they  may  be  taken,  the  oflSce 
of  a  bill  of  exceptions,  and  what  are  deemed  parts  of  the 
record,  it  is  provided : 

"Sec.  5418.  Either  party  may  take  an  exception  to  any 
decision  or  action  of  the  court,  in  any  stage  of  the  proceed- 
ings, not  required  to  be  and  not  entered  in  the  record  book, 
and  reduce  the  same  to  writing  and  tender  the  same  to  the 
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judge,  who  shall  sign  it  if  true,  and  if  signed  it  shall  be  filed 
with  the  clerk  and  become  a  part  of  the  record  of  the  cause; 
if  the  judge  refuses  to  sign  it,  such  refusal  must  be  stated  at 
the  end  thereof ;  and  it  may  then  be  signed  by  two  or  more 
attorneys  or  oflScers  of  the  court,  or  disinterested  bystanders, 
and  sworn  to  by  them,  and  filed  with  the  clerk,  and  it  shall 
thereupon  become  a  part  of  the  record  of  the  cause. 

"Sec.  5419.  The  judge  shall  be  allowed  one  clear  day  to 
examine  the  bill  of  exceptions,  and  the  party  excepting  shall 
be  allowed  three  clear  days  thereafter  to  procure  the  signa- 
tures and  file  the  same. 

"Sec.  5420.  If  the  judge  and  the  party  excepting  can 
agree  in  modifying  the  bill  of  exceptions,  it  shall  be  modi- 
fied accordingly. 

"Sec.  5421.  Time  must  be  given  to  prepare  the  bill  of 
exceptions  when  it  is  necessary ;  if  it  can  reasonably  be  doney 
it  shall  be  settled  at  the  time  of  taking  the  exceptions." 

It  will  be  seen  that  these  provisions  provide  for  excep- 
tions to  be  taken  by  a  party  in  writing,  and,  when  presented, 
the  judge  must  sign  it,  as  presented,  or  refuse  in  writing; 
and,  in  case  of  refusal,  the  party  has  three  clear  days  to 
secure  it  in  other  ways.  There  is  no  provision  for  the  judge 
to  change  the  bill  of  exceptions  as  offered  to  conform  to  his 
view  of  the  facts.  A  material  change  might,  and  often 
would,  amount  to  a  refusal  to  sign  what  was  offered ;  and  that 
was  true  in  this  case,  for  the  facts  are  so  different  as  to  induce 
a  different  result  from  a  legal  point  of  view.  The  bill,  as 
presented,  was  signed  October  16th,  and  the  addenda  was 
signed  on  the  twenty-seventh.  During  this  time,  defendant 
could  well  undei*stand  that  his  bill  of  exceptions  was  settled 
as  it  was  signed.  The  three  clear  days  provided  for  settling 
it  in  the  other  ways  are  past,  and  then  comes  a  change  by  the 
addenda,  and  the  bill  of  exceptions  is  what  he  does  not  desire, 
and  not  what  he  offered  to  be  signed  or  thinks  he  should  have. 
For  reasons  that  we  need  not  consider,  the  legislature  fixed 
the  time  for  the  examination  of  a  bill  of  exceptions,  to  know 
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if  it  is  correct,  at  one  clear  day.  This  provision  is  followed, 
in  case  of  a  refusal  to  sign,  by  a  clear  limitation  as  to  time 
on  the  party  to  settle  it  in  some  other  way.  The  statutory 
limitations  upon  parties,  as  to  time  for  settling  bills  of 
exceptions,  have  been  adhered  to  by  this  court;  and,  where 
such  a  limitation  is  expressed  as  to  the  judge,  we  see  no 
reason  why  the  same  application  of  the  law  should  not  be 
made  where  he  acts  on  his  own  motion,  as  in  this  case.  We 
are  of  the  opinion  that  the  addenda  to  the  bill  of  exceptions 
cannot  be  considered  as  a  part  of  the  record,  and  hence  that 
the  bill  of  exceptions,  as  signed  on  the  sixteenth  of  October, 
must  be  regarded  as  showing  the  facts. 

There  may  be  some  doubt,  on  the  face  of  the  bill  of 
exceptions,  whether  the  objection  was  handed  to  the  judge  in 
open  court,  or  during  a  vacation  of  the  court.  This  doubt 
arises  from  the  use  of  the  word  "judge"  in  the  bill 
2  of  exceptions,  instead  of  "court,"  because  of  the  dis- 

tinction sometimes  made  in  the  statutory  use  of 
these  words.  However,  because  of  a  concession  in  argument, 
we  will  construe  the  bill  of  exceptions  as  meaning  that  it  was 
handed  to  the  judge,  at  his  chambers,  outside  of  court,  "just 
before  court  opened."  The  section  of  the  Code  as  to  per- 
mitting jurors  to  separate,  where  there  is  no  objection,  is 
6382,  and  the  authority  therein  granted  is  to  the  "court,"  and 
no  reference  is  made  to  the  "judge"  in  the  section,  and  we 
are  of  the  opinion  that  the  objection  should  in  some  way  be 
made  to  the  court 

This  brings  us  to  the  construction  of  the  bill  of  excep- 
tions to  know  if  the  objection  was  so  made  that  the  court 
erred  in  disregarding  it  Taking  the  bill  in  connection  with 
the  admission  or  statement  by  appellant's  coimsel  so  that  we 
may  say  that  it  was  handed  to  the  judge  just  before  court 
opened,  and  we  should  inquire  what  is  meant  by  the  follow- 
ing language  in  the  bill :  "That  the  judge  disregarded  said 
objection  and  request,  and,  in  the  exercise  of  his  discretion, 
permitted  the  jury  to  separate  at  each  adjournment  of  the 
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court  until  they  were  finally  charged  by  the  courts  on  the 
15th  day  of  October,  1897,  at  6  o'clock  p.  m.,  and  at  each 
adjournment  the  judge  gave  the  usual  admonitions  to  the 
jury/'  It  is  very  clear  that  the  word  "judge,"  in  the 
language  quoted,  means  "courts"  for  it  could  not  be  that  the 
judge,  not  acting  as  the  court,  would  be  permitting  the  jury 
to  separate,  and  giving  them  instructions  at  each  adjourn- 
ment. Treating  what  the  judge  did  as  meaning  what  the 
"court"  did,  and  it  appears  that  the  courts  in  the  exercise  of 
its  discretion,  disregarded  the  objections  and  request,  and 
permitted  the  separation.  It  thus  appears  that  the  court,  as 
such,  treated  the  objection  as  made  to  it,  and  permitted  the 
separation  because  of  its  discretionary  authority,  notwith- 
standing the  objection.  There  is  really  no  mistake  of  these 
being  the  facts.  If  so,  there  was  the  same  prejudice  to  the 
defendant  as  if  the  written  objections  had  been  handed  to  the 
court,  read  by  it,  and  then,  for  the  same  reason,  been  dis- 
regarded. The  objection  was,  finally,  to  the  court,  by  its 
treatment  of  it  To  avoid  an  inference  that  we  approve  such 
a  method  of  invoking  the  action  of  the  court,  we  are  led  to 
express  our  decided  disapproval  of  it ;  and,  were  lesser  rights 
involved  than  those  of  liberty,  we  might  feel  that  a  less 

liberal  rule  would  meet  the  spirit  and  purpose  of  the 
3  law.     While  the  proprieties  of  practice  might  require 

that  the  objection  should  have  been  made  in  the  pres- 
ence of  the  county  attorney,  we  see  nothing  in  the  law  that 
should  make  it  invalid  if  not  so  done;  nor  do  we  think  it 
must  have  been  made  in  the  presence  of  the  jury.  It  is  a 
matter  as  to  which  the  jury  had  no  concern,  except  to  obey 
the  orders  of  the  court  made  in  pursuance  of  it 

Other  questions  are  argued,  but  we  discover  nothing  that 
we  need  consider  in  view  of  a  new  trial,  and,  besides,  they  so 
involve  a  consideration  of  facts  as  to  make  it  diffi- 
cult to  consider  them  without  prejudice.     The  judgment  is 

BSVERSED.  '       • 
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Waterman^  J.  (dissenting).  The  written  request  that 
the  jury  be  kept  together  was  handed  the  judge  privately,  out 
of  court,  and  without  the  knowledge  of  counsel  for  the  state. 
Under  these  circumstances,  I  think  the  judge,  when  court 
convened,  had  no  right  to  secretly  consider  this  paper  as  in 
the  case.  The  majority  opinion  assumes  that  the  court  did 
consider  and  act  upon  this  request  by  overruling  it,  and  this, 
in  face  of  the  bill  of  exceptions,  which  states  that  the  applica- 
tion was  disregarded.  So  far  as  this  matter  is  concerned,  I 
am  clear  the  action  of  the  trial  court  should  be  approved. 
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J.  M.  Ellis,  Appellant,  v.  Joseph  Leonard. 

Pre«umptlon8!8BLF  preservation:  When  considered.  Where  defend-  la  184 
ant  testities  as  to  being  run  over  by  plaintiffs  cattle,  it  is  error 
to  instruct  that  the  jury,  in  determining  whether  defendant  was 
2  negligent  in  not  getting  out  of  the  way,  might  consider  the 
instinct  which  usually  exists  in  the  human  breast  for  self  pre- 
servation. This  presumption  of  instinctive  self-care  is  considered 
only  in  cases  where  no  direct  testimony  concerning  the  details  of 
an  injury  is  obtainable. 

'Assignment  of  Error*    An  assignment  of  error  to  the  giving  of  an 
1-8  instruction,  referred  to  by  number,  is  sufficient. 

Exceptions:  motion  for  new  tsial.  Where  instructions  are  excepted 

to  when  given,  it  is  immaterial  that  such  exceptions  in  the  motion 

4    for  new  trial  are  general,  since  Code  1878,  section  8169,  provides 

that  the  supreme  court  may  reverse  a  judgment,  although  no  motion 

for  new  trial  was  made  in  the  court  below. 

• 

Appeal   from   Appanoose   District    Court. — ^Hon.    M.    A. 

Roberts^  Judge. 

Wednesday,  February  1,  1899. 

• 

Plaintipf  brings  this  action  to  recover  five  hundred 
dollars  damages  for  an  alleged  breach  of  a  written  contract 
between  the  defendant  and  one  Bradley,  which  contract  Brad- 
ley assigned  to  the  plaintiff.  By  said  contract,  Bradley  pur- 
chased sixty  head  of  steers  from  the  defendant,  which  defend- 
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ant  agreed  to  keep  on  full  feed  of  corn  from  October  15, 
1894,  until  delivered.  The  breach  alleged  is  that  defendant 
failed  to  keep  said  cattle  on  full  feed  of  com,  as  agreed,  to 
plaintiff's  damage.  The  defendant  answered,  joining  issue 
on  said  allegations  of  breach  and  damages,  and  pleading  an 
estoppel,  a  settlement,  and  an  accord  and  satisfaction. 
Defendant,  by  way  of  counterclaim,  alleged  that,  on  the  day 
plaintiff  took  the  cattle  from  defendant's  farm,  defendant, 
at  the  request  of  plaintiff,  undertook  to  help  to  drive  the 
cattle  to  the  place  of  weighing,  and  was  in  the  lead,  in  an 
exposed  and  dangerous  place;  that  plaintiff,  knowing  that 
said  cattle  were  wild  and  unmanageable,  did  negligently,  will- 
fully, and  maliciously  drive  said  cattle  on  and  over  the  body 
of  defendant,  by  scaring  the  cattle  by  yells,  cracking  his  whip, 
and  riding  his  horse  against  the  cattle;  that,  by  reason 
thereof,  defendant,  though  in  the  exercise  of  due  care,  sus- 
tained great  and  permanent  bodily  injury,  without  fault  or 
negligence  on  his  part,  to  his  damage  one  thousand  dollars. 
Plaintiff  replied,  joining  issues  upon  the  allegations  of  the 
answer  and  counterclaim,  and  at  the  February  term,  1896, 
the  case  was  tried  to  a  jury,  and'  verdict  and  judgment 
rendered  in  favor  of  the  defendant  for  one  dollar.  Plaintiff 
appeals. — Reversed. 

Mahry  &  Payne  and  Porter  &  Porter  for  appellant 

C.  F.  Howell  and  /.  A,  Elliott  for  appellee. 

GiVEN^  J. — ^Appellant  makes  but  one  assignment  of 
error,  namely,  "There  was  error  in  the  giving  of  instruction 
No.  14^  to  the  jury,"  which  instruction  is  as  follows :     "In 

determining  whether  or  not  the  defendant  was  negli* 
1  gent  in  not  getting  out  of  the  way  of  the  cattle  at  the 

time  of  the  alleged  injury,  you  may  take  into  consid- 
eration the  instinct  which  usually  exists  in  the  human  breast 
for  self-preservation;  that  is,  the  natural  inclination  of  a 
human  being  in  a  moment  of  danger  to  do  all  in  his  power, 
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under  the  circumstances,  to  protect  himself  from  bodily 
injury.  You  may  take  into  consideration  the  surroundings  of 
the  defendant,  the  excitement  of  the  moment,  the  promptness 
with  which  he  was  required  to  act,  and  all  the  facts  and  cir- 
cumstances as  they  presented  themselves  to  him ;  his  age  and 
activity.  If,  in  view  of  all  the  facts  and  circumstances,  you 
find  that  the  defendant  exercised  such  care  as  an  ordinarily 
careful  and  prudent  man  would  have  exercised  under  the 
same  or  similar  circumstances,  then  you  would  not  be  justi- 
fied in  finding  him  guilty  of  contributory  negligence  in  said 
matter.     If  he  did  not,  he  cannot  recover  on  his 

2  counterclaim."     Appellant's  contention  is  that,  as  the 
defendant  was  present  and  testified  in  the  case,  the 

presumption  that  arises  from  the  instinct  of  self-preservation 
has  no  application  to  the  case ;  and  in  this  he  is  clearly  cor- 
rect See  Dunlavy  v.  Railroad  Co.  66  Iowa,  435 ;  Reynolds 
V,  City  of  KeoJcuk,  72  Iowa,  371 ;  Salyers  v.  Monroe,  104 
Iowa,  74;  and  Whitsett  v.  Railroad  Co.  67  Iowa,  157. 

Appellee  insists  that  appellant  is  not  entitled  to  a  con- 
sideration of  this  assignment,  because  not  made  with  suffi- 
cient definiteness,  and  for  the  reason  that  the  alleged  error 
was  not  brought  to  the  attention  of  the  trial  court.  Preju- 
dice will  be  presumed  from  the  giving  of  an  erroneous 
instruction.     But,  if  this  were  not  true,  there  is  an 

3  affirmative  showing  of  prejudice.     The  assignment  of 
error  is  sufficient     Sherwood  v.  Snow,  46  Iowa,  481 ; 

Clark  V.  Rails,  50  Iowa,  275;  Wood  v.  Whitton,  66  Iowa, 
295 ;  Hammer  v.  Railroad  Co.  70  Iowa,  623. 

The  bill  of  exceptions,  which  is  not  denied,  recites  "that 
to  the  giving  of  each  and  every  of  said  instructions  the  plain- 
tiff at  the  time  duly  excepted."     This  was  sufficient 

4  Code  1873,  section  2787 ;  Hawes  v.  Railroad  Co.  64 
Iowa,  315;  Eikenberry  v.  Edwards,  67  Iowa,  14; 

Mann  v.  Railroad  Co.  46  Iowa,  637. 

As  the  instructions  were  excepted  to  at  the  time  they 
were  given,  there  was  no  need  for  exceptions  to  be  stated  in 


490  McGuiRB  Bros.  v.  Blanchard.  [107  Iowa 

the  motion  for  a  new  trial.  Code  1873,  sections  2787,  2789. 
Indeed,  we  have  held  that  exceptions  to  instructions  preserved 
during  the  course  of  the  trial  may  be  considered  on  appeal, 
although  the  motion  for  a  new  trial  in  which  they  are  incor- 
porated is  stricken  from  the  files,  because  filed  too  late* 
Beems  v.  Railroad  Co.  58  Iowa,  150.  This  case  rules  the 
one  at  bar,  and  the  fact  that  the  exception  to  the  instruction 
in  the  motion  for  a  new  trial  is  too  general  will  not  avail  to 
defeat  the  appellant.  Moreover,  the  Code  of  1873  (section 
3169)  expressly  provides  that  "the  supreme  court,  on  appeal, 
may  review  and  reverse  any  judgment  or  order  of  the 
superior  or  district  court  although  no  motion  for  a  new  trial 
was  made  in  such  court"  Of  course,  this  presupposes  an 
exception  properly  taken  to  the  ruling ;  but  that,  as  we  have 
seen,  was  done  in  this  case*  See  the  Beems  Case,  supra; 
Kaufman  v.  Manufacturing  Co,  78  Iowa,  679;  Broum  v. 
Rose,  55  Iowa,  734;  Drefahl  v.  Tuttle,  42  Iowa,  177;  Pres- 
nail  V.  Herbert,  34  Iowa,  539 ;  Root  v.  Railroad  Co,  29  Iowa, 
102;  Eason  v,  Oester,  31  Iowa,  475;  Hunt  v.  Railroad  Co. 
86  Iowa,  15. — ^Reversed. 


McGuiRE  Brothers,  Appellant,  v.  C.  S.  Blanchabd. 

[127_277|  Sales:  modification  op  abstract:  Burden  of  proof.    Under  a  writ- 

ten contract  for  the  sale  of  land,  wherein  the  vendor  agreed  **to 
carry  out  abstract,  *  *  •  and  show  title  vested  in"  him,  the  pur- 
chaser could  not  be  compelled  to  take  a  defective  title,  in  the 
absence  of  evidence  that  he  had  agreed  to  accept  the  title,  as 
shown  by  such  abstract,  as  a  compliance  with  such  contract;  and 
the  burden  is  on  vendor  to  show  that  vendee  so  agreed,  and  for 
consideration. 

Appeal  from  Kossuth  District  Court, — ^Hon.  George  H. 

Carr,  Judge. 

Thursday,  February  2, 1899. 

Action  at  law  to  recover  damages  for  an  alleged  failure 
to  fulfill  the  requirements  of  a  contract  for  the  conveyance  of 
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land.  A  jury  was  impaneled,  evidence  was  submitted,  a  ver^ 
diet  for  the  defendant  was  returned  by  direction  of  the  court, 
and  judgment  rendered  in  his  favor  for  costs.  The  plaintiffs 
appeal. — Reversed. 

J.  C,  Cook  for  appellants. 

Oeo,  E.  Clarke  for  appellee. 

> 
EoBiNSON,  0.  J. — The  contract  in  suit  was  in  writing, 

and  a  copy  thereof  is  as  follows :  "Ebnore,  Minn.,  4-25-91. 
Received  of  Wm.  McGuire  and  W.  C.  Strouse,  $25,  applying 
on  purchase  of  and  payment  on  south  half  (i)  southeast,  and 
northwest  S.  E.,  Sec  15,  township  99,  range  27.  Sold  to 
them  at  $8  (eight  dollars)  per  acra  Terms:  One-third 
cash ;  balance  in  two  and  three  years,  equal  payments,  at  6 
per  cent,  interest  annually.  Deed  and  abstract  to  be  sent  to 
the  First  National  Bank  at  Clarion,  Iowa,  to  be  delivered  on 
payment  of  balance  of  first  payment  and  execution  of  mort- 
gage and  notes  for  remainder ;  notes  to  be  drawn  on  or  before. 
Said  C.  S.  Blanchard  agrees  to  carry  out  abstract,  as  exam- 
ined by  W.  M.  McQuire,  and  show  title  vested  in  the  said  C. 
S.  Blanchard ;  and,  in  case  the  said  W.  M.  McGuire  does  not 
accept  said  abstract  and  deed,  then  he  is  to  forfeit  said 
twenty-five  dollars  ($25).  C.  S.  Blanchard."  The  petition 
alleges  that  the  plaintiff  transacted  business  under  the  firm 
name  of  McGuire  Bros.  &  Strouse,  and  entered  into  the  con- 
tract set  out  with  the  defendant ;  that,  in  compliance  with  the 
contract,  the  defendant  agreed  to  perfect  in  himself  the  title 
to  the  land  described,  but  that  he  has  wholly  failed  and 
refuses  to  do  so,  and  has  failed  and  refuses  to  return  the  part 
of  the  price  paid,  and  refuses  to  make  and  give  sufficient  deed 
for  the  land,  and  has  sold  and  disposed  of  the  land,  and  is 
unable  to  comply  with  the  contract  The  plaintiff  avers  that 
it  has  sustained  damages,  by  reason  of  the  breaches  of  con- 
tract alleged,  in  the  sum  of  five  hundred  dollars,  and  judg- 
ment for  that  amount  is  demanded.     The  answer  of  the 
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defendant  admits  the  making  of  the  contract  set  out  in  the 
petition,  and  alleges  that,  when  it  was  entered  into,  he  was 
the  owner  of  the  land,  and  had  in  his  possession  an  abstract 
which  showed  a  chain  of  title  from  the  original  entry  of  the 
land  to  one  G.  A.  Taylor,  who  was  the  immediate  grantor  of 
the  defendant,  but  that  certain  defects  existed  which  con- 
stituted clouds  on  the  defendant's  chain  of  title,  although  the 
title,  as  shown  by  the  abstract,  was  in  fact  good  and  sufficient; 
that  the  land  was  at  that  time  reasonably  worth  the 
sum  of  ten  dollars  per  acre;  that,  on  or  about  the 
date  of  the  contract,  the  defendant  had  a  conversation  with 
one  McGuire,  a  member  of  the  plaintiff  firm,  in  which  the 
defendant  offered  to  convey  the  land  for  eight  dollars  per 
acre,  and  to  complete  the  abstract,  by  showing  a  conveyance 
from  Taylor  to  the  defendant,  of  the  title  as  it  then  stood,  as 
shown  by  the  abstract,  and  McGuire  and  Strouse  were  to 
accept  the  conveyance  at  that  price ;  that  it  was  agreed  that  a 
conveyance  from  Taylor  to  the  defendant  would  complete  the 
abstract,  as  examined  by  McGuire,  as  contemplated  by  the 
agreement;  that  the  defendant  afterwards  performed  the 
agreement  on  his  part;  that  the  contract  was  subsequently 
modified  by  requiring  the  abstract  and  deed  to  be  sent  to  the 
First  National  Bank  of  Algona,  and  that  they  were  deposited 
in  that  bank  according  to  the  modified  agreement,  but  that 
the  plaintiff  refused  to  accept  the  deed  and  pay  the  purchase 
price,  as  required  by  the  contract  An  abstract  of  title  to 
the  land  was,  by  agreement,  received  in  evidence,  and  por- 
tions of  it  admitted  to  constitute  a  copy  of  the  abstract  which 
the  parties  used  in  the  transactions  in  question.  It  appears 
from  the  abstract  that  there  were  several  defects  in  the  title 
of  the  defendant  at  the  time  the  contract  in  suit  was  mada 
That  is  not  denied  by  the  defendant,  but  he  contends  that 
the  plaintiff  agreed  to  accept  the  title  shown  by  the  abstract, 
and  was  to  have  the  land  at  less  than  its  value,  on  account  of 
the  defects. 
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The  contract^  as  written,  required  the  defendant  "to 
carry  out  abstract,  as  examined  by  W.  M.  McGuire,  and  show 
title  vested  in"  the  defendant  The  legal  eifect  of  contracts 
to  sell  and  convey  land  is  generally  to  require  the  vendor  to 
make  a  good  titla  Shreck  v.  Pierce,  3  Iowa,  350,  360.  It 
was  said  mVought  v.  Williams,  120  N.  Y.  253  (24  N.  E. 
Eep.  195),  that  "every  purchaser  of  real  estate  is  entitled  to 
a  marketable  title,  free  from  incumbrance  and  defects,  unless 
he  expressly  stipulates  to  accept  a  defective  title."  See,  also, 
28  Am.  &  Eng.  Enc.  Law,  70.  The  contract  in  suit  was  for 
the  sale  of  the  land,  and  not  only  required  that  the  abstract 
which  had  been  examined  be  completed,  but  also  that  it  be 
made  to  show"title  vested"  in  the  defendant.  Therefore,  if 
the  abstract  exhibited  when  the  contract  was  signed  did  not 
show  title  in  Taylor,  the  grantor  of  the  defendant,  the  subse- 
quent addition  to  the  abstract  of  a  conveyance  from  Taylor 
to  the  defendant  would  not  comply  with  the  contract.  The 
written  contract,  in  legal  effect,  required  the  transfer  of  a 
good  title,  at  the  price  of  eight  dollars  per  acre,  and  to  that 
extent  conflicts  with  the  claim  of  the  defendant  that  the  sale 
was  to  be  made  at  a  reduced  price  because  a  defective  title 
was  to  be  accepted. 

We  now  turn  to  the  evidence  to  ascertain  what  it  shows. 
C.  L.  Lund  testified  that  the  market  value  of  the  land  on  the 
first  of  September,  1891,  was  twelve  dollars  and  fifty  cents 
per  acre.  The  only  other  witness  was  W.  M.  McGuire.  He 
testified  that  he  was  the  one  who  entered  into  the  contract 
with  the  defendant;  that  the  land  was  worth  eight  dollars  per 
acre  at  about  the  time  the  contract  was  entered  into,  and 
twelve  dollars  to  thirteen  dollars  per  acre  from  the  first  of 
June  to  the  first  of  September,  1891 ;  that,  when  the  written 
contract  was  signed,  the  defendant  had  an  abstract,  which 
was  examined ;  that  the  witness  waived  several  of  the  defects 
in  the  title  which  it  showed,  and  which  are  not  now  ques- 
tioned, but  did  not  waive  another  very  serious  one,  and 
insisted  that  it  should  be  cured.     The  witness  denied  that  the 


,  J07    494 
"35    385 


494  Halpin  &  Co.  v.  McCune.  [107  Iowa 

dofendant  claimed,  while  the  negotiations  were  pending,  that 
the  defendant  had  said  the  land  was  worth  ten  dollars  an 
acre,  but  that,  in  order  to  avoid  trouble,  he  would  accept  eight 
dollars  per  acre  for  the  title  as  it  then  stood ;  and  in  that  he 
is  corroborated  to  some  extent  by  the  contract  as  writtai. 
The  witness  did  not  remember  that  there  was  any  conversa- 
tion to  the  effect  that,  if  the  defects  to  which  he  objected  were 
removed,  the  land  would  be  worth  ten  dollars  per  acre.  In 
short,  the  evidence  submitted  failed  to  prove  that  the  plaintiff 
had  agreed  to  accept  the  title,  as  shown  by  the  abstract,  as  a 
compliance  with  the  contract  The  burden  was  on  the 
defendant  to  show  that  the  agreement  between  the  parties 
to  the  contract  required  the  plaintiff  to  accept  the  defective 
title  rendered.  See  Littlefield  v.  Tinsley,  26  Tex.  353 ;  Close 
V.  Stuyvesant,  132  111.  607  (24  N.  E.  Kep.  868).  We  are 
of  the  opinion  that  the  district  court  erred  in  directing  a  veiv 
diet   for   the   defendant,    and    its    judgment    is   therefore 

BEVEBSED. 


Halpin  &  CoMPAKY  V.  JoHN  McCuNB  ct  ol..  Appellants. 

Ii^nnotion:  continuing  trespass.  An  injunction  will  lie  at  the 
instance  of  the  owner  of  mineral  land  to  restrain  defendants  who 
have  entered  upon  the  land  and  begun  to  sink  a  shaft  and  have 
threatened  to  carry  away  ore. 

Appeal  from  Dubuque  District  Court. — Hon.  J.  L.  Husted, 

Judge, 

Thursday,  February  2, 1899. 

Plaintiff  firm,  holding  a  mining  lease  of  "mineral  lot 
No.  262,"  in  Dubuque  county,  brings  this  action  in  equity 
to  restrain  defendants  from  trespassing  thereon.  It  is 
charged  that  defendants  have  unlawfully  entered  upon  said 
lot,  and  begun  to  sink  a  shaft,  and  that  they  threaten  to  carry 
away  a  large  quantity  of  ore  belonging  to  plaintiff.     Defend- 
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ante,  among  other  defenses,  justify  their  entry  upon  said 
premises  by  a  claim  of  right  There  was  a  trial  to  court,  and 
a  decree  enjoining  defendants  from  working,  mining,  digging, 
or  prospecting  on  said  lot,  or  removing  any  ore  therefrom, 
save  and  except  they  are  permitted  to  work  "on  the  Wharton 
range  from  their  own  land  easterly/'  The  costs  of  the  action 
were  taxed  to  defendants.  From  this  decree,  defendants 
appeal. — Affirmed, 

Longueville  &  McCarthy  and  Bonson  &  Bonson  for 
appellants. 

J,  H.  Shields  and  Alphons  Matthews  for  appellee. 

Waterman,  J. — The  lot  in  question  consists  of  about 
seventy-two  acres,  and  is  situated  in  the  lead  mining 
district  in  Dubuque  county.  The  mineral  in  these  lands 
is  found  in  crevices,  which  are  known  as  "ranges." 
These  ranges  run  north  and  south,  and  also  east  and  west,  but 
the  ore  is  usually  found  in  the  east  and  west  ranges.  Across 
the  lot  in  question  there  was  an  east  and  west  crevice,  known 
as  the  "Hancock  range."  South  of  this  there  was  another, 
known  as  the  "Wharton  range."  Perhaps  this  is  a  suJEcient 
description.  It  will  suffice  to  an  understanding  of  the  evi- 
dence to  which  we  shall  have  occasion  to  refer. 

II.  The  land  in  question  is  owned  by  Margaret 
Ahearn,  who  derived  title  from  her  husband,  Patrick  Aheam, 
now  deceased.  Plaintiff  holds  under  a  lease  from  her.  The 
defwidants  herein  are  John  McCune,  Theodore  Merritt, 
Richard  Reilly,  and  Joseph  Reilly.  They  rest  their  claim  of 
right  upon  two  grounds:  First,  a  lease  made  by  Patrick 
Aheam,  in  1875,  to  the  Reillys;  and,  next,  a  lease  made  by 
Margaret  Ahearn,  in  1892,  to  Becket,  McCune,  Merritt,  and 
others. 

We  will  first  notice  the  claim  made  under  the  so-called 
^lease"  to  the  Reillys.  Richard  Reilly  testifies  that,  in  1875, 
he,  with  his  father,  now  deceased,  and  his  brother  Joseph 
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Keilly,  who  is  co-defendant  herein,  orally  leased  all  of  said 
lot  south  of  the  Hancock  range  for  mining  purposes,  the  rent 
or  consideration  being  one-fifth  of  all  mineral  found  "in  the 
dry,"  and  one-eighth  of  all  found  "in  the  wet."  Since  that 
time,  he  claims  the  work  of  mining  thereon  has  been  steadily 
prosecuted.  His  statement  as  to  the  lease  is  rendered  some- 
what improbable  by  the  fact  that  it  does  not  appear  that  any 
rent  has  been  paid  during  the  twenty-three  years  these  opera- 
tions are  said  to  have  been  going  on.  Joseph  Reilly  repeats 
the  terms  of  the  lease  as  his  brother  gives  them,  but  tells  the 
details  of  the  story  in  this  way :  While  he,  with  his  father 
and  brother,  were  at  work  at  a  shaft  on  their  own  land,  which 
adjoins  the  south  part  of  lot  262  on  the  west,  Ahearn  came 
up,  and  James  Reilly  said  to  him,  "How  is  it  about  your 
ground  ?"  and  Ahearn  replied,  saying :  "By  gorry,  you  are 
welcome  to  it.  Xobody  will  ever  get  them  but  yous.  That 
you  can  have  the  exclusive  right  of  my  property  south  of  the 
Hancock  range.  Work  at  it  when  you  can,  and  the  best  you 
can."  Margaret  Ahearn  testifies  that  the  only  right  her 
husband  gave  the  Reillys  was  to  work  the  Wharton  range. 
She  mentions  no  consideration  to  be  paid.  According  to  her 
story,  it  was  only  a  permission  given.  Taking  the  positive 
testimony  in  connection  with  the  circumstances,  and  we  are 
inclined  to  think  that  the  Reillys  never  had  any  other  right 
than  a  mere  license.  This  was  revocable  at  the  will  of  the 
licensor,  and  it  was  in  fact  revoked  by  Margaret  Ahearn. 
Kipp  V.  Coenan,  55  Iowa,  63.  We  do  not  find  that  the 
Reillys  had  been  at  any  expense  in  working  the  Ahearn  land, 
so  as  to  bring  this  case  within  the  rule  announced  in  Upton 
V.  Brazier,  17  Iowa,  153,  and  other  cases  in  which  we  have 
held  that  a  license  cannot  be  revoked. 

III.  But,  if  it  can  be  said  that  the  Reillys  had  a  lease 
as  claimed,  we  think  the  finding  is  justified  that  they  had 
abandoned  their  rights  imder  it.  See,  on  the  subject  of 
abandonment  of  a  lease  similar  in  character.  Worrall  v. 
^Y^lson,  101  Iowa,  475.     We  need  not  go  into  all  of  the  facts 
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on  this  point.  We  call  attention  to  but  a  single  circumstance, 
and  that  is  that  both  of  tjie  Reillys  admit  that  they  recognized 
the  right  of  the  lessees  under  the  Becket  and  McCune  lease, 
which  was  made  by  Margaret  Aheam  in  February,  1892,  and 
which  covered  a  part  of  the  land  that  defendants  say  was 
included  in  the  Eeilly  lease. 

IV.  This  lease  to  Becket,  McCune,  and  others  gave 
mining  privileges  in  all  that  part  of  mineral  lot  262  "situ- 
ated 50  feet  south  of  the  range  known  iis  the  *  Wharton 
range.'  "  The  instrument  contained  this  condition :  "And 
it  is  further  agreed  by  both  parties  that,  at  any  time  said 
second  party  shall  cease  to  work  said  ground  for  a  term  of 
twenty  days,  then  this  lease  shall  expire  and  be  void.''  And 
on  the  back  of  the  lease  was  the  indorsement :  "The  lessees 
are  hereby  authorized  to  sink  a  shaft  on  the^ within-described 
premises,  with  the  understanding  they  shaU  fill  said  shaft 
when  through  with  it."  Again,  we  say,  without  going  into 
details,  that  we  are  warranted  in  finding  that  these  lessees 
abandoned  their  rights  under  the  lease,  filled  up  the  shafts 
they  had  sunk,  and  notified  the  lessor  of  the  fact.  It  is  said  by 
defendants  that  plaintiff's  remedy  is  at  law,  if  at  all,  the 
defendants  being  solvent,  and  that  it  has  no  right  to  an 
injunction.  We  are  not  inclined  to  indorse  this  proposition. 
This  threatened  trespass  is  of  a  continuing  character.  We 
do  not  think  plaintiff  was  obliged  to  sit  idly  by,  and  see  its 
property  carried  away  day  by  day,  with  only  a  right  to  sue 
from  time  to  time  for  the  value  of  such  as  it  could  identify. 
In  High  on  Injunctions,  section  702,  it  is  said  that,  where  the- 
trespass  complained  of  is  of  such  a  character,  as  to  probably 
occasion  a  multiplicity  of  suits  to  recover  damages,  the  case 
presents  such  equitable  features  as  to  entitle  plaintiff  to  an 
injunction.  See,  also,  Troe  v.  Larson,  84  Iowa,  649 ;  Tant- 
linger  v.  Sullivan,  80  Iowa,  218 ;  Ladd  v.  Osborne,  79  Iowa, 
95 ;  Bolton  v.  McShane,  67  Iowa,  208.  We  are  convinced 
that  the  decree  rendered  by  the  district  court  does  full  justice: 
as  between  these  parties,  and  it  is  therefore  affirmed. 
Vol.  107  la— 32 
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The  Rock  Islaxd  Plow  Company  v.  C.  P.  Mebedith, 

Appellant. 

Sale:  oocntermand.  A  written  order  for  certain  goods,  which  were 
to  be  shipped  at  a  future  date,  was  not  countermanded  bj  letters 

1  merely  requesting  a  delay  in  the  shipment  of  such  goods,  while 
recognizing  the  existence  of  such  contract. 

Appkova  l.  Where  defendant  ordered,  subject  to  plaintiff's  approval, 
certain  goods  which  were  to  be  shipped  at  a  future  date,  such 

8  approval  was  sufficiently  manifested  by  the  shipment  of  such 
goods  within  the  time  specified  in  such  order. 

Acceptance.    The  receipt  of  goods  by  the  buyer  becomes  an  accept- 
ance of  them  precluding  him  from  exercising  a  conditional  right 
4    to  countermand  the  order  for  the  goods,  if  the  right  of  rejection 
is  not  exercised  within  a  reasonable  time. 

Same.  The  act  of  a  buyer  of  machines  after  receiving  them  and  pay- 
ing freight  on  them,  advertising  them  for  sale  and  selling  part  of 

2  them,  is  entirely  inconsistent  with  a  continuance  of  right  to  the 
property  in  the  seller  and,  in  the  absence  of  any  satisfactory 
explanation,  conclusive  of  their  acceptance  by  the  buyer. 

Appeal  from  Cass  District  Court. — Hon.  W.  R.  Green, 

Judge. 

Thursday,  February  2, 1899. 

Action  on  account.  Judgment  on  verdict  directed  for 
the  plaintiflF,  and  the  defendant  appeals. — Afftrmed, 

De  Lano  &  Meredith  for  appellant. 

Flichinger  Bros,  for  appellee. 

Ladd,  J. — The  only  item  of  dispute  is  that  of  one  thou- 
sand two  hundred  and  fifty  dollars  for  twenty-five  Rock 
Island  hay  loaders.  It  appears  that  Meredith,  Dickey  &  Co., 
which  firm  the  defendant  succeeded  in  business,  and  of  which 
he  was  a  member,  was  engaged  in  the  agricultural  implement 
business  at  Atlantic  and  Griswold,  Iowa.     On  the  twelfth  of 
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January,  1894,  the  firm  executed  two  written  orders  for  hay 
loaders  to  be  delivered  "on  cars  at  Rock  Island,  Illinois,  about 
June  1st,  1894,  or  as  soon  thereafter  as  possible,"  to  be 
settled  for  November  1,  1894 ;  but,  in  event  one-half  or  less 
of  the  hay  loaders  were  on  hand  at  the  close  of  the  season, 
note  was  to  be  accepted  payable  November  1,  1895,  with 
seven  per  cent,  interest.  This  was  taken  by  the  plaintiffs 
agent,  subject  to  its  approval,  and  was  by  it  indorsed 
^'Accepted"  the  following  day.  Twenty-five  of  these  hay 
loaders  were  included  in  the  contract  for  the  house  at  Gris- 
wold,  and  to  be  delivered  there,  and  thirty  were  included  in 
that  for  the  Atlantic  house,  and  to  be  delivered  at  that  place. 
In  writing  to  the  defendant  r^arding  another  matter,  Janu- 
ary 18,  1894,  the  plaintiff  said :  "In  this  connection  we  beg 
not  only  to  thank  you  for  the  past  yearns  business,  but  for 
the  prospects  of  business  for  the  coming  year,  as  represented 
by   these>  contracts.     We   shall    endeavor   throughout   the 

season  to  show  our  appreciation  of  this  trade."  On 
1  May  18,  1894,  the  defendant  wrote  to  the  plaintiff: 

"The  present  outlook  for  a  hay  crop  is  very  poor, 
especially  so  if  we  do  not  have  rain  soon.  Considering  these 
facts,  we  would  request  you  not  to  ship  the  hay  loaders  by 
June  1st,  as  we  ordered,  but  please  wait  until  you  hear  from 
us."  And  the  plaintiff  replied  on  the  following  day :  "We 
have  yours  of  the  18th  inst,  and,  agreeable  to  your  wishes, 
we  will  not  ship  the  hay  loaders  before  June  1st.  In  the 
meantime  we  hope  you  will  still  be  favored  with  a  good  soal^- 
ing  rain,  and  thus  insure  a  good  hay  crop,  likewise  a  good 
hay  loader  trade."  May  28th,  following,  the  firm  wrote  the 
plaintiff  that,  "unless  we  have  rain  soon,  the  prospects  for  a 
hay  crop  here  is  very  slim,  and  we  would  request  you  not  to 
ship  our  order  for  hay  loaders  as  soon  as  June  1st,  as  we 
will  not  be  able  to  dispose  of  them  unless  we  have  rain  soon, 
so  we  can  look  for  a  hay  crop.  Don't  ship  until  you  hear 
from  us  again  anyway."     These  letters  were  written  from 
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the  Atlantic  house.     On  May   24,    1894,   the  twenty-five 

loaders  were  shiped  to  the  firm  at  Qriswold,  Iowa,   and 

reached  there  about  June  1st.     The  firm  paid  the 

2  freight,  placed  the  loaders  in  their  warehouse,  adver- 
tised them  for  sale;  its  employe  entered  the  item  of 

credit  on  its  books,  and  made  no  objection  whatever  until 
November  24th,  following,  about  six  months  after  their 
receipt.  In  the  meantime  one  of  the  Icteders  was  sold,  and 
four  have  since  been  disposed  of.  The  defendant,  in  remit- 
ting for  three  of  those  sold,  retained  the  discounts  provided 
for  in  the  contract. 

The  appellant  insists  that  the  contract  was  not  binding 

until  the  firm  was  advised  of  its  approval ;  that,  prior  to  such 

time,  ii  might  withdraw  therefrom ;  and  that  it  was  entered 

into  on  an  oral  agreement  that  it  might  be  counter- 

3  manded  in  event  the  hay  crop  should  prove  a  failure* 
But  these  matters  are  quite  immaterial.     Giving  the 

letters  the  most  favorable  construction  possible,  and  they 
amount  to  no  more  than  a  request  for  a  delay  in  the  shipment 
of  the  loaders.  They  recc^ize  the  existence  of  the  contract, 
but*do  not  contain  even  an  intimation  that  the  firm  will  with- 
draw therefrom  or  countermand  any  of  its  conditions,  except 
as  to  date  of  delivery.  The  shipment  before  June  1st  was 
doubtless  because  of  no  communication  being  received  from 
the  Griswold  house,  as  the  business  of  each  with  the  com- 
pany had  been  kept  separate.  The  approval  of  the  contract 
was  manifest  from  the  delivery  of  the  loaders  in  accordance 
with  its  terms,  even  if  not  apparent  from  the  correspondence. 
All  conditions  were  complied  with  by  both  parties  with  the 
exception  of  payment.  Having  accepted  all  the  benefits  of 
the  contract,  the  vendee  may  not  evade  its  obligations  on  the 
groimd  that  it  had  the  right  to  do  something  it  made  no 
attempt  to  do.     But  were  the  hay  loaders  accepted  ? 

It  is  well  settled  that  the  receipt  of  goods  will  become 
an  acceptance  of  them  if  the  right  of  rejection  is  not  exercised 
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within  a  reasonable  time.     Hirshhom  v.  Stewart,  49  Iowa, 
418;  Tiedeman  Sales,  section  115;  Benjamin  Sales, 
4  section  162;  Foss-Schneider  Brewing  Co,  v.  Bullock, 

16  U.  S.  App.  323  (8  C.  C.  A.  14,  and  59  Fed.  Kep. 
83) ;  Manufacturing  Co.  v.  Hayes,  155  Pa.  St  160  (26  Atl. 
Eep.  6).  What  is  an  unreasonable  delay,  such  as  will  war- 
rant the  inference  of  an  acceptance,  must  depend  on  circum- 
stances. Here  there  appears  no  excuse  for  not  returning  the 
property  or  notifying  the  company  of  its  rejection  for  so  long 
a  time.  It  is  said  no  statement  was  sent.  None  was 
required,  as  the  number,  quality,  and  price  were  fixed  by  the 
contract.  Again,  acceptance  is  fully  established  by  the 
exercise  of  acts  of  ownership.  Meredith,  Dickey  &  Co.  not 
only  paid  the  freight,  and  took  possession  of  the  loaders,  but 
advertised  them  for  sale,  and  actually  sold  one  of  them,  before 
any  pretense  of  rejection  was  made.  Four  were  disposed  of 
afterwards.  The  appellant  asserts  that  these  were  received 
and  sold  on  commission.  But  no  arrangement  whatever  for 
so  doing  was  entered  into,  and  the  firm  was  not  authorized 
to  so  treat  the  property  without  the  assent  of  the  company. 
To  avail  itself  of  any  objection  to  carrying  out  the  contract, 
the  firm  should  have  refused  to  receive  the  property,  or,  if 
received,  should  have  held  it  subject  to  the  wish  of  appellee. 
Advertising  the  loaders  for  sale,  and  selling  part  of  them, 
was  entirely  inconsistent  with  the  continuance  of  the  right  to 
the  property  in  the  vendor,  and,  in  the  absence  of  any  satis- 
factory explanation,  conclusive  of  their  acceptance  by  the 
vendee.  Tiedeman  Sales,  section  115 ;  Benjamin  Sales,  sec- 
tion 145 ;  Gray  v,  Davis,  10  'N.  Y.  285 ;  Pinkham  v.  Maltox, 
53  K  H.  606 ;  HUl  v.  McDonald,  17  Wis.  100.  As  the  evi- 
dence without  dispute  established  the  approval  of  the  con- 
tract by  the  delivery  of  the  loaders,  and  their  acceptance  by 
Meredith,  Dickey  &  Co.,  the  verdict  was  properly  directed. 
The  motion  to  tax  costs  of  additional  abstract  is  overruled. 
— Affibmed. 
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O.  J.  Clakk  v.  Osceola  County,  Appellant. 

Appointed  Attorney:  statutory  fee.  Code,  section  5814,  provides 
that  an  attorney  appointed  to  defend  a  person  indicted  for  a  fel- 
ony, other  than  homicide  and  not  punishable  by  life  imprison- 
ment, shall  receive  from  the  county  the  sum  of  ten  dollars  in  full 
for  his  services,  and  that  only  one  attorney  in  any  one  case  shall 
receive  such  compensation.  Held,  that  where  an  attorney  was 
appointed  to  defend  two  defendants,  jointly  indicted  and  tried, 
there  were,  in  legal  effect,  two  appointments,  and  that  he  was 
entitled  to  the  statutory  fee  for  each. 

Appeal  from  Osceola  District  Court. — Hon.   George   W. 

Wakefield,  Judge. 

Thursday,  February  2,  1899. 

Action  for  attorney's  fees  for  services  in  a  criminal 
case,  not  a  homicide,  nor  punishable  by  life  imprisonment, 
rendered  under  an  appointment  by  the  court  Judgment  for 
plaintiff,  and  the  defendant  appealed. — Affirmed. 

C.  M,  Brooks  for  appellant. 

0.  J.  Clarice  pro  se, 

t 

Granger,  J. — The  case  certified  presents  the  question 
whether,  when  an  attorney  is  appointed  to  defend  two  per- 
sons jointly  indicted  for  a  felony,  is  he  entitled  to  ten  dollars 
for  each  person,  or  to  but  ten  dollars  for  both  ?  The  peti- 
tion shows  that  the  defendants  in  the  criminal  case  were 
jointly  indicted,  but  not  whether  separate  trials  were  had  or 
not,  and  we  assume  that  both  were  tried  at  the  same  time. 
The  question,  then,  is,  where  two  persons  are  jointly  indicted 
and  tried,  and  an  attorney  is  appointed  to  defend  for  both^ 
is  he  entitled  to  the  statutory  compensation  of  ten  dollars  for 
each  person,  or  to  ten  dollars  for  both?     The  case  is  pre- 
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sented  on  a  demurrer  to  the  petition.  The  statute  provides 
(Code,  section  5314)  :  *^An  attorney  appointed  by  the  court 
to  defend  a  person  indicted  for  homicide,  or  any  offense  the 
p»nishment  of  which  may  be  life  imprisonment,  shall  receive 
from  the  county  treasury  a  fee  of  twenty  dollars  per  day  for 
time  actually  occupied  in  court  in  the  trial  of  defendant  If 
the  prosecution  be  for  other  felony,  he  shall  receive  the  sum 
of  ten  dollars  in  full  for  services.  Such  attorney  need  not 
follow  the  case  into  another  county  or  into  the  supreme  court, 
but  if  he  does  so  shall  receive  an  enlarged  compensation  on  a 
scale  corresponding  to  that  fixed  by  this  section.  To  be 
entitled  to  such  compensation,  the  attorney  must  file  with 
the  court  his  affidavit  that  he  has  not  directly  or  indirectly 
received,  or  entered  into  a  contract  to  receive,  any  compensa- 
tion for  such  services  from  any  source.  Only  one  attorney 
in  any  one  case  shall  receive  such  compensation."  It  will  be 
seen  that  in  the  first  sentence  of  the  section  the  court  is 
authorized  to  appoint  an  attorney  "to  defend  a  person."  In 
the  last  sentence  it  is  provided  that  only  one  attorney  "in  any 
one  case"  shall  receive  such  compensation.  The  contention 
arises  over  the  use  of  the  word  "person"  in  the  first  sentence, 
and  the  word  "case"  in  the  last,  the  idea  being  that  "case" 
means  the  issues  presented  on  the  indictment  by  the  pleas 
thereto.  We  think  the  construction  not  doubtful.  There 
are,  in  l^al  effect,  two  appointments,  one  for  each  person. 
The  pleas  may  be  the  same,  and  they  may  not  be.  The  issues 
are  as  to  each,  and  each  makes  his  personal  defense.  One 
may  be  convicted  and  the  other  may  be  acquitted.  The 
judgment,  in  its  operation  and  enforcement,  is  as  to  each, 
80  far  as  punishment  or  penalty  is  concerned.  Separate 
trials  may  be  awarded  and  had.  If  both,  are  convicted,  there 
are  two  convictions,  and  two  judgments  to  be  enforced,  and  a 
performance  of  the  judgment  by  one  is  not  a  performance  for 
or  by  the  other.  We  understand  the  words  "in  any  one  case" 
to  mean  an  indictment  against  any  one  person ;  for  that  is, 
in  legal  contemplation,  a  casa     The  judgment  is  affiemed. 
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lifj  504         The  Iowa  Savings  and  Loan  Association,  Appellant,  V. 

M.  A.  CUBTIS. 
107    504 
114    221 

m  M4         Building  Association  Loan:  change  in  a utiolks  and  statute.  Where 
121  45o|  a  building  association  makes  a  loan  to  a  member  subject  to  its 

articles  of  incorporation,  and  afterwards,  pursuant  to  their  terms, 
"2    amends  them  to  conform  to  law,  and  the  member  thereafter 
recognizes  the  contract  as  valid,  he  cannot  avoid  it  because  the 
law  was  not  complied  with  when  the  loan  was  made. 

Statutes:  Usury.    The  curative  act  of  March  8, 1898,  with  reference 
to  usury  amends  Code,  section  1898,  so  as  to  make  it  apply  to  all 
1    contracts  between  savings  and  loan  associations  and  their  mem- 
bers made  and  entered  into  prior  to  the  taking  effect  of  the  Code. 

Costs:  appointment.    Where  the  decision  of  the  appellate  court  was 
based  in  part  upon  a  statute  enacted  pending  the  appeal,  costs 
8    on  appeal  were  directed  to  be  paid,  one-half  by  each  party  and 
costs  in  the  lower  court  were  apportioned  in  the  same  way. 

I 

Appeal  from  Cass  District   Court. — Hon.   N.   W.   Macy, 

Judge. 

Friday,  Febeuary  3,  1899. 

The  plaintiff  is  a  mutual  loan  association  organized 
under  the  laws  of  Iowa.  The  defendant  is  a  member  of  the 
association,  and  was  prior  to  March  24,  1890,  and  owned  ten 
shares  of  its  stock,  of  one  hundred  dollars  per  share.  On 
that  day  she  contracted  a  loan  from  the  plaintiff  of  six  hun- 
dred dollars,  and  pledged  as  security  therefor  six  of  her  ten 
shares  of  stock,  and  also  executed  to  plaintiff  a  mortgage  on 
certain  property  in  the  city  of  Atlantic,  as  further  security 
therefor.  The  note  and  mortgage  refer  to  the  articles  of 
incorporation  and  by-laws  of  the  association,  and  the  follow- 
ing are  provisions  of  the  note:  "I  also  hereby  assign  the 
said  shares  of  stock  above  described,  being  certificate  Xo. 
878,  as  collateral  security  for  the  above  debt,  to  the  said  Iowa 
Savings  and  Loan  AssocJtation,  and  do  hereby  agree  to  pay 
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to  said  Iowa  Savings  and  Loan  Association  the  monthly 
installment  of  three  and  60-100  dollars,  the  same  being  equiv- 
alent to  sixty  cents  per  share,  on  the  said  shares  described  by 
me,  and  the  monthly  installment  of  three  and  60-100  dollars, 
as  premium  on  said  advance,  the  same  being  equivalent  to 
sixty  cents  per  share,  and  interest  upon  said  sum  of  six  hun- 
dred dollars,  in  monthly  payments  of  three  dollars,  *the  same 
being  equivalent  to  fifty  cents  per  share  for  the  first  year,  and 
thereafter  a  monthly  sum  sufficient  to  pay  the  interest  on  the 
amount  due  at  the  beginning  of  each  year,  at  the  rate  of  six 
per  cent,  per  annum,  until  the  full  amount  of  six  shares  shall 
have  been  paid,  at  the  times,  in  the  manner,  and  at  the  place 
required  by  the  articles  of  incorporation  and  by-laws  of  said 
association.  And,  in  case  I  fail  to  make  any  or  all  of  said 
monthly  payments,  I  further  agree  to  pay  all  fines  and  penal- 
ties imposed  by  said  association  upon  said  stock,  or  each 
share  of  same ;  and,  in  case  of  a  failure  to  make  any  or  all  of 
said  payments  for  six  months,  the  whole  debt  herein  shall  be 
due  (the  said  association),  and  shall  at  once  become  collect- 
ible, without  notice  or  demand  from  the  said  association, 
which  sum  shall  be  six  hundred  dollars,  less  the  amount 
actually  paid  by  me  on  the  said  stock  upon  the  six  shares 
herein  assigned,  together  with  the  quarterly  dividends  placed 
to  the  credit  of  said  shares,  and  in  consideration  of  said 
advance  payment,  or  upon  failure  to  pay  all  of  said  monthly 
payments,  as  stated  herein,  and  in  accordance  with  the  articles 
of  incorporation  and  by-laws  of  the  Iowa  Savings  and  Loan 
Association,  I  agree  to  pay  to  said  association,  at  its  office 
in  Des  Moines,  Iowa,  the  sum  as  above  ascertained,  together 
with  eight  per  cent,  interest  thereon  per  annum  from  the 
date  of  the  first  failure  to  pay  said  monthly  dues  to  said 
association,  together  with  all  taxes,  insurance,  or  assessments 
advanced  upon  the  security  herefor,  and  also  a  reasonable 
attorney's  fee  for  foreclosing  the  mortgage  given  to  secure 
this  note  or  the  collection  of  this  debt"  It  appears  that  there 
were  sixty-four  payments  of  dues,  premiums,  and  interest; 
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so  that,  of  the  dues  paid,  there  were  two  hundred  and  thirty 
dollars  and  forty  cents,  of  premiums  two  hundred  and  thirty 
dollars  and  forty  cents,  and  of  interest  one  hundred  and 
ninety-two  dollars.  The  following  is  a  paragraph  of  plain- 
tiff's petition,  changed  to  conform  to  some  admissions  as  to 
amoimts  paid :  ^Tar.  7.  That  the  defendant  has  paid  the 
six  shares  of  stock  subscribed  for  and  assigned  to  this  plain- 
tiff to  better  secure  said  loan,  the  monthly  payment  of  three 
and  60-100  dollars  ($3.60)  for  sixty-four  consecutive  months, 
making  a  total  payment  of  two  himdred  and  thirty  dollars 
and  forty  cents,  out  of  which  the  plaintiff  has  deducted,  as 
agreed  by  the  by-laws,  a  copy  of  which  is  hereto  attached, 
marked  'Exhibit  D,'  and  made  a  part  hereof,  and  expense 
money,  which  amounts  to  twenty-five  and  20-100  dollars 
($26.20,  leaving  a  balance  due  to  the  defendant  upon  said 
stock  of  two  hundred  and  five  and  20-100  dollars,  upon  which 
the  defendant  is  entitled,  according  to  the  by-laws  of  said 
association,  to  three-fourths  of  the  profits  earned  by  said  stock, 
which  said  three-fourths  amounts  to  sixty-five  and  65-100  dol- 
lars ($65.65),  which  sum,  added  to  the  amount  paid  in  upon 
said  stock,  less  the  expenses,  makes  a  total  of  two  hundred  and 
seventy  and  25-100  dollars,  which  sum  the  plaintiff  holds  as 
a  credit  in  favor  of  the  defendant  against  said  loan,  leaving 
a  balance  due  upon  said  loan  of  three  himdred  and  twenty- 
nine  and  15-100  dollars."  This  action  is  to  recover  such 
balance,  and  to  foreclose  the  mortgage. 

The  defendant,  by  answer,  claims  a  credit  on  the  note 
of  the  full  amounts  paid  as  dues,  premiums,  and  interest,  and 
pleads  usury  in  the  contract.  By  way  of  counterclaim,  the 
defendant  shows  that,  at  the  time  of  making  the  payments 
on  the  six  shares  of  her  stock  pledged  as  security  for  her  note^ 
she  also  made  similar  payments  as  to  her  four  remaining 
shares,  and  makes  it  appear  that  by  such  payments  she  had 
more  than  paid  the  mortgage  debt,  and  that  after  such  pay- 
ment she  asked  to  have  the  six  shares  pledged  for  the  pay- 
ment of  the  note  canceled,  the  mortgage  set  aside,  and  that 
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whatever  remained  to  her  of  the  additional  shares  she  might 
be  permitted  to  retain,  which  plaintiff  refused,  and  required 
her  to  continue  to  pay  interest,  dues,  and  premiums  until  the 
maturity  of  all  the  shares,  which  defendant  refused  to  do; 
and  she  asks  that  what  remains  of  the  payments  on  the  six 
shares  after  the  payment  of  the  note — ^which  defendant 
claims  to  be  forty-two  dollars  and  sixty  cents — ^be  applied 
as  advance  payments  on  the  remaining  four  shares.  The 
district  court  aggregated  the  payments  of  dues,  premiums, 
and  interest  on  the  six  shares  (the  amount  being  six  hundred 
and  fifty-two  dollars  and  eighty  cents),  determined  the  con- 
tract to  be  usurious,  found  that  the  note  was  fully  paid,  and 
entered  a  decree  canceling  the  note  and  mortgage,  and  denied 
to  defendant  any  relief  on  her  counterclaim.  Both  parties 
appealed. — Reversed, 

Baily  &  Ballreich  for  appellant. 
Curtis,  Folliett  &  Curtis  for  appellee. 

Granger,  J. — I.  The  case  of  Association  v.  Heidt,  107 
Iowa,  297,  disposes  of  a  part  of  the  questions  presented  in  this 
appeal,  such  as  usury  and  the  effect  of  the  curative  act 
passed  by  the  Twenty-seventh  General  Assembly.     See  Acts 

Twenty-seventh  General  Assembly,  chapter  48.  That 
1  case  holds  that  what  might  otherwise  be  usury  is 

cured  by  the  act  referred  to.  It  is  pleaded  by  defend- 
ant that  the  plaintiff,  when  the  loan  was  made,  was  not  a 
"mutual  building  association,^'  so  as  to  come  within  the  pro- 
visions of  the  law  on  that  subject.  It  does  appear  that  at 
its  organization,  in  August,  1889,  the  association  was  organ- 
ized under  "title  nine  of  the  Code  of  Iowa,"  such  a  statement 
appearing  in  the  articles  of  incorporation.  Chapter  6  of  that 
title  is  "Of  Mutual  Building  and  Loan  Associations" ;  but  it 
is  urged  that  the  provisions  of  that  chapter  were  not  com- 
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plied  with  at  such  organization,  and  were  not  until  1892, 
after  the  loan  was  made.     Defendant  was  a  member 
2  of  the  association  for  some  months  before  the  loan  was 

made,  and  has  so  continued  to  be.  In  1892,  after  the 
loan  was  made,  the  articles  of  incorporation  were  amended, 
in  pursuance  of  their  terms,  so  that  the  organization  has  been 
since  that  time  under  the  provisions  of  that  law.  This  change 
was  made  while  defendant  was  a  member  of  the  association, 
and  as  her  loan  was  made  under  the  provisions  of  its  articles 
of  incorporation  and  by-laws,  that  were  a  part  of  her  contract, 
the  right  to  make  changes  in  accord  therewith  is  included  in 
the  contract.  After  the  change  was  made,  she  continued  to 
recognize  the  contract  as  valid  by  payments  up  to  May,  1895. 
It  is  not  to  be  said  that  there  was  not  during  that  time  a 
contract  between  her  and  the  plaintiff.  Its  l^al  effect  prior 
to  March  8,  1898,  might  present  another  and  a  doubtful 
question.  The  present  Code  (section  1898)  fully  authorizes 
such  a  contract  as  the  one  in  question,  since  its  adoption 
October  1,  1897.  The  curative  act  of  March  8,  1898, 
amends  section  1898  of  the  Code  so  as  to  make  it  apply  to  all 
contracts  between  savings  and  loan  associations  and  their 
members,  made  and  entered  into  prior  to  the  taking  effect  of 
the  Code.  This,  under  our  holding  in  Association  v.  Heidt, 
supra,  would  make  the  contract  valid. 

We  imderstand  the  court  below  to  have  found  the  mort- 
gage debt  paid,  because  the  finding  of  usury  justified  the 
application  of  all  the  payments  in  extinguishment  of  the 
principal  sum,  and,  as  the  aggi^egate  of  payments  was  more, 
that  the  six  hundred  dollars  was  canceled.  It  is  on  the  same 
theory  that  it  is  now  urged  in  this  court  that  the  debt  is  more 
than  paid,  and  that  there  is  an  excess  to  be  applied  to  the 
maturing  of  the  other  four  shares  of  stock.  As  we  hold,  fol- 
lowing Association  v»  Heidt,  that  there  is  no  usury,  the  basis 
for  appellee's  claim  fails,  both  as  to  the  mortgage  debt  and  for 
the  maturing  of  the  other  shares. 
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It  appearing  that  the  plaintiff  is  a  corporation  under 
the  proviaiona  of  chapter  13,  title  9,  of  the  Code,  being  that 
"Of  Building  and  Loan  Associations,"  and  that  the  contract 
is  not  usurious,  appellee's  claim,  both  as  to  her  mortgage 
debt  and  her  counterclaim,  must  fail.  In  view  of  these  find- 
ings, the  forfeiture  under  the  contract  because  of  nonpay- 
mentj,  so  that  the  claim,  is  now  collectible,  seems  clear. 
Appellant,  in  argument,  makes*  the  amount  of  its  recovery 
somewhat  lesa  than  in  the  petition,  which  appears  to  be  cor- 
rect; and  a  judgment  of  foreclosure  should  he  entered  for 
two  hundred  and  sixty-eight  dollars  and  ninety  cents,  with 
interest  at  eight  per  cent,  since  September  1,   1895,  with 

attorney's  fees  and  costs,  for  the  entry  of  which 
3  judgment  the  cause  is  remanded.     Because  of  our 

conclusion  being  based  in  part  upon  an  act  of  the 
legislature  passed  since  the  cause  was  appealed,  the  coats  in 
both  courts  should  be  paid  by  the  parties,  each  one-half. — 
Kevebssd. 


Geoege  H.  Keyes  v.  The  City  of  Cedak  Falls,  Appellant. 

ETldeHce:    declarations:  Hei   gestae.     Statements  or  declarations 

which  are  near  enougli  in  point  of  time  to  the  prinoipal  transactioD 
11     clearly  to  appear  to  be  BpontaneouBaod  unpremeditated  and  free 

from  sinister  motives  and  which  atFord  arguable  explanatioaof  the 

principal  transaction,  are  admissible  as  res  gestae. 
Rule  applied.    Plaintiff  came  into  a  mill  about  three  minutes  after 

he  was  hart,  with  his  clothes  covered  with  dirt,  an  employee  asked 

10  what  was  the  matter,  and  he  replied  that  he  had  fallen  Into  an 
excavation,  and  was  hurt.  Beld,  such  declaration  was  admissible 
as  rea  gestae,  and  competent  as  explanatory  of  his  appearance. 

Same.    Declarations  of  a  person  as  to  present  pain  suffered  by  him 

11  are  admissible  in  his  favor  in  an  action  to  recover  for  personal 
iDjuries. 

Rdle  APPLIED.    Declarations  of  a  person  in  an  action  for  personal  jjg    ^ 

14    injuries,  subsequently  to  the  injury,  as  to  pains  in  his  back,  are  |'3t    «i7 

admissible.  I07    mt 

Harmless  error.    Evidence  that  plaintiff  told  others  about  his  bav-  '**    ^ 

10    Ing  been  hurt,  although  immaterial  in  an  action  to  recover  foi  his  'in    swl 

Injuries,  is  not  prejudicial  where  what  he  told  them  Is  not  shown  ^ 
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Same.  The  admission  over  objection  in  an  action  for  personal 
injuries  of  the  testimony  of  a  township  trustee  that  he  was  called 
upon  to  furnish  aid  to  plaintiff  and  his  family  and  at  the  time 
made  an  investigation  as  to  plaintiff's  ability  to  perform  labor,  is 

18  not  prejudicial  error,  where  he  testifies  without  objection  that  he 
found  plaintiff  was  unable  to  perform  labor  and  the  jury  are 
•  instructed  that  they  cannot  consider  the  evidence  for  the  pur 
pose  of  showing  the  plaintiff's  pecuniary  condition  but  only  as 
bearing  upon  his  inability  to  labor  and  that  they  cannot  cpnsicier 
evidence  as  to  aid  f  urnished*plaintiff  by  the  township  trustees. 

Same.  The  overruling  of  and  objection  to  the  testimony  of  plaintiff 
in  an  action  for  personal  injuries,  that  he  was  compelled  to  sell 
out  his  business  because  his  physical  condition  was  such  that  he 

12  was  not  able  to  carry  it  on,  is  not  reversible  error,  although  the 
fact  that  he  sold  out  his  business  was  immaterial  since  the  fact 
that  he  was  unable  to  attend  to  his  business  by  reason  of  his 
injuries  was  material  to  the  question  as  to  the  amount  of 
damages  sustained. 

Mortality  tables.    The  Mortality  tables  are  admissible  in  evidence 
to  aid  the  jury  in  determining  the  amount  of  damages  sustained 
7    by  plaintiff  in  an  action  for  personal  injuries,  provided  they  find 
he  is  permanently  injured. 

Damages.    The  failure  of  an  injured  person  to  comply  with  the  di- 
rections of  his  physician  does  not  necessarily  preclude  the  recovery 
6    of  damages  accruing  after  such  failure,  but  be  cannot  recover  for 
such  of  the  subsequent  damages  as  were  occasioned    by   his 
failure  in  that  respect. 

Notice:  Highway,    A  city  is  chargeable  with  notice  of  an  excavation 

1  extending  to  the  sidewalk,  made  for  the  purposes  of  a  basement 
window,  under  the  direction  of  a  member  of  a  firm  of  building 
contractors  who  was  a  member  of  the  city  council  and  chairman 

2  on  streets  and  alleys,  notwithstanding  that  he  had  not  obtained  a 
permit  to  make  the  excavation,  where  it  does  not  appear  that  such 
a  permit  was  necessary. 

Instructions.  Where  the  court  instructs  that  no  damages  can  be 
allowed  plaintiff  for  impairment  of  his  health  occasioned  by  his 
9  neglect  to  observe  directions  of  his  physician  after  he  received  his 
injuries,  it  is  not  error  to  refuse  an  instruction  that  plaintiff  can- 
not recover  for  any  damages  accruing  after  his  failure  to  comply 
with  his  physician's  directions. 

Same.    A  verdict  for  three  thousand  dollars  against  the  city  for  per- 
15    manent  injuries  sustained  by  an  able-bodied  man,  falling  at  night 
into  an  unguarded  excavation  in  a  street,  is  not  excessive. 

Same.    Where  a  city  does  not  require  permits  for  the  erection  of 

buildings,  an  alderman  excavating  the  sidewalk  in  the  erection 

2    of  a  building  without  permission,  is  not  a  tresspasser;  hence  a  con- 
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tention  that  his  knowledge  was  not  notice  to  the  city,  because  it 

3  was  to  his  interest  to  keep  knowledge  from  the  city,  is  untenable 
where  the  excavation  was  easily  seen  and  no  fraud  or  concealment 
was  shown. 

Highways:  contributory  negligknce.    One  was  not  guilty  of  con- 
tributory negligence  precluding  recovery  for  injuries  sustained  by 

4  falling  into  an  unguarded  and  unlighted  excavation  in  the  street 
extending  to  the  sidewalk,  in  attempting  to  pass  over  the  walk  at 
nigfht,  as  he  has  a  right  to  assume  that  the  city  has  done  its  duty. 

Bequf  sted  InstrDctions*    Appellant  cannot  complain  of  an  instruction 
5-8  which  was  good  as  far  as  it  went,  since  if  he  desired  further  or 
9    more  explicit  ones  he  should  have  asked  them. 

Same.    It  is  not  error  for  the  court  in  charging  on  the  question  of 
negligence  of  a  city  with  reference  to  an  excavation  near  the  side- 
6    walk,   to  omit  any  reference  to  an  electric  light  referred  to  in 
the  evidence,  in  the  absence  of  a  request  covering  that  point. 

Appeal  from  BlackhawJc  District  Court. — ^Hon.  A.  S.  Blair, 

Judge. 

Fbiday,  February  3,  1899. 

Action  at  law  to  recover  damages  for  injuries  sustained 
by  plaintiff  resulting  from  a  fall  into  an  excavation  in  one  of 
the  streets  in  defendant  city.  Trial  to  a  jnry,  and  verdict  for 
plaintiff  for  four  thousand  five  hundred  dollars,  which  was 
reduced  by  the  court  to  the  sum  of  three  thousand  dollars,  and 
defendant  appeals. — Affirmed. 

H.  C.  Hemenway  and  0.  B.  Courtright  for  appellant. 
Mullan  &  Pickett  for  appellee. 

Deemer,  J. — At  the  time  of  the  happening  of  the  acci- 
dent in  queetion,  plaintiff  was  a  resident  of  the  town  of 
Nashua.  He  had  gone  to  the  city  of  Cedar  Falls  on  business 
connected  with  one  of  the  mills  located  at  that  place,  and  on 
the  twenty-fifth  day  of  April,  1892,  at  about  9  o'clock  p.  m., 
while  returning  from  the  mill  to  his  hotel,  fell  into  an  exca- 
vation v^hich  had  been  dug  in  the  street  in  front  of  a  brick 
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building  which  was  then  being  constructed,  and  received  the 
injuries  of  which  he  complains.     The  building  was 

1  being  erected  by  the  firm  of  Clay  &  Olbrich,  of  which 
firm  H.   E.   Olbrich,  a  member  of  the  council  of 

defendant  city  and  chairman  of  the  committee  on  streets  and 
alleys,  was  a  member.  The  excavation  into  which  plaintiif 
fell  extended  into  the  street  from  three  and  a  half  to  four  feet, 
was  from  three  to  five  feet  deep,  and  from) four  to  five  feet 
in  length.  It  was  dug  as  an  area  for  a  basement  window  in 
the  new  building.  Olbrich  had  ordered  it  dug,  and  the  work- 
man engaged  for  the  business  commenced  his  work  at  about 
ten  o'clock  of  the  day  on  which  plaintiff  was  injured,  com- 
pleting his  task  at  about  6  o'clock.  The  sidewalk  extended  up 
to  the  edge  of  the  excavation,  and  the  hole  was  left 
unguarded  and  without  barricades  or  warning  lights.  The 
night  of  the  twenty-fifth  was  dark,  and  plaintiff  had  no 
knowledge  of  the  area  way  left  in  the  street.  While  passing 
along  on  the  way  to  his  hotel,  he  fell  and  received  his  injuries. 
As  soon  as  he  was  able  he  returned  to  the  mill  from  whence 
he  started,  sat  down  in  a  chair,  and  made  the  remark  which 
will  hereinafter  be  referred  to.  His  claim  now  is  that  he 
was  seriously  and  permanently  injured  by  the  fall,  and  that 
the  city  is  liable  because  of  its  failure  to  barricade  or  guard 
the  excavation. 

I.     One  of  the  questions  in  the  case  was,  of  course,  the 

defendant's  knowledge  or  notice  of  the  defect  in  the  street. 

As  Olbrich  directed  the  work  to  be  done,  and  knew  what  its 

character  would  be  when  completed,  he  certainly  had 

2  both  knowledge  and  notice  of  the  excavation;  and, 
ordinarily,  his  knowledge  would  be  the  knowledge  of 

the  city,  because  of  his  relation  to  it.  Carter  v.  Town  of 
Monticello,  68  Iowa,  178 ;  Owen  v.  City  of  Fort  Dodge,  98 
Iowa,  281 ;  Trapnell  v.  City  of  Red  Oak  Junction^  76  Iowa,' 
744.  But  it  is  contended  that,  as  Olbrich  had  no  authority 
from  the  city  to  make  the  excavation,  it  was  to  his  interest 
not  to  convey  the  knowledge  he  possessed  to  the  city,  and  that 
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the  presumption  of  kno^dedge  on  the  part  of  the  city  does  not: 
obtain.  There  are  certain  cases  where  notice  to  an  agent  wilP 
not  be  imputed  to  his  principal,  as  where  the  agent  has  f or* 
gotten,  or  may  have  forgotten,  during  the  agency ;  where  he 
cannot  tell  his  principal  because  of  professional  confidence ; 
or  where  his  interests  are  so  adverse  to  those  of  his  principal 
that  it  is  certain  he  will  conceal  the  information.  The  case 
of  Hummel  v.  Bank,  75  Iowa,  689,  illustrates  one  of  these 
exceptions.  It  is  there  said :  "The  notice  to  the  principal  o£ 
such  facts  as  were  known  to  the  agent,  and  even  present  in 
his  mind,  at  the  time  of  the  transaction,  but  the  knowledge 
of  which  was  not  acquired  in  the  business  of  the  agency,  is 
constructiva  Ordinarily,  the  circumstances  are  such  as  to 
beget  a  presumption  that  the  communication  was  in  fact 
made.  But  when  they  are  of  such  character  that,  according; 
to  all  human  experience  and  observation,  the  probability  is* 
just  the  reverse,  it  would  be  absurd  to  indulge  that  presimip- 
tion."  In  the  case  before  us,  Olbrich  and  the  city  were 
equally  interested  in  having  the  excavation  so  guarded  as 
that  injury  would  not  result;  for  each  was  responsible  for  all 
damage  that  might  result,  and  there  is  every  reason  to  sup- 
pose that  an  agent  so  interested  would  convey  his  knowledge 

to  his  principal.     But  it  is  argued  that,  as  Clay  & 
3  Olbrich  had  no  permission  to  make  the  excavation, 

they  became  trespassers,  and  that  it  was  to  Olbrich's 
interest  to  keep  from  the  city  notice  of  the  fact  that  he  had 
dug  the  area  for  his  window.  It  does  not  appear  from  the 
evidence  that  defendant  required  building  permits  or  licenses 
to  be  issued  to  those  who  would  build  up  to  the  street  lines,, 
and,  in  the  absence  of  such  requirements,  builders  had  the- 
right  to  temporarily  use  a  reasonable  portion  of  the  street 
for  building  material  and  in  excavating  for  foundations  and 
cellars.  0' Linda  v,  Lothrop,  21  Pick.  297 ;  Clark  v.  Fry,  72- 
Am.  Dec.  590.  Areas  for  light,  and  basement  windows  and 
descents,  are  necessary,  in  order  to  carry  on  business  in  a 
city,  and,  if  such  excavations  are  properly  guarded  or  covered 
.Vol.  107  la-  33 
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after  completion,  they  do  not,  in  themselves,  constitute  a 
nuisance.  2  Dillon  Municipal  Corporations  (4th  ed.),  sec- 
tion 656b.  It  may  be  that,  as  the  city  has  full  control  over  its 
streets  (Code  1873,  section  561),  it  may  and  should  specify 
the  conditions  under  which  such  excavations  mav  be  made ; 
and  it  is  likely  true  that,  if  one  makes  an  excavation  in  a 
street  without  permission,  he  is  liable  for  all  damages  done. 
Davis  t\  City  of  Clinton,  50  Iowa,  585.  But  in  this  case  it 
appears  that  the  city  knew  that  Clay  &  Olbrich  were  occupy- 
ing the  street,  and  making  excavations  for  their  building,  and 
they  entered  no  protest  against  it.  There  is  no  evidence  what- 
ever that  either  Clay  or  Olbrich  was  attempting  to  gain  any 
advantage  of,  or  to  perpetrate  any  fraud  upon,  the  city ;  and 
there  is  no  reason  for  supposing  that  concealment  of  the  fact 
that  they  were  making  the  excavation  would  have  been  to 
their  advantage.  Such  a  hole  in  the  surface  of  the  street 
would  bo  apparent  to  the  most  casual  observer,  and  there 
could  have  been  no  thought  of  concealment  in  the  mind  of 
Olbrich  when  he  ordered  the  work  done.  None  of  the  excep- 
tions to  the  general  rule  that  notice  to  the  agent  is  notice  to 
the  principal  obtain,  and  the  trial  court  correctly  instructed 
that  notice  to  Olbrich  was  notice  to  the  citv. 

11.     Appellant  insists  tbat  plaintiff  was  guilty  of  such 
negligence  contributory  to  his  injury  as  that  he  ought  not  to 
recover,  and  it  says  in  argument  that  plaintiff  had  no  right 
to  go  where  it  was  so  dark  he  could  not  see  what  he 
4  was  doing;  citing  Perry  v.  City  of  Cedar  Falls,  87 

Iowa,  315.  The  instruction  given  in  that  ease  which 
contains  the  language  relied  upon  by  appellant  was  not 
approved,  and  it  is  so  opposed  to  the  tenor  of  authority  that 
we  do  not  think  it  ever  will  be.  The  rule  is  well  settled  that 
a  person  has  the  right  to  rely  upon  the  assimiption  that  the 
city  has  done  its  duty,  and  that  it  is  not  negligence  for  one 
to  pass  over  a  sidewalk  at  night.  He  is  not  bound  to  carry  a 
light  with  him  to  see  that  there  are  no  pitfalls  in  the  walks 
he  contemplates  using.     Streets  and  sidewalks  are  designed 
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for  use  at  all  hours  of  the  day  or  night,  and  it  is  not  negli- 
gence for  one  to  venture  out  after  dark.  Improvement  Co.  v. 
Loehr,  124  Ind.  Sup.  79  (24  N.  E.  Rep.  579)  ;  Barnes  v. 
Town  of  Marcus^  96  Iowa,  682 ;  Robinson  i\  City  of  Cedar 
Rapids,  100  Iowa,  664;  Moore  v.  City  of  Burlington,  49 
Iowa,  136;  Ross  v.  City  of  Davenport,  QQ  Iowa,  551. 

III.  The  instructions  w4th  reference  to  the  negligence 
of  the  city  are  complained  of  because  they  did  not  refer  to  an 
electric  light  which  was  within  a  block  and  a  half  of  the 

scene  of  the  accident.    It  is  doubtful,  to  say  the  least, 

5  whether  this  light  was  burning  at  the  time  plaintiff 
received  his  fall;  but,  be  that  as  it  may,  it  was  not 

error  to  omit  to  refer  to  it  in  the  instructions.  The  negli- 
gence charged  was  failure  to  erect  or  place  any  barrier,  sign, 
or  signal  at  the  scene  of  the  accident,  to  notify  the  public  of 
its  dangerous  condition.  The  court  fully  instructed  as  to 
this  claim,  and  it  was  not  error,  in  the  absence  of  proper 
request,  to  omit  references  to  the  electric  light.  The  jury 
had  the  right,  imder  the  instnictions  given,  to  consider  the 
presence  or  absence  of  the  street  light. 

IV.  Evidence  was  offered  tending  to  show  that  plain- 
tiff did  not  observe  the  directions  of- his  physician  called  after 
he  received  his  injuries,  and  the  defendant  asked  an  instruc- 
tion to  the  effect  that  plaintiff  could  not  recover  for  any  dam- 
ages accruing  after  his  failure  to  comply  with  these 

6  directions.     This  instruction  was  refused,  but  the 
court  instructed  that  siich  fact,  if  proven,  was  proper 

to  be  considered,  and  that  no  damages  shoiild  be  allowed  plain- 
tiff for  any  impairment  of  health  or  physical  condition  occa- 
sioned by  his  neglect  to  observe  such  directions.  The  instruc- 
tion gjveii  announced  the  correct  doctrine,  and  the  one  asked 
was  properly  refused.  Beach  Contributory  Xegligenco,  sec- 
tion 59;  City  of  Goshen  v.  England,  49  Ind.  Sup.  368  (21 
K  E.  Eep.  977)  ;  Stebbins  r.  Railroad  Co.  54  Vt.  464.  The 
pivotal  point  in  determining  whether  there  is  contributory 
negligence  is  not  w^hether  plaintiff  contributed  to  the  amount 
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of  the  injury,  but  to  the  occurrence.  If  to  the  amount,  thei^ 
his  negligence  is  treated  as  aggravating  the  damage,  not  as- 
causing  it. 

V.  The  mortality  tables  were  offered  in  evidence,  and 
it  is  claimed  that  the  court  below  erred  in  saying  to  tlie  jury 
that  such  tables  were  of  importance  in  enabling  them  to  deter- 
mine the  amount  of  plaintiff's  damages,  provided  they  found 
he  was  permanently  injured.  We  have  frequently  held  that 
such  evidence  is  admissible  in  cases  where  the  injured  party  is 
permanently  disabled.  Knapp  v.  Railway  Co,,  71  Iowa,  41 ; 
Chase  v.  Railway  Co,,  76  Iowa,  675;  Allen  v.  Railway  Co.„ 
106  Iowa,  602.  The  very  purpose  of  such  evidence  is  to 
enable  the  jury  to  arrive  at  the  amount  of  damages  to  be 
awarded.  There  is  little,  if  any,  evidence  tending  to  show 
that  plaintiff  was  not  able-bodied,  sound  in  health,  and  physi- 
cally strong  before  he  met  with  his  fall.  And  there  was  evi- 
dence tending  to  show  that  his  injuries  were  permanent. 

From  this  view  point,  it  is  clear  that  there  was  no 
8  error  in  the  instruction  given.     If  defendant  desired 

further  instructions  as  to  plaintiff's  ability  to  earn 
full  wages  during  the  whole  of  his  expectancy  of  life,  it  was 
its  duty  to  ask  them  in  proper  form.  Moreover,  the  court 
instructed  that  plaintiff  could  not  recover  any  damages  caused 
or  contributed  to  by  plaintiff's  previous  injuries. 

VI.  Further,  it  is  said  that  the  instructions  relating  to 
the  measure  of  damage  were  incorrect  and  misleading.  We 
need  not  set  them  out  in  extenso.  It  is  sufficient  to  say  that 
the  court  said,  in  effect,  that  plaintiff  was  entitled  to  com* 
pensation  for  injury  to  his  person,  and  the  paiu  and  suffer- 
ing caused  thereby,  past,  present,  and  future,  provided  the 
evidence  showed  a  probability  of  such  future  suffering :  and 
also  for  the  expense  incurred  by  medical  attention ;  and  that 
there  was  no  rule  for  the  measure  of  such  damages,  but  that 
the  amount  was  left  to  the  best  judgment  of  the  jury.  Then 
follows  this  extract:  "As  before  stated,  vou  will  allow  for 
his  pain,  suffering,  and  expense  of  medical  treatment,  and 
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any  injury.     This  may  be  temporary  or  permanent,  as  you 
may  find,  arising  from  that  injury  alone,  if  any; 
^  keeping  in  mind  that,  if  you  are  satisfied  from  the 

evidence  that  any  part  of  his  present  physical  condi- 
tion comes  from  a  prior  injury,  or  from  lack  of  following  the 
treatment  ordered  by  his  physician,  or  from  any  other  disease 
not  resulting  from  this  injury,  this  you  must  exclude  from 
the  estimate."  If  there  was  any  error  in  these  instructions, 
it  was  favorable  to  appellant,  as  they  did  not  cover  some 
things  which  plaintiff  was  entitled  to  have  considered.  In 
any  event,  the  instructions  were  good  as  far  as  they  went,  and, 
if  defendant  desired  further  or  more  explicit  ones,  it  should 
have  asked  them.  Railroad  Co.  v.  Hedge,  44  Xeb.  448  (62 
N.  W.  Rep.  887)  ;  Railroad  Co,  v.  Burgess,  114  Ala.  587  (22 
South.  Rep.  169)  ;  Railroad  Co.  v.  Freeman,  83  Gra.  583 
<10  S.  E.  Rep.  277). 

VII.     When  plaintiff  came  back  to  the  mill,  which  was 

immediately  after  his  fall,  he  dropped  into  a  chair,  and  was 

sitting  there,  when  one  Lemmers,  an  employe  at  the  mill, 

discovered  him.    His  hat  and  coat  were  covered  witn 

10  dirt,  and  he  had  a  frightened  appearance.     Lemmera 
asked  what  was  the  matter,  and  plaintiff  thereupon 

responded  that  ho  had  fallen  into  an  excavation  and  was  hurt. 
Plaintiff,  on  his  examination,  was  also  permitted  to  testify 
that,  within  three  minutes  from  the  time  the  accident 
<xx5urred,  he  told  Lemmers  and  a  man  by  the  name  of  Hanson 
about  what  had  occurred.  All  this  evidence  was  objected  to, 
but  the  objections  were  overruled.  It  may  be  that  plaintiffs 
evidence  as  to  his  having  told  these  persons  aboiit  his  having 
been  hurt  was  irrelevant  and  immaterial,  but,  if  so,  it  was 
without  prejudice,  for  he  did  no  more  than  say  that  he  told 
them.  Evidence  as  to  what  he  said  to  them  was  not  given  by 
plaintiff.     The  testimony  of  Lemmers,  if  admissible 

11  at  all,  was  proper,  as  part  of  the  res  gestae.    Appel- 
lant claims  that  what  plaintiff  said  was  a  narrative  or 

statement  made  after  the  main  transaction  was  ended,  and 
was  therefore  inadmissible.    It  is  often  difficult  to  determine 
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when  a  statement  or  declaration  is  a  part  of  the  res  gesiae^ 
The  rule  we  have  heretofore  announced  is  that,  if  they  are 
near  enough  in  jK^int  of  time  with  the  principal  transaction  to 
clearly  appc^ar  to  be  spontaneous  and  unpremeditated,  and 
free  from  sinister  motives,  and  afford  a  reliable  explanation 
of  the  principal  transaction,  they  are  admissible  in  evidence. 
State  V.  Jones,  64  Iowa,  349 ;  McMurrin  i\  Ri^hy,  80  Iowa,, 
322 ;  State  v.  DriscoU,  72  Iowa,  583 ;  Frinh  v.  Coe,  4  G. 
Greene,  555.  See,  also,  Insurance  Co.  r.  Mosley,  8  Wall.  397  ; 
Keyser  v.  Railway  Co,  Q(S  Mich.  390  (33  X.  W.  Eep.  8G7). 
Wo  think  the  declaration  made  by  plaintiff  was  so  connected 
in  j)oint  of  time  and  with  the  main  transaction,  and  came  so 
spontaneously,  that  it  was  admissible  as  part  of  the  res  gestae. 
The  evidence  was  clearly  competent,  as  explanatory  of  plain- 
tiff's appearance,  as  there  was  no  time  for  him  to 

12  have  invented  a  false  statement.     Plaintiff  was  also 
permitted  to  testify,  over  defendant's  objections,  that 

he  was  compelknl  to  sell  out  his  business  because  his  physical 
condition  was  such  that  he  was  not  able  to  condiict  it.  The 
mere  fact  that  he  sold  his  business  was  probably  immaterial 
to  any  inquiry  in  the  case.  But  the  fact  that  he  was  unable  to 
attend  to  his  business  by  reason  of  his  injuries  was  very 
material.  The  statement  as  to  why  he  sold  was  but  anothei 
way  of  saying  that  he  was  unable  to  carry  on  or  conduct  the 
business  in  which  he  was  engaged  before  he  received  his 
injuries,  and  we  think  it  was  proper.  In  any  event,  the  error 
was  without  prejudice.  ^Vade  i\  Leroy,  20  IIow.  34 ;  Kin- 
ney  v,  Crocker,  18  Wis.  80;  Smay  v.  Etnire,  99  Iowa,  149. 
VIII.  Complaint  is  made  of  the  admission  of  the 
evidence  of  witnesses  Smith  and  Laberee.  Smith  testitieil 
that  he  was  one  of  the  township  trustees,  and,  over 
defendant's  objection,  said  that  he  was  called  upon  to 
furnish  aid  to  plaintiff  and  his  family,  and  at  the  time 
made  an  investigation  as  to  plaintiff's  ability  to  per- 

13  form  labi>r.    He  also  testified,  without  objection,  that 
he  foinid  plaintiff  was  unable  to  perform  labor.    Lab- 
eree t^estified  that  he  was  also  one  of  the  township  trustees. 
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and,  over  defendant's  objection,  said  that  he  made  an  investi- 
gation as  to  plaintiff's  physical  condition  and  ability  to  per- 
form work,  and  that  ho  found  that  his  ability  to  perform  man- 
ual labor  was  not  very  good.  He  further  testified,  over 
defendant's  objection,  that  the  township  trustees  furnished 
aid  to  plaintiff  and  his  family  after  plaintiff  received  his 
injuries.  After  Laberee  had  given  his  testimony,  defendant 
moved  to  strike  out  all  of  that  part  of  it  relating  to  his  investi- 
gation made  in  his  official  capacity,  and  all  that  part  upon 
which  he  based  his  knowledge  of  plaintiff's  condition.  This 
motion  was  sustained.  Defendant  also  moved  to  strike  out 
the  witness'  conclusion  as  to  plaintiff  being  able  to  work,  and 
all  the  evidence  relating  to  his  determination  of  plaintiff's 
capacity  to  work,  which  was  used  as  a  basis  for  furnishing 
aid,  and  the  statement  said  to  have  been  made  to  him  by  plain- 
tiff that  he  (plaintiff)  was  imable  to  work.  This  motion  was 
also  sustained.  The  court  further  instructed  the  jury  as  fol- 
lows: "You  are  further  instructed  that  there  has  been 
stricken  oiit  of  this  case  the  evidence  of  one  witness  who  testi- 
fied concerning  aid  furnished  the  plaintiff  by  his  township 
since  the  commencement  of  this  case.  You  are  instructed 
that  you  must  exclude  from  your  mind  any  and  all  impres- 
sions created  by  such  testimony  stricken  out.  But  the  testi- 
mony of  one  witness  was  received  on  that  subject.  You  are 
instructed  that  it  was  received  only  as  tending  to  show  his 
inability  to  labor  at  the  time  it  was  so  furnished.  But  you 
are  instructed  that  you  must  consider  it  only  for  such  pur- 
pose, and  that  you  must  not  consider  it  for  the  purpose  of 
showing  the  pecuniary  condition  of  plaintiff,  as  you  are 
instructed  that  that  cannot  be  taken  into  consideration  by  you 
in  estimating  the  damages  to  \yhich  the  plaintiff  is  entitled,  if 
any."  It  will  be  noticed  that  Smith  did  not  testify  that  any 
aid  was  furnished  to  plaintiff.  All  he  said  was  that  he  was 
called  upon  to  furnish  aid, — not  that  he  did  so, — and  that  he 
made  an  investigation  as  to  the  plaintiff's  ability  to  perform 
labor.     The  result  of  that  investigation,  as  detailed  by  the 
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witnesses,  was  not  objected  to.  The  instruction  explicitly 
advises  the  jury  that  they  are  not  to  consider  the  evidence  as 
to  aid  furnished  the  plaintiff  by  the  township  trustees,  and  the 
«rror,  if  any,  in  the  admission  of  the  testimony  was  cured. 
State  V.  Postlewait,  14  Iowa,  449;  Cook  v,  Rohinson,  42 
Iowa,  476;  State  v,  Spurhech,  44  Iowa,  669;  Davis  v.  Dan- 
forth,  65  Iowa,  601;  Bedfield  v.  Redfield,  75  Iowa,  436; 
JShepard  v.  Railway  Co,,  77  Iowa,  56;  Oall  v.  Dickey,  91 
Iowa,  127;  State  v.  Helm,  97  Iowa,  378.  This  answers  all 
the  objections  made  by  appellant  to  the  evidence  of  these  wit- 
nesses. 

IX.  Plaintiff's  wife  was  permitted  to  testify,  over 
■defendant's  objection,  that  her  hiisband,  after  he  received  his 
injuries,  complained  from  time  to  time  of  having  pains  in  his 
back.  The  admission  of  this  evidence  is  complained 
14  of.  There  seems  to  be  a  conflict  in  the  authorities 
regarding  the  admission  of  such  evidence.  See  Fay 
^.  Harlan,  128  Mass.  244;  Earl  v.  Tupper,  45  Vt  275 ;  Tay- 
lor  V.  Railway  Co.,  48  X.  H.  309 ;  Railroad  Co.  v.  Newell, 
104  Ind.  264  (3  N.  E.  Rep.  836) ;  State  v.  Oedicke,  43  K  J. 
Law,  86 ;  Hyatt  v.  Adams,  16  Mich.  180,  and  Quaife  v.  Rail- 
way Co.,  48  Wis.  513  (4  N.  W.  Rep.  658),— holding  that  such 
evidence  is  admissible;  and  Railroad  Co.  v.  Mara,  26  Ohio 
St.  185,  and  Roche  v.  Railroad  Co.,  105  X.  Y.  296  (11  K  E. 
Rep.  630),  apparently  holding  to  the  contrary.  Our  own 
cases  are  not  as  consistent  as  we  might  wish.  In  Gray  v. 
McLaughlin,  26  Iowa,  279,  we  said :  "The  expressions  of  one 
suffering  from  bodily  pain  or  illness,  relative  to  his  health,  are 
admissible  in  evidence,  being  the  natural  consequences  and 
usual  indication  of  suffering  and  sickness," — citing  Greenleaf 
and  Phillips  on  Evidence.  In  the  case  of  Ferguson  v.  Davis, 
57  Iowa,  601,  a  majority  of  the  court  held  that  evidence  to  the 
effect  that  the  injured  party  complained  of  suffering  in  his 
back  was  inadmissible.  Xo  reference  was  made  to  the  case 
in  26  Iowa,  however,  and  there  was  a  dissent  from  the  con- 
clusion of  the  majority.    In  Winter  v.  Railway  Co.,  74  Iowa, 
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4J8,  plaintiff  was  permitted  to  prove  at  the  trial  certain  state- 
ments made  by  himself,  to  the  effect  that  he  suffered  pain 
from  the  injury,  and  that,  owing  to  his  injuries,  he  was  not 
able  to  perform  certain  kinds  of  work.  The  admission  of  this 
evidence  was  held  to  be  error,  this  coiirt  saying:  "Very 
clearly,  a  party  is  not  entitled  to  introdiice  his  own  state- 
ments and  declarations  in  proof  of  the  very  matter  in  issue 
when  they  are  not  themselves  the  subject  of  action."  It  does 
not  very  clearly  appear  whether  the  statements  that  he 
suffered  pain  related  to  his  then  condition  or  to  a  past  state  of 
mind.  But  it  is  apparent  that  his  declarations  that  he  was 
unable  to  work  because  of  his  injuries  were  inadmissible. 
What  was  said  in  the  opinion  clearly  relates  to  these  declara- 
tions, and  not  to  complaints  of  present  pain.  Examination 
of  the  authorities  cited  in  support  of  the  rule  show  that  this 
is  the  reason  why  the  rulings  of  the  trial  court  were  held  to 
be  erroneoiis.  The  question  again  arose  in  Blair  v,  Madison 
County,  81  Iowa,  313,  and  we  there  said:  "The  witness  was 
asked  to  state  what  complaints,  of  pain  or  disease  plaintiff 
made  about  a  week  after  the  accident.  It  is  now  insisted 
that,  as  plaintiff's  complaints  were  no  part  of  the  res  gestae, 
thev  were  not  admissible.  They  were  not  admitted  on  that 
ground,  but  for  the  reason  that  his  complaints  of  pain 
or  disease  were  competent  to  show  the  condition  of  his 
health,  which  was  in  issue,  under  his  claim  that  he 
was  severely  and  permanently  injured.  The  statements  or 
declarations  of  plaintiff  were  properly  shown  in  evidence." 
Again,  in  McDonald  v.  Franchere,  102  Iowa,  496,  we  held,  in 
effect,  that  such  declarations  are  admissible.  See,  also.  Stone 
V.  Moore,  83  Iowa,  186;  Armstrong  v.  Town  of  Ackley,  71 
Iowa,  76,  and  Aryman  v.  City  of  Marshailtown,  90  Iowa, 
350,  all  holding  to  the  same  doctrine.  The  weight  of  reason 
and  authority  supports  the  rule  admitting  such  evidence,  and 
the  court,  as  now  constituted,  is  of  the  opinion  that  the  Fer- 
guson Case  is  wrong,  and  should  be  overruled.  Whenever 
the  physical  or  mental  condition  of  a  person  is  in  issue, 
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expressions  or  declarations  of  present  existing  pain,  whether 
made  at  the  time  the  injury  was  received  or  subsequently,  are 
admissible  in  evidence.  Such  expressions  and  statements  as 
to  the  locality  of  the  malady  or  pain  are  exceptions  to  the 
general  rule  which  excludes  hearsay  evidence,  and  they  are 
admitted  on  the  ground  of  necessity,  as  being  the  only  means 
of  determining  whether  pain  or  suffering  is  endured  by 
another;  and  they  are  admissible,  regardless  of  the  person  tc» 
whom  made;  and  whether  they  are  simulated  or  not  is  a 
question  for  the  jury.  Some  other  ridings  in  the  admission 
of  evidence  are  complained  of.  It  is  not  im}>ortant  that  we 
set  them  out;  sufficient  is  it  to  say  that  the  rulings  were 
correct. 

X.  Lastly,  it  is  said  that  the  verdict  is  excessive  and 
C(mtrarj'  to  tlie  instructions  of  the  court.  The  trial  court 
reduced  the  verdict  from  four  thousand  five  hundred  to  three 

thousand  dollars.  As  so  reduced,  we  do  not  think  it 
1 5  was  excessive.    There  is  ample  evidence  to  sustain  the 

finding  of  the  jury,  and  the  verdict  is  in  accord  with 
the  instructions  given  by  the  court.  No  prejudicial  error 
appears,  and  the  judgment  is  affirmed. 


'd]09  sg4 

ij^^  Mathias  Theis,  Appellant,  v.  The  Chicago  &  Xorthwest- 

r^     ^2  EKj^  Railway  Company. 

r 

Amendment  and  Answer,  A  petition  to  which  no  interrogatories  to 
defendant  are  attached  (MeClaiu's  Code,  section  3899)  cannot, 
after  issue  joined,  be  refiled,  with  interrogatories,  under  the  guise 
of  an  amendment. 

Same.    Plaintiff  who  amends  written  petition  during  the  trial  tenn 

1  by  attaching  interrogatories  thereto,  has  no  right  to  retiie  the 
petition  so  as  to  compel  defendant  to  answer  it  a  second  time. 

Interrogatories,  Interrogatories  to  a  defendant  (Mc€lain*s  Code, 
section  3899)  accompanied  a  so-called  '^substituted  petition," 
which  was  practically  the  same  as  the  original,  filed  at  the  trial  term, 
after  the  case  had  been  pending  several  months,  though  plain- 

2  tiff  had  early  become  aware  that  defendant  was  his  only  source 
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of  procuring  the  testimony  sought  to  be  elicited  by  the  inter- 
rogatories, and  also  that  defendant  could  answer  only  through 
agents.  Held,  that  as  plaintiff's  delay  was  without  excuse,  and 
as  it  would  have  resulted  in  a  continuance  to  let  the  interrogatories 
stand,  exceptions  to  them  were  properly  sustained. 

Continiiance.    Plaintiff  is  not  entitled  to  a  continuance  to  await  the 

result  of  an  appeal  he  intends  to  take  from  a  ruling  sustaining 

8    exceptions  to  interrogatories  filed  with  petition,  on  the  answer  to 

which  he  is  compelled  to  reply  to  prove  his  case,  even  if  such 

4    order  be  appealable. 

Ruling:  reconsidbration.  Defendant  moved  to  strike  a  so-called 
^'amended  petition,"  with  interrogatories  attached,  on  the  ground 
that  the  petition  was  the  same  as  the  original,  which  had  already 
been  answered.  The  motion  was  overruled,  and  defendant  re-ans- 
1  wered,  and  excepted  to  the  interrogatories,  on  the  ground  that 
they  were  not  filed  until  after  issue  joined,  none  having  been 
annexed  to  the  original  petition.  Held,  that  the  court  might 
reconsider  its  ruling  on  the  motion,  and  sustain  the  exception. 

! 
Appeal  from  Sac  District  Court. — Hon.   Z.   A.   Ciiurcu, 

Judge. 

Friday,  February  3,  1899. 

At  the  Xovember  term,  1895,  of  the  Sac  district  coiirt^ 
plaintiff  filed  his  petition  in  this  case,  claiming  damages  for 
personal  injuries  caused  by  the  negligence  of  defendant  com- 
pany. Defendant  answered,  putting  in  issue  the  charges 
made,  and  to  the  answer  a  reply  was  interposed.  The  cause 
being  thus  at  issue  at  the  spring  term,  1896,  an  order  was  then 
made  assigning  it  for  trial  as  the  first  jury  case  at  the  August 
term  following  of  said  court.  On  August  13,  1896,  plaintiff 
filed  what  he  called  an  "amended  and  substituted  petition." 
This  was  precisely  the  same  as  the  original  petition,  save  that 
attached  to  it  were  thirty-nine  interrogatories  for  defendant 
to  answer.  On  August  29th,  defendant  moved  to  strike  the 
substituted  petition  and  interrogatories,  on  the  ground  that 
the  petition  was  the  same  as  the  one  already  answered,  and 
that  defendant  was  prepared  to  go  to  trial  on  the  issues  as 
made.  This  motion  was  overruled.  Thereafter,  defendant 
answered  the  substituted  petition,  and  filed  jBXceptions  to  the 
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interrogatories.  Among  these  exceptions,  it  was  urged  thai 
the  interrogatories  were  not  attached  to  the  original  petition, 
and  were  not  filed  until  after  the  cause  was  at  issue.  There 
was  a  motion  by  plaintiff  to  strike  these  exceptions.  The 
motion  was  overruled,  and  the  exceptions  sustained.  Plain- 
tiff then  applied  for  a  continuance  of  the  cause,  alleging  that 
he  would  appeal  from  the  trial  court's  ruling:  on  the  excep- 
tions to  the  interrogatories,  and  asking  that  further  pro- 
ceedings in  the  cause  be  suspended  until  the  appeal  could  be 
heard.  This  application  was  overruled.  Thereafter  a  juiy 
was  impaneled  for  trial  of  the  action.  Plaintiff  refusing  to 
offer  any  evidence,  the  court  directed  a  verdict  for  defendant. 
This  was  returned  and  judgment  rendered  thereon  in  defend- 
ant's favor  for  costs.     Plaintiff  appeals. — Affirfned, 

I,  8.  Struhle  and  C.  R.  Metcalf  for  appellant. 

Hubbard  &  Dawley,  W,  A,  Ilelsell,  and  C  D.  Goldsmiih 
for  appellee. 

Waterman,  J. — If  it  be  conceded  that  plaintiff  had  a 
right  to  amend  his  original  petition  in  August  by  attaching 
interrogatories  thereto,  yet  we  do  not  think  he  had  any  right 
to  refile  that  pleading,  which  is  practically  what  he  did,  and 

thus  compel  defendant  to  answer  it  a  second  time. 
1  Defendant's  motion  to  strike  this  pleading  should 

have  been  sustained.  Substantially  this  ground, 
among  others,  was  set  up  in  the  exceptions  to  the  interroga- 
tories. If  the  trial  court  sustained  the  exceptions  on  this 
ground,  and  thus,  in  part,  reconsidered  its  former  ruling,  the 
plaintiff  has  no  just  ground  of  complaint.  We  may  say, 
further,  in  this  connection,  that  plaintiff  averred  that  he  knew 
of  no  other  source  from  which  he  could  procure  the  testi- 
mony that  he  sought  to  elicit  by  these  questions.  He  must 
have  been  aware  of  this  fact  at  an  early  stage  of  this  pro- 
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ceeding,  yet  he  waited  until  almost  the  eve  of  the  trial  before 
filing  the  interrogatories.     We  have  a  right  to  take 

2  into  consideration  a  fact  that  the  plaintiff  should  have 
considered  also,  and  that  is  that  the  defendant  could 

answer  only  through  some  oflScer  or  agent.  Indeed,  when  we 
consider  the  character  of  the  questions,  we  are  sure  that  the 
information  would  have  to  come  from  many  agents.  It  wa» 
therefore  manifest  that  it  would  require  considerable  time  to 
make  proper  responses.  Had  these  interrogatories  been  per- 
mitted to  stand,  it  would  necessarily  have  postponed  the 
trial.  Plaintiff  offers  nd  excuse  for  his  delay.  On  thi& 
ground,  we  think  the  action  of  the  trial  court  can  be  sustained. 
Jo7ie8  V.  BerryhUl,  25  Iowa,  289.  Negligence  in  procuring 
testimony  in  this  way  is  no  more  excusable  than  it  is  where 
the  customary  and  usual  methods  are  resorted  to.  It  is  true 
that  the  trial  was  not  in  fact  had  in  August,  but,  so  far  as  we 
can  see,  this  was  only  because  of  the  time  taken  in  disposing 
of  the  questions  raised  by  the  filing  of  these  interrogatories. 
II.  It  is  further  charged  that  the  trial  court  erred  in 
not  continuing  the  action,  on  plaintiff's  application,  to  await 
the  result  of  an  appeal  from  its  rulings  sustaining  the  excep- 
tions to  the  interrogatories.     What  we  have  already 

3  said,  perhaps,  renders  it  unnecessary  that  any  special 
attention  be  given  to  this  point  We  may  add,  how- 
ever, that  there  was  no  error  in  denying  such  a  general 
request  Moreover,  it  is  questionable  if  an  appeal  would  lie 
from  such  an  order.  Code  1873,  section  3164;  Baldwin  v. 
Mayne,  40  Iowa,  687 ;  Cook  v.  Railroad  Co.,  75  Iowa,  169. — 
Affiemed. 


The  City  of  Des  Moines  v.  Polk  Couty,  Iowa,  Appellant 

Fees:  tramps  and  vagrants.    CompeDsation  fixed  by  the  board  of 

supervisors  of  a  county  under  acts  Twenty-third  General  Assembly 

8    chapter  48,  to  be  paid  to  police  judges  in  "tramp  cases,"  cannot  be 

paid  in  ^'vagrancy  cases/'  since  the  act  is  limited  to  proceedings 

against  tramps. 
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Marshals.    Under  Code  1873,  section  536,  providing  that  city  mar- 
shals shall  receive  the  same  fees  as  sheriffs  and  constables  for 
4    duties  performed  in  similar  cases,  the  county  is  not  liable  for  mar- 
shall  fees  in  seizing  intoxicating  liquors,  since  the  Code  does  not  so 
provide. 

Action  for  fees:  party  in  interest.  Acts  Seventeenth  General 
Assembly,  chapter  56,  provides  (section  1)  that  all  cities  of  the 
first  class  may  provide  by  ordinance  for  the  payment  of  salaries 
to  officers,  and  (section  2)  that  all  fees  allowed  by  law  for  their 

1  services  shall,  by  such  officers,  when  collected,  be  paid  into  the 
city  treasury.  Held,  that  where  a  city  has  so  prescribed  by  ordin- 
ance, it  may  maintain  an  action  against  the  county  for  fees 
earned  by  such  officers  in  vagrancy  cases,  it  being  the  party  in 
interest,  within  Code  1873,  sections  2548,  2544. 

Presentation  of  demand.  Code  1878,  section  8843,  provides  that 
where  fees  are  to  be  paid  any  officer  out  of  the  county  treasury 
they  shall  not  be  paid  until  the  account  has  been  filed  in  the 
auditor's  office,  verified,  and  shown  for  what  services  they  are 
claimed,  and  when  rendered.    Hdd,  that  where  transcripts  of  fees 

2  in  vagrancy  cases  tried  before  police  judges  are  certified,  sworn 
to  and  filed  with  the  county  auditor,  a  city  entitled  to  such  fees 
may  maintain  an  action  therefor,  though  the  accounts  were  not 
presented  in  its  name. 

Demand.    Code  1873,  section  2610,  providing  that  no  action  shall  be 
brought  against  any  county  on  any  unliquidated  demand  until  it 
2    has  been  presented  to  the  board  of  supervisors,  and  payment 
demanded,  does  not  apply  in  such  cases. 

Appeal  from  Polk  District  Court, — Hon.  T.  F.  Stevenson, 

Judge. 

Saturday,  February  4,  1899. 

» 

This  is  an  agreed  case,  and  the  facts  are  as  follows: 
^'(1)  It  is  agreed :  That  Polk  county  is  one  of  the  organized 
counties  of  the  state  of  Iowa.  That  the  city  of  Des  Moines 
is,  and  has  been  for  twenty  vears,  a  city  of  the  first  class  of 
the  state  of  Iowa,  situated  in  Polk  county.  That  said  city 
has  provided  and  maintained  for  more  than  ten  years  last 
past  a  police  court.,  ^vith  a  police  judge,  clerk,  marshal,  deputy 
marshal  and  policemen,  and  a  city  solicitor,  and  has  provided 
by  ordinance  that  each  of  said  officers  shall  receive  a  stated 
salary,  payable  in  monthly  installments  in  lieu  of  all  fees; 
and  that  all  fees  earned  bv  such  officers  by  virtue  of  their 
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several  offices  shall  belong  to  the  city,  and  be  paid  into  the  city 
treasury.  (2)  During  the  time  since  chapter  43,  Acts  Twenty- 
third  General  Assembly,  took  effect,  there  have  been  brought 
into  said  police  court,  and  tried,  many  persons  charged  with 
being  vagrants  and  tramps.  Transcripts  of  the  costs  in  said 
cases  where  the  prosecution  failed,  or  where  the  costs  could 
not  be  made  from  the  defendants,  have  been  duly  made,  cer- 
tified, and  sw^orn  to,  and  filed  with  the  county  auditor,  and 
presented  to  the  board  of  supervisors,  and  remain  on  file  wnth 
said  county  auditor.  That  at  the  regular  June  meetings  in 
1890,  1891,  1892,  and  1893,  the  board  of  supervisors  fixed 
the  compensation  to  be  allowed  officers  under  chapter  43,  Acts 
Twenty-third  General  Assembly,  as  follows:  To  the  trial 
magistrate,  one  dollar;  to  the  peace  officer,  for  all  services 
except  making  the  arrest  and  mileage,  fifty  cents.  And  upon 
said  transcripts  in  vagrancy  cases  and  cases  against  tramps 
brought  since  the  time  aforesaid  said  board  of  supervisors 
have  allowed,  and  the  county  has  paid,  one  dollar,  and  no 
more,  police  judge  fees  in  each  case,  and  no  marshal  or  peace 
officer  fees.  (3)  During  the  five  years  last  past  there  have 
been  brought  in  said  police  court,  and  tried  and  disposeil  of, 
a  large  number  of  cases,  under  sections  1544-1547  of  the 
Code  of  1873.  Transcripts  of  the  costs  in  such  cases,  where 
the  coimty  was  liable  for  such  costs,  have  been  duly  made, 
certified,  sworn  to,  and  filed  with  the  county  auditor,  and 
presented  to  the  board  of  supervisors,  and  remain  on  file  with 
said  county  auditor.  That  no  part  of  the  marshal's  fees 
shown  on  said  transcripts  have  been  allowed  or  paid."  The 
district  court  gave  judgment  for  plaintiff,  and  the  defend- 
ant appealed. — Modified  and  affirmed. 

Thomas  A,  Cheshire  for  appella7it. 

/.  Edward  Mershon  for  appellee. 

Granger,  J. — Appellant  contends  that  the  city  is  not 
"Competent  to  maintain  this  suit,  even  though  the  county  is 
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liable  for  the  fees.  It  will  be  well  to  recall,  as  facts 
1  in  the  case,  that  the  fees  which  the  city  seeks  to  recover 

were  earned  by  its  police  judge  and  its  marshal,  each 
of  whom  is  paid,  by  the  city,  a  salary  in 'full  payment  for  all 
services  rendered  by  him.  The  following  is  a  part  of  chapter 
56,  Acts  Seventeenth  General  Assembly: 

"Section  1.  All  cities  of  the  first  class,  organized  undei 
the  general  incorporation  law,  and  cities  organized  under  spe- 
cial charter,  may  provide  by  ordinance  that  all  judges  of 
police  courts,  or  other  city  courts,  and  city  marshals 
*  *  *  shall  receive  in  lieu  of  all  fees  now  allowed  by  law 
or  ordinance,  such  fixed  salary,  in  monthly  or  quarterly 
installments,  as  may  be  provided  by  ordinance,  when  not  pro- 
vided by  law,  which  salary,  when  it  shall  have  been  fixed^ 
shall  not  be  increased  or  diminished  during  their  terras  of 
office. 

"Sec.  2.  No  such  officer  of  any  such  city  shall  receive, 
for  his  own  use,  any  fees  or  other  compensation  for  his  ser- 
vices for  such  city,  other  than  that  which  shall  be  provided  as 
contemplated  in  section  one  of  this  act;  but  all  such  fees  as  are 
now  or  may  hereafter  be  allowed  by  law  for  such  services, 
shall  by  such  officers,  when  collected,  be  paid  into  the  city 
treasury,  at  such  time  and  in  such  manner  as  may  be  pre- 
scribed by  ordinance. 

"Sec.  3.  All  acts  and  parts  of  acts  in  conflict  herewith 
are  hereby  repealed :  provided  that  the  intent  of  this  act  is 
not  to  abolish  any  fees  now  allowed  by  law,  but  to  require 
the  same  to  be  paid  into  the  city  treasury." 

By  the  stipulation  of  facts,  it  appears  that  the  city  of 
Des  Moines  did,  by  ordinance,  provide  for  the  payment  of  its 
police  judge  and  marshal  fixed  salaries,  payable  in  monthly 
installments  in  lieu  of  all  fees  earned  by  them,  and  that  all 
such  fees  belong  to  the  city,  and  are  to  be  paid  into  the  city 
treasury.  Notwithstanding  these  provisions  of  the  law,  and 
the  facts  as  stipulated,  it  is  urged  by  appellant  that  the  city 
cannot  maintain  the  suit;  that  it  is  not  the  assignee  of  the 
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police  judge  or  of  the  city  marshal ;  and  that  the  effect  of  the 
sections  above  quoted  is  not  to  transfer  the  fees  taxed  to  the 
city,  but  that  they  contemplate  that  the  officers  shall  themselves 
collect  such  fees,  and,  when  collected,  they  shall,  by  the  officers, 
be  turned  into  the  city  treasury.  As  showing  the  method  of 
collecting  fees  from  a  county  when  due  for  services  of  an 
officer,  we  quote  Code  1873,  section  3843,  as  follows:  "In 
all  cases  where  fees  or  compensation  as  distinguished  from  a 
certain  and  fixed  salary,  are,  by  the  provisions  of  this  title,  to 
be  paid  any  officer  or  other  person  out  of  the  county  or  state 
treasury,  no  part  of  the  same  shall  be  audited  or  paid,  until  a 
partic^lar  account  has  been  filed  in  the  auditor's  office  of  the 
county  or  state,  verified  by  affidavit,  and  showing  clearly  for 
what  services  such  fee  or  compensation  are  claimed,  and  whem 
the  same  were  rendered.'^  Reliance  is,  in  part,  placed  on  the 
provisions  of  the  foregoing  section  to  show  that  it  is  the 
officer  who  earns  the  fee  who  is  to  collect  it,  because  of  the 
particular  account  to  be  filed,  and  the  verification  required 
thereto.  Reliance  is  also  placed  on  Labour  v,  Polk  County^ 
70  Iowa,  568,  wherein  it  is  held  that  an  officer  who  has  earned 
the  fees,  and  whose  compensation  is  fixed  by  ordinance,  and 
paid,  as  in  this  case,  is  a  proper  party  to  sue  and  recover 
fees  that  are,  when  collected,  to  be  paid  into  the  city  treasury.. 
We  think  appellant's  contention  cannot  be  sustained.. 
The  case  of  Labour  v,  Polk  County  holds  that  the  officer  is  a 
proper  party  plaintiff  to  bring  such  a  suit  to  collect  the  fees 
and  turn  them  into  the  treasury.  It  is  not  to  be  said  but  that, 
in  doing  so,  he  acts  in  some  capacity  for  the  city.  He  is  an 
officer  of  the  city  on  whom  the  law  enjoins  the  duty  of  col- 
lecting the  fees.  He  is  to  make  the  required  account,  verify 
it,  and  file  it  with  the  county  auditor ;  and,  under  the  holding 
in  Lahour  v.  Polk  County,  he  may  bring  suit  to  collect  them. 
The  law  is  entirely  silent  as  to  who  may  bring  such  a  suit, 
other  than  its  general  provisions  that  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  with  cer- 
tain exceptions.  Code  1873,  sections  2543,  2644.  There  is 
Vol.  107  la— 34 
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no  ground  for  a  pretense  that  the  police  judge  or  city  mar- 
shal of  Des  Moines  has  any  interest  in  the  fees  in  question 
more  than  any  other  oflScer  of  the  city  has.  There  never  has 
been  a  time  that  they  had  an  interest  in  them,  other  than  an 
authority  implied  from  the  law,  to  collect  and  turn  them  over 
to  the  city.  The  city  has  at  all  times  been  the  party  in  inter- 
est. Taking  the  law  as  it  slood  when  the  fees  were  earned, 
they  were  earned  by  oflScers  chosen  and  paid  by  the  city,  and 
the  law  merely  says  that,  when  collected,  they  shall  be  turned 
into  the  city  treasury.  They  could  not  be  turned  in  before  that 
time,  and  the  language  is  a  direction  or  command  to  any 
person,  so  having  the  fees,  to  turn  them  into  the  treasury.  If 
this  suit  should  be  prosecuted  to  final  judgment,  and  a 
recovery  be  had  for  plaintiff,  the  language  relied  on  by  appel- 
lant would  apply  to  the  oflBcer  recovering  the  fees,  whoever 
ho  might  be,  and  he  would  be  required  to  turn  them  into  the 
city  treasury.  While  the  law  does,  by  a  clear  implication, 
devolve  upon  the  officer  earning  the  fees  the  duty  of  so  pre- 
senting the  accounts  as  to  authorize  a  payment  by  the  county, 
if  correct,  it  does  not,  in  terms  or  otherwise,  take  from  the 
city  the  right  to  maintain  a  suit  to  recover  what,  under  the 
plain  terms  of  the  law,  belongs  to  it.  The  city  comes  clearly 
within  the  general  provisions  of  the  law  as  to  being  the  real 
party  in  interest,  so  as  to  maintain  the  suit,  imless  there  is 
some  other  provision  to  defeat  its  operation ;  and  our  atten- 
tion is  called  to  none.  It  is  simply  thought  that  the  law,  by 
which  the  city  is  to  own  the  fe^s,  does  not  pass  the  ownership 
or  right  to  the  fees  until  collected.  The  fees  are  a  compensa- 
tion for  the  services  of  the  officer,  who  has  been  paid  by  the 
city  and  has  no  compensation  due  him.  His  only  duty  is  an 
official  one.for  the  city.  He  is  its  agent.  The  situation  ot 
such  an  officer  is  not  unlike  that  of  an  agent  of  a  corporation, 
who  is  paid  by  it,  and  does  the  work  for  third  parties,  and  is 
to  collect  pay  therefor,  and  turn  it  in  to  the  corporation. 
There  would  be  no  dispute  as  to  the  right  of  such  a  corpora- 
tion to  maintain  a  suit.    In  such  a  case  it  would  be  the  con- 
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tract  that  would  fix  the  rights  of  the  parties ;  in  this  case  it  is 
the  law.  In  that  case  the  wages  were  earned  for  the  corpora- 
tion ;  in  this  the  fees  are  earned  for  the  city.  The  cases  of 
Upton  V.  Clinton  County,  52  Iowa,  311,  and  Rowland  v, 
Wright  County,  82  Iowa,  164,  present  no  such  question. 
They  deal  with  the  right  of  an  oflScer  to  compensation  for  ser- 
vices. 

II.  It  is  said  that  before  the  city  can  recover  it  must 
present  the  claims  to  the  county  in  its  own  name,  under  the 
provisions  of  section  2610  of  the  Code  of  1873,  which  pro- 
vides that  no  action  shall  be  brought  against  any 

2  county  on  any  unliquidated  demand  until  the  same 

has  been  presented  to  the  board  of  supervisors,  and 
payment  demanded.  Looking  to  the  agreed  facts,  it  will  be 
seen  that  the  transcripts  in  the  cases  for  which  fees  are 
sought  to  be  received  have  been  made,  certified,  and  sworn  ti>, 
and  filed  with  the  county  auditor,  and  presented  to  the  board 
of  supervisors,  and  remain  on  file  with  the  county  auditor. 
We  understand  this  presentation  of  the  accounts  to  conform 
to  the  requirements  of  section  3843  of  Code  of  1873,  above 
quoted.  We  also  understand  such  a  presentation  to  be  all 
that  is  required  in  cases  of  this  kind,  and  that  section  2610 
has  no  application  in  such  cases.  A  point  with  appellant  is 
that  the  claims  have  not  been  presented  in  the  name  of  the 
city.  The  statute  only  requires  that  a  particular  account 
shall  be  filed,  verified  by  affidavit,  and  showing  clearly  for 
what  services  such  fees  or  compensation  are  claimed,  and 
when  the  same  were  rendered.  We  may  assume  that  verified 
transcripts  of  the  proceedings  would  show  the  facts. 

III.  The  agreed  statement  contained  this  provision: 
^'It  is  agreed  that  the  court  shall  first  determine  the  questions 
of  law  involved  in  the  foregoing  statement,  and  shall  then 
appoint  a  referee  to  examine  said  transcripts  and  the  records 
of  the  county  auditor,  and  report  to  the  court  the  several 
amounts  due  the  city  from  the  county  upon  said  several  mat . 
ters;  such  examinations  to  be  made  under  the  rulings  and 
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directions  of  the  court."  Referees  were  appointed,  and 
reported  that  "for  police  judge  fees  in  vagrant  cases  in  tran- 
scripts filed  since  July  4,  1890,  and  prior  to  August  31, 
1893,  $450.50,"  "and  for  marshal  fees  in  liquor  seizure  cases 
in  transcripts  filed  within  five  years  prior  to  August  31st, 
1893,  $2,814,"  and  judgment  was  entered  for  the  respective 
amounts.  This  judgment  for  four  hundred  and  fifty  dollars 
and  fifty  cents  we  understand  to  be  in  "vagrancy"  cases,  as 
distinguished  from  "tramp"  cases;  the  county  having  paid 
in  each  tramp  case  a  police  fee  of  one  dollar,  which  is  the 
amount  fixed  by  the  board  of  supervisors  in  such  cases  under 
the  provisions  of  chapter  43,  Acts  Twenty-third  Gen- 
3  eral  Assembly.    Appellant's  claim  is  that  the  limita- 

tion to  a  fee  of  one  dollar  applied  as  well  to  vagrancy 
as  to  tramp  cases,  and  we  are  referred  to  definitions  to  show 
that  the  words  "tramps"  and  "vagrants"  are  synonyms.    The 
statute  contains  a  definition  of  each  word,  and  we  think  that  is 
the  place  to  look  for  a  correct  understanding  of  the  question. 
Section  2,  chapter  43,  above  cited,  defines  a  tramp  in  these 
words:     "Any  male  person  16  years  of  age  or  over  who  is 
physically  able  to  perform  manual  labor  and  is  a  vagrant 
within  the  purview  of  section  4130  of  the  Code,  who  is  found 
wandering  about  practicing  common  begging,  or  is  wandering 
about  having  no  visible  calling  or  business  to  maintain  him- 
self, and  is  unable  to  show  reasonable  eifort  and  in  good  faith 
to  secure  employment,  shall  be  deemed  a  tramp."     The  fol- 
lowing is  section  4130,  referred  to:     "All  persons  who  tell 
fortunes  or  where  lost  or  stolen  goods  may  be  found ;  all  com- 
mon prostitutes  and  keepers  of  bawdy  houses,  or  houses  for 
the  resort  of  prostitutes ;  all  habitual  drunkards,  gamesters,  or 
other  disorderly  persons;  all  persons  wandering  about  and 
having  no  visible  calling  or  business  to  maintain  themselves ; 
all  persons  begging  in  public  places,  or  from  house  to  house, 
or  procuring  children  so  to  do ;  all  persons  going  about  as  col- 
lectors of  alms  for  charitable  institutions  under  anv  false  or 
fraudulent  pretenses;  all  persons  playing  or  betting  in  any 
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street,  or  public  or  open  place,  at  or  with  any  table  or  instru- 
ment of  gaming  at  any  game  or  pretended  game  of  chance.'' 
It  will  be  seen  that,  while  all  tramps  are  vagrants,  all  vagrants 
are  not  tramps ;  as  a  person  under  sixteen  years  old  may  be  a 
vagrant,  but  not  a  tramp.    To  be  a  tramp,  one  must  be  physi- 
■cally  able  to  perform  manual  labor ;  while  one  unable  to  do  so 
may  be  a  vagrant.     There  are  other  distinctions.     Chapter 
43, — that  we  are  considering, — treats  alone  of  tramps,  and 
makes  no  reference  to  vagrants.     The  language  conferring 
authority  on  the  board  of  supervisors  to  fix  the  compensation 
to  be  allowed  officers  is :    "The  board  of  supervisors  shall  at 
their  regular  meeting  held  in  June  of  each  year  fix  the  com- 
pensation to  be  allowed  to  officers  under  this  act.''    The  act  is 
limited  to  "tramps,  their  arrest,  trial  and  punishment."    The 
same  limitation  applies  to  the  act  of  the  board  in  fixing  the 
compensation  under  the  act.     Section  544  of  the  Code  of 
1873  provides  that:     "The  police  judge  holding  the  police 
court  shall  be  entitled  to  receive,  in  all  criminal  cases  prose- 
cuted in  behalf  of  the  state,  the  same  fees,  to  be  collected  in 
the  same  manner,  as  a  justice  of  the  peace  in  like  cases."    It 
was  under  this  provision  that  the  court  fixed  the  amount  of  its 
judgment,  and  we  think  the  court  did  right  in  doing  so. 

IV.  The  judgment  for  two  thousand  eight  hundred  and 
fourteen  dollars  is  for  fees  of  the  city  marshal  in  liquor 
seizure  cases,  and  it  is  said  by  appellant  that  the  county 
is  not  liable  for  such  fees,  and  reference  is  made  to  Christ  v. 
Polk  County^  48  Iowa,  302,  and  Guanella  v,  Pottawattamie 
County,  84  Iowa,  36.     The  cases  seem  entirely  decisive  of 

the  question.  While,  as  to  the  city  marshals,  the 
4  statute  (section  536,  Code  1873  ) provides  that  such 

officer  "shall  have,  in  the  discharge  of  his  proper 
duties,  like  powers,  be  subject  to  like  responsibilities,  and 
shall  receive  the  same  fees  as  sheriffs  and  constables  in  sim- 
ilar cases,"  there  is  wanting  the  language  to  make  the  county 
liable  therefor,  as  in  case  of  a  police  judge.  Such  a  recovery 
is  had  under  section  544,  quoted  in  the  third  division  of  the 
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opinion  and  also  considered  in  Gnanella  v.  Pottawattamie 
County,  showing  the  distinction.  It  was  error  to  allow  this 
part  of  the  plaintiff's  claim.  One  or  two  other  questions  are 
presented,  but  their  consideration  is  not  important.  The 
judgment  will  be  modified  and  affirmed. 
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General  Aggigrnment:  prefkrenoes:  Corporations.  An  insolvent 
corporation  in  Iowa  may  secure  its  creditors  and  prefer  one  over 
another,  provided,  that  it  does  not  do  so  by  an  instrument  or 
1  instruments  of  general  assignment,  or  which  are  construed  to  be 
assignments  for  the  benefit  of  creditors,  and  therefore  void,  by 
reason  of  preferences. 

Samf,    a  mortgage  made  by  an  insolvent  company  to  a  bona  fide 
8    creditor,  nearly  two  months  before  a  general  assignment  is  deter- 
mined upon,  is  not  void  as  part  of  the  assignment. 

Conflict  of  laws.  The  provisions  of  a  statute  that  assign- 
ments in  trust,  made  in  contemplation  of  insolvency,  with  the 

1  intent  to  prefer  one  or  more  creditors,  shall  inure  to  the  benefit  of 
all  creditors,  does  not  apply  to  a  mortgage  of  property  situated  in 

4  another  state,  since  the  validity  of  the  mortgage  must  be  deter- 
mined by  the  lex  loci  rti  sitae, 

Moktgages.  a  mortgage  will  be  held  valid  in  Iowa  and  the  prefer- 
ences secured  by  the  mortgagee  sustained,  notwithstanding  that  at 
the  time  of  making  it  the  mortgagor  had  determined  to  make  a  gen- 

2  eral  assignment,  which  he  afterwards  did,  where  the  mortgagee 
took  it  in  good  faith  to  secure  a  valid  indebtedness  without 
knowledge  of  the  mortgagor's  intention. 

• 
Appeal  from  Polk  District  Court, — Hon.  W.  F.  Conhad, 

Judge. 

Saturday,  February  4,  1899. 

Suit  in  equity  to  foreclose  a  mortgage.     Decree  for 
plaintiff,  and  defendants  appeal. — Affirmed, 

C,  W.  Johnson  and  Phillips  &  Brennan  for  appellants. 

Boxven  &  Brockett  for  appellee. 
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Deemer,  J. — On  February  5,  1896,  J.  F.  Seiberling 
&  Co.,  a  corjwration  organized  under  the  laws  of  the  state  of 
Ohio,  and  having  its  principal  place  of  business  at  Akron,  in 
that  state,  executed  its  two  notes,  one  to  11.  B.  Manton,  and 
the  other  to  Mrs.  Harriet  ilanton.  due  five  vears  after  date, 
and  payable  at  the  office  of  the  corporation.  To  secure  said 
notes,  the  corporation  at  said  time  executed  a  mortgage  uix>n 
some  of  its  property  in  the  city  of  Des  Moines,  low^a.  Mrs. 
Manton  assigne<l  her  note  to  II.  B.  Manton,  and  this  suit  is 
upon  the  two  notes,  and  to  foreclose  the  mortgage  securing  the 
same.  The  corporation  made  an  assignment  for  the  benefit  of 
its  creditors  on  March  24,  1896,  and  William  II.  Carter,  the 
assignee,  was  made  a  party  to  this  suit. 

Tho  assignee  claims,  in  answer,  that,  at  the  time  of  the 
execution  of  the  notes  and  mortgage,  the  corporation  was 
insolvent,  and  that  these  instruments  were  made  and  given  to 
carrv'  out  an  original  plan  to  follow  them  in  the  shortest  prac- 
tical time  with  an  assignment  for  the-benefit  of  creditors,  and 
that  all  these  matters  constituted  but  one  continuous  trans- 
action, and  are  therefore  void,  under  the  laws  of  the  state 
of  Ohio,  as  well  as  under  the  statutes  of  this  state. 
1  The  statute  of  the  state  of  Ohio  relied  upon  is  as  fol- 

lows: "All  assignments  in  trust  to  a  trustee  or 
trustees,  made  in  contemplation  of  insolvency,  with  the  intent 
to  prefer  one  or  more  creditor^,  shall  inure  to  the  equal  benefit 
of  all  creditors  in  proportion  to  the  amount  of  their  respective 
claims,  and  the  trusts  arising  under  the  same  shall  be  admin- 
istered in  conformity  w^th  the  provisions  of  this  chapter.** 
(Revised  Statutes  of  Ohio,  section  6343).  It  will  l)e  observed 
that  this  statute  refers  to  assignments  in  trust,  and  not  to  notes 
or  other  evidences  of  indebtedness.  The  corporation  unques- 
tionably had  power  to  execute  the  notes  in  suit ;  and  it  is  tho 
mortgage  executed  to  secure  the  notes  that  the  statute  refers 
to,  if  it  refers  to  any  of  the  instruments  declared  upon.  We 
are  of  opinion,  however,  that  this  statute  does  not  apply,  for 
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the  reason  that  the  real  estate  which  is  covered  bv  the  mort- 
gage  is  situated  in  this  state,  and  the  validity  of  the  security 
must  be  determined  by  the  lex  loci  rei  sita^.  This  is  familiar 
doctrine,  and  we  need  only  site  the  following  cases  in  its 
support:  Goddard  v.  Sawyer,  9  Allen,  78;  Swank  v,  Iluf- 
nagle.  111  Ind.  Sup.  453  (12  N.  E.  Eep.  303,  13  N.  E.  Rep. 
105)  ;  Doyle  v,  McOuire,  38  Iowa,  410;  Loving  v,  Pairo,  10 
Iowa,  282 ;  Jones  Mortgages,  section  823.  In  this  state  an 
insolvent  corporation  may  secure  its  creditors,  and  may  prefer 
one  over  another,  provided,  of  course,  that  it  does  not  do  so 
by  an  instrument  or  instruments  of  general  assignment,  or 
which  are  construed  to  be  assignments  for  the  benefit  of  cred- 
itors, and  therefore  void  by  reason  of  preferences.  Warfield 
i\  Canning  Co.,  72  Iowa,  666;  Rollins  v.  Car^riage  Co.,  80 
Iowa,  380 ;  Oarrett  i\  Plow  Co.,  70  Iowa,  697. 

The  payees  of  the  notes  in  suit  had  no  connection  with 
the  corporation  otherwise  than  as  creditors,  and  it  is  entirely 
clear  that,  under  the  laws  of  this  state,  they  had  the  right  to 
secure  themselves,  even  if  the  corporation  was  insolv- 
2  ent       There   is  no  evidence  to  justify   a  finding 

that  the  mortgage  in  suit  was  executed  in  contempla- 
tion of,  or  as  part  of,  a  general  assignment  for  the  benefit  of 
creditors,  and  therefore  void.  Even  if  the  corporation  so 
intended,  there  is  no  evidence  whatever  that  the  payees  of  the 
notes  or  either  of  the  mortgagees  had  any  knowledge  that  the 
mortgage  was  intended  to  be  part  of  a  general  assignment. 
Indeed,  the  evidence  shows  to  the  contrary.  We  have 
recently  held,  in  a  case  where  the  mortgagor,  at  the  time  of 
making  his  mortgage,  had  determined  to  make  a  general 
assignment,  which  he  afterwards  did,  that  the  mortgagee  who 
took  his  mortgage  in  good  faith,  to  secure  a  valid  indebted- 
ness, should  be  protected,  and  the  mortgage  was  held  valid. 
Groetzinger  v,  Wyman,  105  Iowa,  574, 

The  notes  and  mortgage  in  this  case  were  executed  pur- 
suant to  a  resolution  of  the  board  of  directors  of  defendant 
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corporation,  passed  on  the  first  day  of  February,  1896 ;  and 
the  resolution  directing  the  deed  of  assignment  was 

3  not  passed  until  March  24th.     In  the  interim  the 
corporation  was  carrying  on  business  to  a  limited 

extent,  although  it  was  evidently  crippled  by  reason  of  the 
financial  stringency.  As  no  assignment  was  determined  on 
until  about  March  24th,  it  follows  that,  under  the  laws  of 
this  commonwealth,  the  mortgage  was  and  is  valid.  It  ma^ 
well  be  doubted  whether  the  mortgage  would  be  invalid  under 
the  Ohio  statute.  Even  in  that  state  it  is  held  that  a  corpor- 
ation, although  embarrassed,  may  continue  its  business  as  a 
natural  person,  and  that  this  right  carries  with  it  the  power 
of  extension  of  credit  by  giving  a  mortgage  upon  its  property 
to  such  of  its  creditors  as  are  unwilling  to  give  further  time 
unless  secured.  Further,  it  is  said  in  the  case  of  Damarm  v. 
Iron  Co.,  47  Ohio  St.  581  (26  X.  E.  Rep.  37)  :  "When  this 
power  is  fairly  and  honestly  exercised,  with  no  purpose  at  the 
time  of  immediately  abandoning  its  business  or  making  an 
assignment,  the  validity  of  the  security  so  obtained  cannot 
well  be  questioned."  That  rule  is  applicable  to  the  case 
before  us.  Here  the  mortgagees  gave  an  extension  of  time, 
which  they  would  not  have  granted  had  it  not  been  for  the 
security  offered ;  and  there  was  no^thought  at  the  time  that 
the  corporation  would  abandon  its  business  or  make  an 
assignment,  at  least  no  such  purpose  was  disclosed  to  the 
mortgagees.  This  being  true,  the  mortgage  would  be  valid, 
even  under  the  Ohio  statute.  But,  however  this  may  be,  the 
instrument  was  clearly  valid  under  our  law,  and  should  be 
sustained.  If  the  objection  were  to  validity  of  the  notes, 
a  different  question  would  be  presented,  and  the  authorities 
cited  by  appellants  in  their  brief  would  be  entitled 

4  to  consideration.     As  it  is,  the  objection  is  not  to 
the  notes,  but  to  the  mortgage,  and  the  validity  of 

that  instrument  must  be  determined  by  the  laws  of  this  stat€. 
The  decree  is  right,  and  it  is  affirmed. 
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Bertha  Feder  et  al,.  Appellants,  v.  The  Iowa  State  Trav- 
eling Men's  Association. 

Insiirflnce:  "accidents'*  defined.  Death  of  insured  will  not  be 
held  accidental  merely  because  it  results  from  the  rupture  of  an 
artery  as  he  reached  to  close  a  window,  it  not  appearing  that  any- 
thing was  done  or  occurred  which  he  had  not  foreseen  and 
planned,  except  the  rupture.  'I  hough  a  result  may  not  be  designed, 
foreseen  or  expected,  yet,  if  it  be  the  natural  and  direct  effect  of 
acts  voluntarily  done  or  of  conditions  voluntarily  assumed,  it  is 
not  accidental. 

Appeal  from  Polk  DiMrict  Court, — Hon.  \V.  A.  Spurrier, 

Judge. 

Saturday,  February  4,  1899. 

Action  at  law  on  a  certificate  of  membership.  A  jury 
was  impaneled,  evidence  was  submitted,  a  verdict  was 
returned  for  the  defendant  bv  direction  of  the  court,  and 
judgment  was  rendered  in  its  favor.  The  plaintiffs  appeal. 
— Affirmed. 

Berrykill  &  Henry  and  George  E,  Ilubbell  for  appel- 
lants. 

Cummins,  Hewitt  &  Wright  for  appellee. 

Robinson,  C.  J.  The  certificate  in  suit  was  issued  to 
one  Louis  L.  Feder,  and  entitled  him  to  all  the  benefits 
accruing  from  membership  in  the  defendant  bv  virtue  of  its 
constitution  and  by-laws.  When  the  certificate  was  isvsue<l, 
an  article  of  the  constitution  of  the  defendant  provide<l  that 
"whenever  the  death  of  a  member  of  this  association  in  good 
standing  shall  occur  from  anv  accidental  c^use  (except  while 
such  member  shall  be  under  the  influence  of  intoxicating 
liquors  or  narcotics)"  and  proofs  thereof  should  be  made,  the 
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proceeds  of  an  assessment  of  two  dollars  on  each  member  of 
the  association,  not  exceeding  the  sum  of  five  thousand  dollars, 
should  be  paid  to  the  beneficiary  named  in  the  certificate,  or 
to  his  heirs  or  legal  representatives ;  provided,  however,  that 
if,  at  the  time  of  such  death,  the  amount  of  money  in  the 
treasury  of  the  association  not  otherwise  appropriated  should 
exceed  the  sum  of  five  thousand  five  hundred  dollars,  pay- 
ment of  five  thousand  dollars  was  to  be  made  from  the  money 
in  the  treasury.  On  the  18th  day  of  April,  1894,  Feder 
died.  At  that  time  he  was  a  member  of  the  association  in 
good  standing,  and  this  action  is  brought  on  the  certificate,  to 
recover  the  sum  of  five  thousand  dollars.  The  validitv  of 
the  certificate  is  admitted,  the  death  of  Feder  is  not  disputed, 
and  notice  and  proofs  of  his  death  are  shown.  We  are 
required  to  determine  whether  there  was  sufficient  evidence 
tending  to  show  that  Feder's  death  resulted  **from  an  acci- 
dental cause''  to  require  the  submission  of  the  case  to  the 
j^iry. 

The  evidence  tended  to  establish  the  following:  The 
decedent,  at  the  time  of  his  death,  was  about  twenty-six  years 
of  age,  and  had  been  in  Denver,  where  his  death  occurred, 
about  nine  months.  He  was  suffering  from  consimiption, 
and  went  to  Denver,  and  resided  there,  on  account  of  his 
health.  He  was  benefited  by  the  change  of  climate  and 
medical  treatment  he  received,  and  his  health  had  been  con- 
siderably improved,  and  was  constantly  improving,  at  the 
time  of  his  death.  During  the  day  of  his  death  he  had  been 
as  well  as  usual,  and  in  the  evening  was  with  two  of  his 
brothers  in  their  office.  Preparatory  to  leaving  it,  the 
decedent  went  to  a  window  to  close  the  shutters.  A  chair 
stood  in  front  of  the  window,  and  he  stood  on  his  toes,  and 
reached  over  the  chair  towards  the  shutters,  and,  as  he  did 
so,  blood  began  to  flow  from  his  mouth.  He  was  placed  on 
a  lounge,  and  died  within  a  <few  minutes.  The  cause  of  his 
death  was  hemorrhage  from  a  ruptured  artery,  and  the  evi- 
dence would  have  authorized  the  conclusion  that  the  rupture 
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of  the  artery  was  not  due  to  the  disease  from  which  he  was 
suffering.  There  is  no  evidence  that  he  fell,  slipped,  lost  his 
balance,  failed  to  catch  the  shutter  when  he  reached  for  it,  or 
that  it  moved  at  his  touch  more  or  less  readily  than  he  had 
expected  it  would  move ;  in  other  words,  there  is  no  evidence 
whatever  that  anything  was  done  or  occurred  which  he  had 
not  foreseen  and  planned,  excepting  the  rupture  of  the  artery, 
and  the  consequences  which  resulted  from  it. 

Did  his  death  result  "from  an  accidental  cause"  ?  Vari- 
ous definitions  of  the  word  "accident"  are  quoted  by  the 
appellants,  and  among  them  are  the  following:  It  is  an 
•^unexpected  event,  which  happens  as  by  chance,  or  which 
does  not  take  place  according  to  the  usual  course  of  things." 
Insurance  Co,  v.  Burroughs,  69  Pa.  St.  43.  "The  equitable 
definition  of  the  term  'accident'  includes,  not  only  inevitable 
casualities,  and  such  as  are  caused  by  the  act  of  God,  but  also 
those  which  arise  from  unforeseen  occurrences,  misfortunes, 
losses,  and  acts  or  omissions  of  other  persons  without 
fault,  negligence,  or  misconduct  on  the  part-  of  the  person 
injured."  Bostwick  v.  Stiles,  35  Conn.  198.  "An  event 
which  takes  place  without  one's  foresight  or  expectation"  j 
and  it  may  include  an  injury  received  in  a  common-law 
affray,  without  the  fault  of  the  person  injured.  Supreme 
Council  Order  of  Chosen  Friends  v,  Garrigus,  104  Ind.  133 
(3  N.  E.  Eep.  818).  "An  event  that  takes  place  without 
one's  foresight  or  expectation ;  an  event  which  proceeds  from 
an  unknown  cause,  or  is  an  unusual  effect  of  a  known  cause, 
and,  therefore,  not  expected."  Schneider  v.  Insurance  Co., 
24  Wis.  30.  "An  accident  is  the  happening  of  an  event 
without  the  aid  and  the  design  of  the  person,  and  which  is 
unforeseen."  Paul  v.  Insurance  Co.,  112  ]^.  Y.  472  (20  X. 
E.  Eep.  349).  "An  event  that  takes  place  without  one's 
foresight  or  expectation;  an  undesigned,  sudden,  and  unex- 
pected event,"  Webster's  International  Dictionary.  See, 
also,  Casualty  Co.  v.  Johnson,  72  Miss.  333  (17  South  Rep. 
2)  ;  Carnes  v.  Association,  106  Iowa,  281.     The  ordinary 
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and  popular  meaning  of  the  word  "accidental"  is  said  to  be 
•'happening  by  chance;  unexpectedly  taking  place;  not 
according  to  the  usual  course  of  things ;  or  not  as  expected.'^ 
Association  v,  Barry,  131  U.  S.  100  (9  Sup.  Ct.  Kep.  755. 

It  is  argued  that  the  rupture  of  a  blood  vessel  is  not  the 
usual  result  of  an  effort  to  close  shutters ;  therefore,  when  it 
occurs,  it  is  unusual,  unexpected,  and  an  accident.     While  it 
may  be  true  that  an  accident  is  an  event  which  takes  place 
without  one's  foresight  or  expectation,  and  is  undesigned,  it 
is  not  true  that  every  unforeseen,  undesigned,   and  unex- 
pected event  is  an  "accident,''  within  the  ordinary  and  popu- 
lar meaning  of  that  term.     Thus,  a  person  might  voluntarily 
and  knowingly  expose  himself  to  a  contagious  disease,  or  to 
excessive  heat  or  cold,  or  to  sudden  changes  of  temperature, 
or  might  adopt  a  strange  diet  or  mode  of  living ;  but,  if  death 
resulted,  it  would  not  be  due  to  an  accidental  cause,  although 
wholly  undesigned,  unforeseen,  and  unexpected.     So,  if  a 
person  suffering  from  some  weakness  or  disease  should  sub- 
ject himself  to  conditions  which  would  not  injuriously  affect 
persons  in  ordinary  health,  but  would  be  dangerous  to  him, 
and  injury  result,  it  would  not  b©  due  to  an  accidental  cause. 
For  example,  if  a  person  having  a  diseased  heart  should  take 
violent  exercise  volimtarily,   and   death  should  result,  the 
cause  would  not  be  accidental.     'Southard  v.  Assurance  Co., 
34  Conn.  574.     See,  also.  Bacon  v.  Association,  123  N.  Y. 
304  (25  K  E.  Rep.  399) ;  Sinclair)  v.  Asmrance  Co.,  3  El. 
&  El.  478.     Although  a  result  may  not  be  designed,  fore- 
seen, or  expected,  yet,  if  it  be  the  natural  and  direct  effect  of 
acts  voluntarily  done,  or  of  conditions  voluntarily  assumed, 
it  cannot  be  said  to  be  accidental. 

We  do  not  think  the  cases  relied  upon  by  the  appellant 
hold  a  contrary  rule.  In  Ilamlyn  v.  Insurance  Co.,  1  Q.  B. 
Div.  750,  it  appears  that  a  person  sustained  an  injury  to  his 
knee  in  attempting  to  catch  a  rolling  marble;  but  it  was 
found  that  the  injury  resulted  from  an  unnatural  position  or 
movement  of  the  leg,  which  was  not  intended  by  the  person 
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injured.  The  injury  considered  in  Itisurance  Co,  v.  Bur- 
roughs, 69  Pa.  St.  43,  was  caused  by  the  unintended  slipping 
of  a  pitchfork  in  the  hands  of  the  person  injured,  in  such  a 
manner  that  it  struck  him  in  the  bowels,  and  caused  the 
injury.  The  case  of  Burkhard  v.  Insurance  Co.,  102  Pa,  St 
262,  involved  the  act  of  a  person  injured  in  stepping  into  a 
hole  in  a  bridge,  of  which  he  had  no  knowledge.  And  in  the 
case  of  Schneider  v.  Insurance  Co.,  24  Wis.  28,  it  appears 
that  the  person  insured,  in  attempting  to  get  upon  a  moving 
train,  fell  under  the  cars  and  was  killed;  but  it  was  not 
claimed  that  his  fall  was  the  result  of  his  doing  what  ho 
intended  to  do. 

The  certificate  in  suit  made  the  defendant  liable  if  the 
death  of  Feder  resulted  from  an  accidental  cause.  The  evi- 
dence shows  that  the  cause  was  the  ruptured  artery ;  but  that 
was  not  accidental,  if  it  was  the  natural  result  of  an  act  vol- 
untarily done  by  Feder.  That  he  did  anything  but  what  he 
intended  to  do,  in  attempting  to  close  the  shutters,  is  not 
shown  nor  claimed.  It  is  not  even  shown  that  he  made  any 
unusual  exertion  in  what  he  did.  Had  the  artery  been  rup- 
tured while  the  decedent  was  sitting  quietly  in  his  chair,  or 
while  walking  at  a  moderate  pace,  there  would  be  no  ground 
for  claiming  that  the  rupture  was  accidental ;  and  we  do  not 
think  that,  because  the  act  of  closing  the  shutters  may  have 
required  a  little  more  exertion  than  would  have  been  required 
to  remain  seated  or  to  walk  leisurely,  the  rupture  was  acci- 
dental. So  far  as  is  shown,  it  may  have  been,  and  probably 
was,  due  to  a  weakened  or  diseased  condition  of  the  artery. 
But,  however  that  was,  we  are  satisfied  that  there  was  no  evi- 
dence which  would  have  authorized  the  jury  to  find  that  the 
rupture  was  accidental,  within  the  meaning  of  the  certificate. 
We  conclude  that  the  district  court  was  right  in  directing  a 
verdict  for  the  defendant,  and  the  judgment  rendered  is 
therefore  affirmed. 
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The  First  National  Bank  of  Manning,  Appellant,  v. 
The  German  Bank  of  Carroll  County  et  al. 

Banks:  neqligbnoe  of  assistant  cashier  acting  as  notary.  The 
negligence  of  a  notary  public  in  failing  to  learn  the  residence  of 
an  endorser  of  an  inland  draft  and  give  him  proper  notice  of  its 
dishonor  is  not  chargeable  to  a  bank  of  which  he  is  assistant 
cashier,  and  which  placed  the  draft,  which  it  held  only  for  collec- 
tion, in  his  hands  for  protest,  although  no  protest  of  the  draft  was 
required  by  law,  but  the  law  recognized  the  giving  of  notices,  in 
case  of  protest,  as  part  of  the  official  duty  of  a  notary. 

Same.  As,  under  the  statutes  of  Iowa,  a  notary  public  is  authorized 
to  give  notice  of  protest,  the  selection  by  a  bank  to  whom  a  draft 
is  sent  for  collection  of  a  notary  to  serve  protest  on  the  drawee, 
shows  such  prudence  and  diligence  as  would  exempt  it  from  lia- 
bility on  failure  of  notary  to  properly  perform  his  duty 

Appeal  from  Carroll  District  Court, — Hon.  Z.  A.-  Church, 

Judge. 

Monday,  February  6,  1899. 

The  plaintiff  purchased  of  Fameman  a  draft  indorsed 
by  him,  drawn  by  the  Bank  of  Kirkman,  November  7,  1892, 
on  the  First  National  Bank  of  Carroll,  on  Xovember  8th, 
and  sent  it  for  collection  to  the  Valley  National  Bank  of 
Des  Moines,  which,  on  the  following  day,  forwarded  it  to 
the  defendant  for  collection.  It  was  received  and  presented 
to  the  drawee  for  payment  before  ten  o'clock  on  the  tenth 
day  of  November,  and  payment  refused.  The  draft  was  at 
once  placed  in  the  hands  of  W.  A.  Arts,  a  notary  public,  and 
also  assistant  cashier  of  the  defendant  bank,  with  instructions 
to  protest  for  nonpayment,  lie  made  no  inquiry  for  the  resi- 
dence of  Fameman,  who  was  engaged  in  the  chicken  business 
at  Carroll,  but  a  short  distance  from  the  bank,  but  inclosed 
notice  to  him  with  those  to  other  indorsers  to  the  Valley 
National   Bank  of  Des  Moines.     The  plaintiff   has  been 
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denied  recovery  in  an  aeti<»i  against  Fameman.  See  Bank 
V.  Fameman,  93  Iowa,  163.  This  aeticm  is  for  the  amount 
of  the  draft  and  the  expenses  and  costs  incurred  in  that  case. 
Trial  to  court,  and  judgment  for  the  defendant.  The  plain- 
tiff appeals. — Affirmed. 

F,  M.  Powers  for  appellant. 

M.  ir.  Beach  for  appellee. 

Ladd,  J. — That  the  draft  was  sent  to  the  defendant 
bank  for  collection,  and  was  presented  to  the  drawee  for  pay- 
ment, in  apt  time,  admits  of  no  doubt.  Hamlin  r.  Simpson, 
105  Iowa,  125.  The  exercise  of  prudence  in  the  selection  of 
a  notary  public  is  not  questioned.  The  very  gist  of  the  action 
is  that  the  defendant  is  chargeable  with  the  n^ligence  of 
that  officer  in  failing  to  learn  of  Fameman's  residence,  and 
notifying  him  of  the  dishonor  of  the  draft.  But  a  notary  is  a 
public  officer,  appointed  by  the  chief  magistrate  of  the  state, 
is  under  bond  for  the  faithful  performance  of  his  duties  as 
such,  and  keeps  a  public  record  of  his  acts,  certified  copies  of 
which  may  be  received  in  evidence.  Code,  section  373  et  seq. 
He  is  not  a  mere  agent  of  the  bank,  but  a  public  officer  sworn 
to  properly  discharge  his  duties  to  the  public  As  such 
officer,  the  bank  may  not  control  his  acts,  nor  dictate  in  what 
manner  he  shall  perform  his  duties.  If  guilty  of  malfeasance 
in  the  performance  of  an  official  act,  he,  and  not  the  bank, 
is  responsible.  That  this  notarj'  was  also  an  employe  of 
the  bank  can  make  no  difference.  When  acting  as  such 
officer,  he  was  not  discharging  his  duties  as  servant.  The 
positions  were  distinct,  and  his  acts  in  the  capacity  of  an 
officer  of  the  state  had  no  connection  with  the  services  he 
owed  the  bank.  Again,  the  defendant  was  a  mere  agent  for 
the  collection  of  the  draft,  and,  owing  to  its  dishonor, 
deposited  it  with  a  notary  for  protest  "A  subagent  is 
accountable,  ordinarily,  only  to  his  superior  agent,  when 
employed  without  the  assent  or  direction  of  the  principal. 
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But,  if  he  be  employed  with  the  express  or  implied  assent 
of  the  principal,  the  superior  agent  will  not  be  responsible  for 
his  acts.     There  is,  in  such  a  case,  a  privity  between  the 
subagent  and  the  principal,  who  must,  therefore,  seek  a 
remedy  directly  against  the  subagent  for  his  negligence  or 
misconduct."     Ouelich  v.  Bank,  56  Iowa,  435.     In  making 
such  collections  it  is  usual  to  employ  a  notary,  and,  in  for- 
warding the  draft,  there  was  an  implied  direction  to  do  so, 
if  necessary.     See  Mount  v.  Ba/njc,  37  Iowa,  457.     If  the 
defendant  exercised  prudence  in  making  the  selection,  its 
responsibility  ended.     This  is  all  it  could  have  done  had  the 
draft  been  its  own,  and  surely  it  will  not  be  held  to  a  higher 
degree  of  care  when  acting  for  others.     Baldwin  v.  Bank,  i 
La,  Ann.  13 ;  Bank  v.  Howell,  8  Md.  530;  Hyde  v.  Bank,  177 
La,  560;  Tiemam  v.  Bank,  7  How.  (Miss.)  648;  Bellemir^" 
V.  Bank,  4  Whart  105 ;  Britton  v.  Nicolls,  104  U.  S.  766';; 
Warren  Bank  v.  Suffolk  Bank,  10  Cush.  582 ;  Stacy  v.  Bank, 
12  Wis.  629 ;  May  v,  Jones,  88  Ga.  308  (14  S.  E.  Kep.  552)  ^ 
Agricultural  Ban^  v.  Commercial  Bank,  7  Smedee  t  M-  5.96  7, 
Bank  v.  Butler,  41  Ohio  St.  519 ;  Mechem   Agency^  section* 
514.     While  there  is  a  conflict  in  opinion,  the  rule  announcedj 
is  sustained  by  the  weight  of  authority  and  the  better  reasons 
See  collection  of  cases  in  3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)^ 
808,  and  note  to  Isham  v.  Post  (N.  Y.  App.)  38  Am.  St.  Repi 
775  (s.  c.  35  N.  E.  Rep.  1084)  ;  also  Allen  v.  Bank,  22 
Wend.  215. 

The  distinction  between  a  foreign  and  an  inland  bill  of 
exchange  should  not  be  overlooked.  To  charge  the  makers 
and  indorsers,  the  former  must  be  protested.  N^ot  so  wdth 
the  latter.  All  that  is  required  is  a  demand,  and,  on  refusal 
to  pay,  notice  of  dishonor,  in  order  to  fix  liability  of  the 
indorsers  of  an  inland  bill ;  and  these  may  be  made  and  given 
by  the  holder,  or  any  one  acting  in  his  behalf.  By  the  law 
merchant,  giving  notice  of  dishonor  is  no  part  of  a  notary's 
official  duty,  and  when  he  does  so  he  is  merely  acting  aB 
agent  of  the  holder.  Swayze  v.  Britton,  17  Kan.  625; 
Vol.  107  la -35 
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Allen  V.  Bank,  22  Wend.  215;  Daniels  N^otiable  Instru- 
ment, section  960.     But  it  is  customary  for  him,  in  protest- 
ing a  bill,  to  give  the  proper  notice  of  dishonor.     Proffiatt 
Kotioe,  sections  142,  143.     And  in  many  of  the  states  the 
law  merchant  is  so  modified  that  he  is  required  to  give  notice. 
Formerly  his  certificate  might  not  be  received  as  proof  of  the 
protest  of  an  inland  bill.     Case  v.  Heffner,  10  Ohio,  180. 
By  section  378  of  the  Code,  "every  notary  public  is  required  to 
keep  a  true  record  of  all  notices  given  or  sent  by  him,  with  the 
time  and  manner  in  which  the  same  were  given  or  sent  and 
the  names  of  all  the  parties  to  whom  the  same  were  given 
or  sent,  with  a  copy  of  the  instrument  in  relation  to  which 
the  notice  is  served  and  of  the  notice  itself."     Section  379 
requires  his  record  and*official  papers  to  be  filed  with  the 
clerk  of  the  court  upon  his  death,  resignation,  or  removal,  and 
provides  for  certified  copies.     Very  evidently  this  is  for  the 
purpose  of  perpetuating  proof  of  the  notice  as  well  as  of  the 
demand  and  protest.     Section  3054°  permits  a  notary  *'to 
inform  the  indorser  or  any  party  to  be  charged,  if  in  the  same 
town  or  township,  by  notice  deposited  in  the  nearest  post 
office  to  the  parties  to  b©  charged,  on  the  day  of  the  demand, 
and  no  other  notice  shall  be  necessary  to  charge  such  party." 
The  advantage  in  having  an  inland  bill  protested  by  a  notary, 
and  notice  given  by  him,  is  that  the  evidence  is  thus  perpet- 
uated; and  notice  to  indorsers  living  in  the  same  town  or 
township  may  be  given  by  mail,  instead  of  personally.    These 
statutes  clearly  recc^ize  giving  notice  as  a  part  of  the 
notary's  official  duty.     Indeed,  the  term  "protest"  is  ordi- 
narily used  as  including  the  entire  proceeding  necessary  to 
charge  indorsers.     Notaries  are  nearly  always  resorted  to  for 
this  work,  and  the  owner  of  the  draft  mav  be  assumed  to  have 
intended  this  course  to  be  pursued.     As  said  in  Tiemam  i\ 
Bank,  "No  agent  could  have  been  selected  wuth  more  pro- 
priety for  the  performance  of  this  duty  than  one  whose  pro- 
fession and  office  were  calculated  to  fit  him  peculiarly  for  the 
discharge.     They  are  almost  universally  resorted  to  for  the 
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purpose.  We  cannot  perceive,  therefore,  that  the  bank  was 
wanting  either  in  the  degree  of  skill  or  diligence  which  is 
required  under  such  circumstances  to  exempt  an  agent  from 
liability."  Baldwin  v.  Bank,  supra,;  Hyde  v.  Bank,  supra; 
Swedes  v.  Bank,  20  Johns.  384 ;  Bellemire  v.  Bank,  4  Whart. 
105,  1  Miles,  173 ;  Bank  v.  Howell,  supra;  Fisher  v.  Bank, 
7  Blackf.  610 ;  Turner  v.  Rogers,  8  Ind.  139.  Bank  v.  Ober, 
31  Kan.  Sup.  599  (3  Pac  Rep.  324),  is  based  on  the  finding 
that  the  statutes  of  Kansas  do  not  authorize  the  notary  to 
give  notice.  Our  conclusion  rests  on  statutes  allowing  a 
notary,  as  such,  to  perform  this  duty.  Surely,  the  bank  acted 
prudently  in  intrusting  to  a  public  officer  the  doing  of  that 
which  was  incumbent  on  him  as  an  officer  of  the  law  to  do. 
— Affirmed. 


James  Murphy,  Appellant,  v.  Frank  Olberding. 

Slauder:  hARCEHY :  JtistificUion.  Defendant  owned  wire  on  a  line 
fence  between  himself  and  plaintiff.  Plaintiff  remoyed  the  wire 
from  the  old  posts,  and  placed  it  on  new  ones  set  by  him  on  or 
S  near  the  line.  Defendant  accused  him  of  stealing  the  wire  and 
in  an  action  for  slander  pleaded  the  truth  in  justification.  Htld, 
that  the  wire  was  part  of  the  realty,  and  defendant's  acts  did  not 
constitute  larceny,  and  that  a  verdict  for  defendant  was  not  sup- 
ported by  the  evidence. 

^Secondary  ETidenee:  jury  question.  A  copy  of  a  contract  being 
offered,  a  witness  testified  that  he  had  once  had  the  original,  but 
that  it  had  been  blurred  with  ink  by  his  children;  that  he  made 

1  the  copy,  and  destroyed  the  original.  Held,  that  the  copy  was 
admissible  though  made  after  such  suit  was  brought,  since  any  sus- 
picious circumstances  attending  the  loss  of  the  original  were  for 
the  jury. 

CONO  FUSIONS.    A  statement  by  a  witness  that  certain  property  in  con- 

2  troversy  belonged  to  him  is  not  inadmissible  as  a  conclusion,  since 
the  question  calls  for  a  fact  as  well  as  an  opinion. 

Appeal  from  Carroll  District  Court, — Hon.  Z.  A.  Church, 

Judge. 

Monday,  February  6,  1899. 
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Action  for  slander.  Verdict  and  judgment  for  defend- 
ant, and  plaintiff  appeals. — Reversed, 

Oeo.  W.  Paine  for  appellant. 
A.  T,  Olerich  for  appellee. 

Deemee,  J. — The  slanderous  words  were:  "You  damn 
Irishman!  You  stole  my  wire."  The  speaking  of  these 
words  was  admitted,  but  defendant  pleaded  in  justification 
that  he  spoke  the  truth.  Defendant  was  permitted  to  offer 
in  evidence  the  copy  of  a  written  contract  between  himself 
and  Mrs.  Keman,  plaintiff's  grantor,  concerning  the  erec- 
tion of  a  fence  upon  or  near  their  division  line,  from  which 

the  wire  that  plaintiff  was  charged  with  having  stolen 
1  was  taken.     Defendant  testified  that  he  at  one  time 

had  the  original  contract,  but  that  it  had  been  blurred 
with  ink  by  his  children ;  that  he  put  some  grease  upon  it,  to 
bring  out  the  writing,  made  the  copy  which  was  introduced 
in  evidence,  and  threw  the  original  away,  believing  it  was 
of  no  further  use;  and  that  he  had  made  search  for  the 
original,  and  could  not  find  it. 

Surely,  the  copy  was  admissible,  although  made  after 
this  suit  was  brought.  If  there  were  any  suspicious  circum- 
stances connected  with  the  loss  of  the  original,  they  were  for 
the  jury.  Livingston  v.  Rogers,  2  Johns.  Cas.  488 ;  Jackson 
V.  Woolsey,  10  John.  453 ;  Smith  v.  Irihabitants  of  Holyoke,. 
112  Mass.  Bl7. 

II.  In  response  to  a  question  from  his  counsel,  defend- 
ant was  permitted  to  state  that  the  wire  belonged  to  him. 
This  is  said  to  be  a  conclusion  of  the  witness,  and  therefore 

inadmissible.  We  have  recently  held  that  such  con- 
2*         elusions  are  admissible;  that  the  question  calls  for  a 

fact  as  well  as  an  opinion.  Huesinkveld  v.  Insurance 
Co.,  106  Iowa,  229 ;  Sax  v.  Davis,  81  Iowa,  692 ;  Jamison  v. 
Weaver,  81  Iowa,  212 ;  State  v.  Brooks,  85  Iowa,  366 ;  Jack- 
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son  V,  Jackson,  97  Ala.  372  (12  South.  Rep.  437)  ;  Steed  v. 
Enowles,  97  Ala.  573  (12  South.  Rep.  75)  ;  Bradner  Evi- 
-dence,  p.  393 ;  Knapp  v.  Smith,  27  N.  Y.  279 ;  Caspar  v. 
^O'Brien,  47  How.  Prac.  80. 

III.  Viewed  in  its  most  favorable  light  for  defendant, 
the  evidence  discloses  the  following  state  of  facts :  Defend- 
ant was  the  owner  of  the  wire,  which  was  attached  to  posts 

set  on  or  near  the  line  between  his  and  plaintiflF's 
3  farm.     Plaintiff  took  the  wire  off  the  old  posts,  and 

put  it  upon  new  ones  set  by  him  on  or  near  the  line, 
where  it  still  remains.  It  also  appears  that  plaintiff  thought 
he  had  a  right  to  some  of  the  wire,  as  he  was  rebuilding  the 
fence  because  of  the  defective  condition  of  the  old  poets. 
There  are  many  reasons  why  this  did  not  constitute  larceny. 
In  the  first  place,  the  wire  attached  to  the  old  posts  was  a 
part  of  the  realty ;  and  plaintiff,  in  taking  it  therefrom,  and 
attaching  it  to  his  own,  was  guilty  of  nothing  more  than  a 
trespass  upon  defendant's  property.  The  wire  in  this  ca3e 
was  a  part  of  the  realty,  and,  as  the  severance  was  made  by 
the  wrongdoer  himself,  his  use  of  the  wire  in  the  manner 
shown  is  not  larceny,  for  the  reason  that  he  did  not  take  and 
carry  away  the  personal  property  of  another.  That  which 
was  severed  was  in  his  possession  as  a  part  of  the  realty. 
State  V.  Berryman,  8  Nev.  262 ;  People  v.  Williams,  35  Cal. 
671;  Langston  v.  State,  96  Ala.  44  (11  South.  Rep.  334). 
If  plaintiff,  after  taking  the  wire,  had  abandoned  it,  even  for 
a  short  period  of  time,  and  subsequently  carried  it  away,  or 
appropriated  it  to  his  own  use,  he  might  have  been  guilty  of 
the  crime  charged.  4  Blackstone  Commentaries,  p.  232 ; 
Holly  V.  State,  54  Ala.  238 ;  State  v.  Parker,  34  Ark.  158 ; 
State  V.  Hall,  5  Har.  (Del.)  492.  Again,  there  is  no  evi- 
dence of  the  animus  furandi.  Plaintiff  simply  placed  the 
wire  on  new  posts,  in  almost  exactly  the  same  situation  as 
before  he  removed  it  from  the  old,  and  there  was  no  evidence 
of  any  intent  to  convert  the  property  to  his  own  use.  State 
V.  Barrackmore,  47  Iowa,  684.     There  was  no  evidence  to 
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support  the  verdict  returned,  and  the  court  should  have  sus- 
tained plaintiff's  motion  for  a  new  trial.  Organ  Co,  v.  Cald- 
well, 94  Iowa,  584. — Reversed. 


Detlof  Kahl,  Appellant,  v.  Lewis  Sch^iidt. 

Boundarj  Dispute:  adverse  possession.  Adjoining  land  owners^ 
being  in  doubt  as  to  the  dividing  line,  cause  a  survey  to  be  made, 
which,  by  mistake,  gave  plaintiff  more  than  the  number  of  acres 
claimed  by  him.  It  was  never  agreed  that  the  line  surveyed 
should  be  the  dividing  line,  and  the  plaintiff  stated  on  numerous 
subsequent  occasions  that  he  did  not  claim  more  than  the  num- 
ber of  acres  he  purchased,  but  after  the  mistake  was  discovered 
claimed  the  excess  by  adverse  possession.  The  line  was  not 
marked  bv  fence  or  other  permanent  boundary  for  as  long  as  ten 
years  before  the  bringing  of  suit  to  establish  title.  IMd,  that  the 
parties  occupied  under  a  mistaken  belief  that  the  line  located  was 
correct,  and  that  neither  intended  to  claim  more  than  the  true 
amount.    Hence,  plaintiff  did  not  hold  excess  adversely. 

Appeal    from    Crawford    District    Court. — Hon.     S.    M. 

Elwood,  Judge. 

Monday,  February  6,  1899. 

• 
April  27,  1876,  the  plaintiff  bought  the  west  one  hun- 
dred and  twenty  acres  of  the  north  one-half  of  section  5, 
township  84,  range  39,  in  Crawford  county.  The  north  half 
of  the  section  containe<l  three  hundred  and  fortv-seven  and 
thirty-six  one-hundredth  acres.  In  March,  1883,  the  defend- 
ant bought  the  south  half  of  the  east  tw^o  hundred  and  twenty- 
seven  and  thirty-six  one-hundredth  acres  of  the  north  half  of 
said  section.  Both  parties  have,  since  their  respective  pur- 
chases, owned  and  occupied  the  land  thus  conveyed  to  them. 
In  1881,  while  defendant  was  occupying  the  land  now  owned 
by  him,  the  parties  caused  a  survey  to  be  made  by  the  county 
surveyor,  to  ascertain  the  line,  and  a  line  .was  fixed  by  the 
surveyor  on  which  the  parties  built  a  fence,  which  has  marked 
the  line  of  their  occupancy  since  that  time.    Later,  the  defend- 
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ant  became  convinced  that  the  line  thus  marked  was  not  the 
correct  one ;  that  it  is  too  far  west ;  and,  upon  his  making  such 
a  claim,  plaintiff  brought  this  action  to  establish  his  title  to 
all  land  east  of  tiie  line  fixed  by  the  surveyor.  The  defendan 
claims  that  he  owns  four  and  a  half  or  five  acres  of  land  west 
of  the  line  so  fixed,  and  the  issues  are  such  that  the  rights  of 
the  parties  thereto  are  to  be  determined.  The  district  court 
found  for  the  defendant,  and  the  plaintiff  appealeil. — 
Affirmed, 

J,  P.  Conner  and  T,  J,  Garrison  for  appellant. 

Shaio,  Kuehnle  &  Beard  for  appellee. 

Gi^iXiJKK,  J. — Some  undisputed  facts  are:  That  the 
north  half  of  section  5,  in  question,  contains  three  hundred 
and  forty-seven  and  thirty-six  one-hundredth  acres,  and  that 
plaintiff  purchased  one  hundred  and  twenty  acres  on  the  west 
end  of  the  half  section,  and  that  there  remained  of  the  north 
half  of  the  section  two  hundred  and  twenty-seven  and  thirty- 
six  one-hundredth  acres,  of  w^hich  the  defendant  bought  tho 
south  half,  so  that  each  purchased  a  definite  number  of  acres. 
It  will  be  seen  that  the  half  section  overruns  the  regulation 
measurement  by  twenty-seven  and  thirty-six  one-hundredths 
acres.  If  the  line  fixed  bv  the  sun^evor  in  1881  is  to  be  estab- 
lished  as  the  boundary  line  between  the  parties,  and  the  same 
rule  should  obtain  between  plaintiff  and  the  ow^ner  of  the 
north  half  of  the  two  hundred  and  twenty-seven  and  thirtv-six 
one-hundredths  acres,  plaintiff  vnW  have  one  hundred  and 
twenty-nine  acres  of  land,  or  nine  acres  more  than  he  ])ur- 
chased,  and  each  of  the  others  will  have  four  and  a  half  acres 
less  than  he  purchased.  There  is  no  pretense  in  the  case  but 
that,  if  the  line  of  1881  is  preserved,  the  result  will  be  as 
stated.  The  theory  on  which  plaintiff  claims  he  should 
have  the  additional  land  is  that  prior  to  1881,  he  claimed  that 
he  owned  land  still  east  of  where  the  line  of  1881  was  fixed, 
and  he  really  did  then  occupy  land  oast  of  that  line.    Defend- 
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ant  thought  otherwise,  and  wanted  the  land  surveyed,  and  a 
survey  was  made,  resulting  in  the  line  being  fixed  as  we  have 
stated.  On  the  line  so  fixed,  the  surveyor  set  a  stone,  and  the 
parties  planted  a  willow  tree,  and  there  the  fence  was  built 
about  November,  1884,  and  this  action  was  commenced  in 
March,  1894.  As  to  the  location  of  the  line  so  fixed,  there  is 
no  dispute.  Since  then,  the  parties  have  occupied  the  land 
with  that  as  the  dividing  line.  PlaintiflF  claims  that  the  estab- 
lishment of  the  line  was  the  settlement  of  a  dispute  as  to  the 
line,  by  agreement,  and  that  the  occupancy  of  the  land  in  ques- 
tion since  March,  1883, — more  than  ten  years, — under  claim 
of  title,  gives  him  a  title  by  adverse  possession.  On  the  other 
hand,  defendant  maintains  that  there  was  no  agreement  to  fix 
that  as  the  line,  but  that  both  parties  occupied  the  land  under 
a  mistaken  belief  that  the  line,  as  located,  was  the  correct  one, 
neither  party  ever  intending  to  claim  more  than  the  number 
of  acres  purchased  by  him.  The  practical  dispute  in  the 
case  is  whether  the  facts  bring  it  within  the  rule  that  will  give 
title  by  prescription.  In  Heinrichs  v.  Terrell,  65  Iowa,  25, 
a  rule  is  stated  as  follows :  "Where  a  division  line  is  agreed 
upon  by  persons  owning  adjoining  real  estate,  and  possession 
is  taken  in  accordance  with  such  agreement,  we  think  such 
possession  must  be  regarded  as  adverse  from  the  time  posses- 
sion is  taken ;  and,  if  so  held  and  continued  for  the  period  of 
ten  years  next  succeeding,  it  will  ripen  into  a  perfect  title, 
binding  upon  the  parties  and  those  claiming  under  them." 
It  is  under  this  rule  that  plaintiff  claims  title.  The  rule  is 
not  questioned  by  defendant,  but  it  is  said  that  the  facts  do 
not  show  adverse  possession,  in  that  there  was  never  an  inten- 
tion by  plaintiff  to  claim  more  than  one  hundred  and  twenty 
acres,  that  being  the  amount  of  his  purchase.  The  following 
is  a  part  of  plaintiff's  testimony :  "When  I  commenced  farm- 
ing, I  supposed  the  line  of  my  120  acres  went  out  that  far.  I 
never  claimed  or  thought  that  I  went  any  further  east  than  it 
was  necessary  to  get  one  hundred  and  twenty  acres.  I  did 
not  want  to  get  inside  of  my  fence  any  land  that  they 
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(Schmidts)  bought  and  paid  for.  Would  not  have  taken  more 
than  I  bought  and  paid  for  if  I  had  known  it  I  never 
claimed  to  own  more  than  one  hundred  and  twenty  acres.  I 
commenced  farming  up  to  that  line  because  I  thought  my  line 
went  that  far, — the  line  of  my  one  hundred  and  twenty 
acres."  It  appears  that  the  survey  of  1881  was  erroneous,  and 
the  true  line  between  the  parties,  on  the  basis  of  their  pur- 
chases, was  found  by  a  survey  made  in  1894.  The  plaintiff 
was  present  at  that  survey.  The  surveyor  was  a  witness,  and 
he  testified  that  plaintiff  then  said,  ^^that  he  only  wanted 
his  land  that  he  bought,  which  was  one  hundred  and  twenty 
acres."  One  E.  H.  Wood  testified:  "I  had  a  conversation 
with  the  plaintiff,  Detlof  Kahl,  in  1894,  about  this  line. 
There  were  present  Detlof  and  his  brother  and  Peter  Jepsen, 
Kahl  said  the  Schmidts  were  trying  to  get  some  of  his  land. 
I  wanted  to  know  how  much  he  bought,  and  he  said  one  hun- 
dred and  twenty  acres.  He  said  he  bought  one  hundred  and 
twenty  acres,  and  that  was  all  he  wanted.  Xext  day  he  came 
down,  and  said  he  guessed  he  would  take  the  other  nine  acres." 
Other  admissions  of  the  same  character  appear  in  the  evi- 
dence. 

The  fact  is  not  in  doubt  that  up  to  1894  the  plaintiff 
never  thought  of  making  an  adverse  claim  to  any  land  other 
than  the  one  hundred  and  twenty  acres  he  bought.  The  only 
claim  he  made  to  the  land  in  question  was  that  he  thought 
it  was  a  part  of  the  one  hundred  and  twenty  acres  he  bought. 
Under  the  circumstances  he  was  without  a  claim  of  right  on 
which  to  base  adverse  possession.  In  Fisher  v.  Muecke,  82 
Iowa,  547,  a  similar  question  is  presented,  and  we  there  said : 
"By  the  proceeding  to  establish  the  corners  and  boundary 
lines  it  was  judicially  determined  that  the  strip  of  land  in 
question  was  a  part  of  the  northeast  quarter  of  section  fifteen 
(15),  and  the  only  question  remaining  in  this  case  was 
whether  the  defendant,  Frederick  Muecke,  had  acquired  title 
by  prescription.  He  never  claimed  to  own  or  be  entitled  to  thu 
possession  of  more  than  the  northwest  quarter  of  section  four- 
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teen  (14),  and  only  claimed  this  strip  of  land  because  he 
believed  it  was  a  part  of  that  quarter.  It  is  not  a  part  of  that 
quarter,  and  therefore  he  not  only  never  had  color  of  title  to 
it,  but  never  held  it  by  claim  of  right  adversely  and  hostile  to 
the  true  owner.  His  possession  is  identical  with  that  in 
Grube  v.  Wells,  34  Iowa,  148."  In  Goldsborough  t\  Pidduclc, 
87  Iowa,  599,  the  controversy  w^as  between  lot  owners,  when^ 
the  fence  was  not  on  the  line,  but  supposed  to  be,  and,  while 
the  party  claimed  to  own  to  the  fence, — really  beyond  the 
line, — he  did  not  claim  to  own  more  than  the  one  lot.  It  is 
said  that,  because  the  occupation  and  claim  of  ownership 
were  founded  on  a  belief  that  the  fence  was  on  the  true 
boundary  line  between  the  lots,  there  could  not  be  a  finding 
of  title  by  adverse  possession.  In  Skinner  v.  Crawford,  54 
Iowa,  119,  it  is  said,  speaking  of  such  a  case:  '^Indeed,  that 
it  is  the  intention  to  claim  title  which  makes  the  possession  of 
the  holder  of  land  adverse  is  the  doctrine  uiK>n  which  the 
decision  in  every  case  proceeds.  If  it  be  clear  that  there  is 
no  such  intention,  therecan  be  no  pretense  of  adverse  pos^ 
session.  Therefore,  it  has  been  held  that  if  the  owner  of  the 
land,  through  inadvertancy  or  ignorance  of  the  dividing  line, 
includes  a  part  of  an  adjoining  tract  within  his  inclosure,  it  is 
not  a  possession  adverse,  or  so  in  the  nature  of  a  disseizin  as 
to  prevent  the  tnie  owner  from  conveying  and  passing  the 
same  by  deed."  Numerous  authorities  are  to  the  same  effect. 
It  seems  to  us  the  facts  bring  this  case  within  that  rule. 
It  does  not  appear  that,  by  the  survey  of  1881,  the  parties 
intended  to  fix  by  settlement  a  boundary  line,  but,  as  the  line 
was  not  known,  they  had  the  survey  to  find  it,  and,  supposing 
that  fixed  to  be  the  correct  one,  they  treated  it  as  such  till 
the  mistake  was  discovered.  The  occupancy  that  followed  was 
purely  a  mutual  mistake,  neither  party  ever  intending  that 
the  survev  should  be  coAclusive  as  to  the  line  unless  correct. 
The  line  was  not  marked  by  a  fence  or  any  permanent 
boundarv  until  within  ten  years  prior  to  the  commencement 
of  this  suit.     What  w^ould  have  been  the  effect  of  such  a 


Feb.  1899]  Wilcoxen  v.  Smith.  555 

boundary  we  do  not  now  consider.  It  does  not  appear 
that,  after  the  survey  was  made,  the  parties  agreed  that  it 
should  be  the  line ;  nor  does  it  appear  that,  at  any  time,  there 
was  an  agreement  to  that  eflfect.  The  late  case  of  Fullmer 
V.  Beck,  105  Iowa,  517,  in  which  title  by  adverse  possession 
is  sustained,  makes  prominent  the  distinguishing  fact  that 
ownership  was  claimed  to  the  land  in  dispute,  which  was 
beyond  the  government  subdivision,  and  the  finding  of 
adverse  possession  is  based  thereon.  The  judgment  of  the 
district  court  is  affirmed. 


William  M.  Wilcoxex^  Receiver,  Appellant,  v.  T.  L, 
Smith  et  al.y  C.  B.  Howard  et  al.,  Danish  Evangeli- 
cal LuTHERN,  Our  Savior^s  Congregation,  T^rh 
Johnson  et  cU.,  Lars  P.  Larson  et  ah,  John  Heming- 
SON  (six  cases). 

Building  and  Loan  Association:  insolvency.  A  provision  in  a  mort- 
gage to  a  building  and  loan  association  in  effect  that  the  full 
amount  of  payments  to  the  loan  fund  with  earnings  to  the  last 
dividend  period,  shall,  in  the  event  of  foreclosure,  be  credited  on 
8  the  amount  due  on  the  loan,  contemplates  the  continuance  of  the 
business  of  the  association  and  yields  to  the  equities  requiring 
the  withdrawal  value  of  the  stock  to  be  determined  by  its  actual 
value  where  the  association  has  become  insolvent  and  discontinued 
business  and  a  receiver  has  been  appointed;  since,  on  dissolution 
of  the  association,  each  member,  whether  a  borrojver  or  not,  is 
entitled  to  an  equal  distribution  of  assets  exceeding  liabilities. 

Mrmbrrship.    a  member  of  a  building  and  loan  association  does  not 

4  cease  to  be  such  by  pledging  his  shares  to  the  association  as 
security  for  a  loan. 

Foreclosure:  Evidence.  The  burden  is  upon  a  receiver  of  a  build- 
ing and  loan  association  in  an  action  to  foreclose  a  mortgage 
given  by  a  borrowing  member,  to  rebut  the  presumption  that  the 

5  withdrawal  value  of  the  shares,  which  the  mortgage  provides 
shall  be  applied  as  a  credit  in  the  event  of  a  foreclosure,  is  the 
book  value,  by  showing  their  actual  value. 

Usury:  building  and  loan  associations.  Premiums  exacted  by  a 
building  association  will  render  the  loan  usurious  where  it  is 
apparent  that  they  are  a  mere  device  to  avoid  the  law  against 
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1  usury  from  the  fact  that  the  association  had  established  a  fixed 
rate  for  premium  and  that  the  premium  was  not  a  fixed  sum  to 
be  paid  in  any  event,  but  that  only  so  much  of  it  was  to  be  paid 
as  should  have  accrued  at  the  time  of  the  foreclosure. 

Bulk  applied.  The  by-laws  of  a  building  and  loan  association 
required  loans  to  be  granted  according  to  priority  of  applications. 
Loans  were  made  without  bidding  for  priority,  the  borrowers 
being  required  to  pay  a  fixed  monthly  premium,  and  the  mortgage 

1  provided  that,  on  foreclosure,  the  amount  due  should  include 
accrued  premiums  to  the  date  of  the  decree.  Held,  that  such 
premiums  were  in  the  nature  of  interest,  and  not  ^premiums  bid 
for  preference  in  taking  loans,"  permitted  by  Code  1873,  section 
11H5,  and  that  where  they,  in  addition  to  the  interest  provided, 
exceeded  the  legal  rate  the  loans  were  usurious. 

Application  of  usurious  interest.    Uiiurious  interest  and  premiums 

2  paid  by  a  borrowing  member  of  a  building  and  loan  association 
should  be  applied  in  satisfaction  of  the  loan. 

Appeal  from  Pottawattamie  District  Court, — Hon.  W.   I. 

Smith,  Judge. 

Monday,  February  6,  1899. 

Actions  in  equity  to  recover  amounts  alleged  to  be  due, 
and  to  foreclose  certain  mortgages.  Each  cause  was  heard  on 
its  merits,  and  a  decree  rendered  therein,  from  which  the 
plaintiff  appeals. — Reversed. 

Wm,  M.  Wilcoxen  for  appellant. 
S.  B,  Snyder  for  appellees. 

EoBiNSON,  C.  J. — These  cases  are  submitted  together, 
for  the  reason  that  controlling  questions  are  common  to  all 
of  them.  The  ciase  of  Wilcoxen,  receiver,  against  Smith 
involves  the  following  facts :  The  Union  Building  &  Saving 
Association  was  organized  to  transact  business  as  a  mutual 
building  association,  under  and  by  virtue  of  sections  1184  to 
1187,  inclusive,  of  the  Code  of  1873.  On  the  twenty-eighth 
day  of  December,  1894,  it  was  insolvent  to  the  extent  that  it 
was  unable  to  pay  to  the  share-holders  the  full  amounts  paid 
by  them  to  the  loan  fund  of  the  association,  and  William  M, 
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Wilcoxen  was  appointed  by  the  district  court  of  Polk  county 
receiver  of  the  association,  and  he  duly  qualified  and  is  acting 
as  receiver.  About  the  first  of  January,  1893,  the  defendant 
T.  L.  Smith  subscribed  for  ten  shares  of  Class  A  stock  of  the 
association,  and  thereby  became  a  member  thereof  and  sharer- 
holder.  A  few  days  later  he  and  his  wife  and  co-defendant 
applied  to  the  association  for  a  loan  of  one  thousand  dollars, 
and  signed  a  written  obligation,  of  which  the  following  is  a 
copy:  "January  2,  1893.  As  the  holder  of  ten  shares  of 
stock  in  the  Union  Building  and  Saving  Association  of  Des 
Moines,  Iowa,  and  in  consideration  of  the  sura  of  one  thousand 
dollars  advanced  to  T.  L.  Smith  and  wife,  Elizabeth  R. 
Smith,  by  said  association,  the  receipt  whereof  is  hereby 
acknowledged,  we  promise,  contract,  and  agree  to  pay  to  said 
association,  its  successors  or  assigns,  as  follows,  to-wit :  The 
sum  of  eighteen  and  80-100  dollars  on  the  first  day  of  Febru- 
ary, 1893,  and  a  like  sum  of  eighteen  and  80-100  dollars  on 
the  first  day  of  each  and  every  month  thereafter, — the  same 
being  the  sum  of  five  and  80-100  dollars  as  monthly  install' 
ment«;  the  sum  of  five  dollars  for  one  month's  interest  at 
six  per  cent,  per  annum,  on  said  loan ;  the  sum  of  eight  dollars 
monthly  as  and  for  premiums  bid  for  said  loan.  Also  all  fines 
and  penalties  which  we  may  incur  as  the  holder  of  said  ten 
shares  of  stock.  In  accordance  with,  the  by-laws  of  said  asso- 
ciation, all  said  payments  are  to  be  made  on  the  first  day  of 
each  and  every  month,  and  shall  continue  to  be  made  until 
such  time  as  the  monthly  installments  paid  in  on  said  ten 
shares  of  stock,  together  with  the  profits  thereon,  shall  equal 
their  aggregate  par  value  of  one  thousand  dollars.  We  further 
agree  that  if  default  shall  be  made  in  the  payment  of  said  sums 
of  money,  or  any  of  them,  for  the  period  of  three  months, 
after  the  same  are  due  and  payable,  the  whole  of  said  principal 
sum,  advanced  as  above,  shall  at  once  become  due,  and,  if  suit 
be  commenced  to  enforce  the  collection  of  the  amount  due  on 
this  contract,  a  reasonable  sum  shall  be  allowed  as  plaintiffs 
attorney  fee  and  taxed  with  the  costs  in  the  case,  f  Signed) 
T.  L.  Smith.    Elizabeth  R.  Smith."    To  secure  the  payment 
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of  the  loan,  Smith  and  his  wife  executed  to  the  association  a 
mortgage  on  certain  lots  in  an  addition  to  the  city  of  Council 
BhiflFs,   and  Smith  assigned  to  the  association  his  certifi- 
cate for  ten  shares  of  stock,  to  be  held  as  further  security  for 
the  loan.    The  plaintiff  claims  that  the  defendants  are  more 
than  three  months  in  arrears  in  the  payment  of  dues,  interest, 
and  premiimis,  and  that,  by  the  terms  of  the  loan,  the  entire 
amount  thereof  is  due.     The  Smiths  all^e  that  thoy  are 
entitled  to  credit  as  follows :    One  hundred  and  eighty-four 
dollars  for  premiums  paid  at  the  rate  of  eight  dollars  per 
month,  ten  dollars  paid  as  certificate  fees,  one  himdred  and 
fifteen  dollars  paid  as  interest,  and  two  hundred  and  two  dol- 
lars and  thirty  cents  paid  as  dues  on  stock,  and  to  earnings. 
They  further  allege  that  the  loan  was  usurious,-and  that  the 
premiums  paid  were  not  in  fact  fixed  on  competitive  bids  by 
the  members  of  the  association,  but  were  fi^ed  by  it  for  the 
use  of  the  money  loaned.    It  is  admitted  that  Smith  had  made 
all  payments  due  from  him  prior  to  the  appointment  of  the 
receiver,  and  that  he  has  not  paid  anything  since  that  time. 
He  paid  as  premiums  one  hundred  and  eighty-four  dollars, 
and  as  interest,  at  the  rate  of  six  per  cent,  per  annum,  one  him- 
dred and  thirty-eight  dollars.     It  is  also  admitted  that  the 
association   is   insolvent,   and   that  when   the  receiver   was 
appointed  the  book  value  of  the  shares  of  stock  held  by  the 
association  was  two  hundred  and  fourteen  dollars  and  ninety- 
one  cents,  including  profits  to  the  amount  of  thirty-five  dollars 
and  seven  cents,  which  had  been  apportioned  to  the  stock. 
The  district  court  found  that  the  loan  was  usurious  and 
illegal ;  that  the  defendants  were  entitled  to  credits  thereon 
for  the  interest  and  premiums  paid  and  the  book  value  of  the 
stock  to  the  aggregate  amount  of  five  hundred  and  thirty-six 
dollars  and  ninety-one  cents ;  and  rendered  a  decree  against 
Smith  for  iSe  balance  of  four  hundred  and  sixty-three  dollars 
and  nine  cents  and  for  one  hundred  and  seventy-six  dollars 
and  forty-eight  cents  for  the  use  of  the  school  fund,  and  also 
decreed  the  foreclosure  of  the  mortgage.     The  other  cases 
involve  similar  facts. 
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I.  We  first  inquire  whether  the  loans  were  usurious. 
The  by-laws  of  the  association  provided  that  its  funds  should 
be  loaned  on  real  estate  security,  only  to  its  members,  "upon 

such  conditions  as  the  board  of  directors  may  die- 
1  tate ;"  that  the  rate  of  interest  should  be  six  per  cent. 

per  annum  on  the  money  actually  loaned;  that  all 
interest  and  premiums  should  be  paid  monthly ;  and  that  all 
applications  for  loans  would  "be  granted  according  to  the  pri- 
ority of  the  application,"  in  case  the  security  should  be 
approved  by  the  board  of  directors  or  executive  committee. 
Although  the  by-laws  contemplated  the  payment  of  premi- 
imis,  they  did  not,  in  terms,  require  premiums,  nor  prescribe 
any  rule  for  ascertaining  what  premiums  should  be  paid.  The 
evidence  does  not  show  that  the  board  of  directors  ever 
adopted  any  formal  rule  in  regard  to  them.  But  it  appears 
that  the  amount  of  premium  specified  in  the  applications  of 
the  borrowers  as  that  which  they  offered  to  pay  for  the  desireii 
loan  was  uniformly  eighty  cents  for  each  one  hundred  dollars 
of  the  loan.  There  was  no  formal  bidding  for  the  loans. 
When  a  borrower  asked  for  the  terms  on  which  he  could  pro- 
cure a  loan,  he  was  informed,  in  effect,  that  a  premium  of 
eighty  cents  on  each  one  hundred  dollars  of  the  loan  would 
be  required  each  month.  That  amount  was  as  definitely  fixed 
and  as  regularly  exacted  as  was  the  payment  of  interest,  and 
both  premium  and  interest  were  placed  in  the  loan  fund  of 
the  association.  Section  1185  of  the  Code  of  1873,  which 
applies  to  the  transactions  in  question,  provides  that  a  mutual 
building  association  "shall  be  authorized  and  empowered  to 
levy,  assess,  and  collect  from  its  members  such  sums  of  money, 
by  rates  of  stated  dues,  fines,  interest  on  loans  advanced,  and 
premiums  bid  by  members  for  the  right  of  precedence  in 
taking  loans,  as  the  corporation  by  its  by-laws  shall  adopt," 
and  that  "the  dues,  fines,  and  premiums  so  paid  by  members, 
in  addition  to  the  legal  rate  of  interest  on  loans  taken  by 
them,  shall  not  be  construed  to  make  the  loans  so  taken 
usurious."    That  section  contemplated  good-faith  bidding  of 
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premiums  to  obtain  the  right  of  precedence.  The  statute  does 
not  require  the  payment  of  the  premium  in  advance,  and 
the  fact  that  it  is  to  be  paid  monthly,  until  the  maturity  of 
the  loan,  would  not  necessarily  impress  it  with  the  character 
of  intereet  paid.  Whether  an  association  can  fix,  in  advance 
of  application,  the  premimn  which  shall  be  paid,  we  do  not 
determine,  although  some  authorities  seem  to  hold  that  the 
power  to  do  so  exists.  But  it  is  clear  that  the  premiums  must 
be  fixed  and  paid  in  good  faith,  to  secure  the  loan,  and  not 
as  a  mere  device  to  evade  the  law  against  usury.  4  Am.  & 
Eng.  Enc.  Law  (2d  ed.),  1071.  The  premiums  paid  in  these 
cases  differ  from  the  interest  only  in  name  and  amount.  The 
mortgages  were  given  to  secure  the  payments  of  the  premiums 
as  well  as  other  simM,  and  provided  that,  in  the  event  of  fore- 
closure, the  amount  due  should  include  all  mwithly  install- 
ments, interest,  premiums,  fines,  and  penalties  due  at  the 
date  of  the  decree  of  foreclosure,  less  the  withdrawal  value  of 
the  shares  of  stock  held  as  collateral  security.  It  thus  appearb 
that  the  premium  was  not  a  fixed  sum,  to  be  paid  in  any  event, 
but  that  only  so  much  of  it  was  to  be  paid  as  should  have 
accrued  at  the  time  of  foreclosure.  We  are  satisfied  that  the 
sums  nominally  paid  as  premiums  were  for  the  use  of  the 
money  loaned,  and  as  truly  interest  as  were  the  payments 
made  as  interest,  and  that  the  designation  of  some  of  the  pay- 
ments as  premiums  was  a  mere  device  to  evade  the  law  against 
usury.  As  the  monthly  payments  of  premiums  and  interest 
together  exceeded  the  highest  rate  of  interest  aflowed  by  law, 
the  loan  was  usurious.  The  cases  of  Association  v.  Black- 
hum,  48  Iowa,  385,  and  Association  v,  Heider,  65  Iowa,  424, 
are  not  precisely  in  point,  but  may  be  read  with  profit. 

II.  The  district  court  rightly  refused  to  allow  the 
plaintiff  anything  for  the  interest  and  premiums  paid,  and 
deducted  their  aggregate  amounts  from  the  sums  loaned  as 

credits  in  favor  of  the  defendants.    The  district  court 
2  also  allowed  as  a  credit  in  each  case  the  book  value  of 

the  stock  pledged  as  collateral  security,  and  of  that 
the  appellant  also  complains.     As  already  mentioned,  the 
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mortgage  provided  that  the  withdrawal  value  of  that  stock 
should,  in  the  event  of  foreclosure,  be  credited  on  the  amount 
due  on  the  loan.  The  by-laws  of  the  association  provide  that 
any  shareholder  in  good  standing,  who  has  paid  three  months' 
dues,  may,  after  due  notice,  and  upon  the  surrender  of  his 
certificate,  withdraw  the  full  amount  of  his  payments  to  the 
loan  fund,  together  with  the  earnings  up  to  the  last  dividend 
period.  We  understand  that  the  book  value  of  the  certificates 
of  stock  allowed  by  the  district  court  in  each  case  was  the 
amount  of  installments  paid  on  the  stock  and  the  earnings 
thereof  to  the  last  dividend  period  preceding  the  appointment 
of  a  receiver.  But  the  book  value  was  not  the  actual  value,  for 
the  reason  that  the  association  was  insolvent  and  unable  to 
pay  to  each  shareholder  the  book  value  of  his  shares.  We  are 
therefore  required  to  determine  whether  the  stipulation  in  the 

mortgage  to  which  we  have  referred  controls.    If  ijL 
3  does,  then  it  is  manifest  that  the  shareholders  who  are 

borrowers,  and  whose  mortgages  are  foreclosed,  will 
receive  more  for  their  stock  than  will  the  shareholders  who  are 
not  borrowers.  But  the  association  is  composed  of  member* 
whose  rights  are  mutual,  and  among  whom  there  should  be 
equality,  based  upon  their  payments  to  the  capital  stock  of  the 
association;  therefore,  if  the  borrowing  member  is  allowed 
for  all  the  payments  he  has  made  and  the  earnings  thereof,  the 
losses  of  the  association  will  fall  upon  the  members  who  have 
not  borrowed,  there  will  not  be  an  equality  between  the  two 
classes  of  members,  and  great  injustice  will  be  done.  A  court 
of  equity  should  seek  to  avoid  that  result.  It  was  said  in 
Rabhitt  v,  Wilcoxen^  103  Iowa,  35,  a  case  which  involved  an 
interpretation  of  the  by-laws  of  the  association  now  under  con- 
sideration, that  it  was  quite  evident  that  the  by-laws  **wcre 
adopted  with  reference  to  doing  business,  rather  than  with 
reference  to  closing  up"  the  affairs  of  the  association,  and  that 
the  provision  for  paying  back  contributions  to  the  loan  fund 
contemplated  monthly  receipts  for  the  fund,  and  that  there 
was  nothing  to  show  a  purpose  to  make  such  payments  after 
7oL.  107  la— 36 
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the  receipts  had  ceased,  and  the  only  business  of  the  corpora- 
tion is  a  final  settlement  and  an  equitable  division  of  the 
assets.  What  was  thus  said  is  applicable  in  this  case.  The 
withdrawal  value  of  the  shares  of  stock,  as  fijced  by  the 
by-laws  while  the  association  was  a  going  concern,  was  the 
full  amount  of  the  shareholder's  payments  to  the  loan  fund, 
together  with  the  earnings ;  but  the  by-laws  did  not  require 
the  payment  of  that  amount  when  the  association  had  become 
insolvent,  had  ceased  to  do  business,  and  when  its  affairs  were 
in  the  process  of  final  liquidation.  In  such  a  case,  an 
equitable  distribution  of  the  assets,  if  any,  in  excess  of  the  lia- 
bilities, should  be  effected;  and  that  requires  that  the  fair 
value  of  the  shares  be  ascertained,  and  that  the  value  thus 
ascertained,  of  the  shares  of  the  borrowing  members,   be 

deducted  from  the  loan  to  him  for  which  a  foreclosure 
4  is  sought.     It  is  proper  to  observe,  in  this  connection, 

that  the  articles  of  incorporation  and"  by-laws  of  the 
association  provide  for  loans  to  shareholders  upon  the  security 
of  their  shares  of  stock,  and  that  by  pledging  their  shares  for 
loans  the  shareholders  did  not  cease  to  be  members  of  the  asso- 
ciation. See  Endlich  Building  Associations  (  2d  ed. ) ,  sections 
121-123,  475,  514;  Thompson  Building  Associations,  p.  129, 
section  15. 

Our  conclusion  that  the  appellees  are  only  entitled  to 
credits  for  the  actual  value  of  their  shares  of  stock  has  sup- 
port in  the  authorities.^  SeeKnutson  v.  Association,  67  Minn. 
201  (69  K  W.  Rep.  889)  ;  Eversmann  v.  Schmitt,  53  Ohio, 
174  (41  ]Sr.  E.  Rep.  139) ;  Price  v.  Kendall,  14  Tex.  Civ. 
App.  26  (36  S.  W.  Rep.  810) ;  Strohen  v.  Association,  115  Pa. 
St.  273  (8  Atl.  Rep.  843) ;  ChnMi^is  Appeat,  102  Pa.  St. 
184;  People  v,  Lowe,  117  N.  Y.  175  (22  N.  E.  Rep.  1016) : 
Rogers  v,  Hargo,  92  Tenn.  Sup.  35  (20  S.  W.  Rep.  430)  ;  Rog- 
ers i\  Raines  (Ky.),  38  S.  W.  Rep.  483;  Thompson  Build- 
ing Associations,  p.  60,  section  2 ;  Thompson  Building  Asso- 
ciations, pp.  127,  129,  sections  11,  12,  15;  Endlich  Building 
.Association  (2d  ed.),  sections  45,  77,  514,  531. 
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It  follows  from  what  we  have  said  that  the  district  court 
erred  in  crediting  the  defendants  with  the  book  value  of  their 
shares.  The  appellant  contends  that  no  credit  for  the  shares 
should  be  allowed  in  these  actions,  because  the  affairs  of  the 
association  are  not  yet  settled,  and,  until  that  is  done,  the 
credits  to  be  allowed  for  the  shares  cannot  be  asieertained.  It 
is  true  that  no  credit  for  the  shares  should  be  allowed  until 
their  value  is  ascertained,  and  it  appears  that  when  these 
actions  were  heard  in  the  district  court  the  settlement  of  the 
affairs  of  the  association  had  not  progressed  so  far  that  the 
value  of  the  shares  could  have  been  known.  If  such  value  can 
be  determined  in  these  actions,  we  know  of  no  objection  to 
the  allowance  of  proper  credits  therefor ;  but  in  view  of  the 
conditions  under  which  this  case  is  submitted,  and  the  con- 
clusion reached,  we  do  not  determine  whether  there  can  be  a 
recovery  of  the  amount  of  the  loans  and  a  foreclosure  of  the 

mortgages  before  the  credits  which  should  be  allowed 
5  for  the  stock  can  be  ascertained.     In  the  absence  of 

proof,  it  would  be  presumed  that  the  credits  should  be 
the  book  of  values  of  the  shares,  and  the  burden  would  be  upon 
the  plaintiff  to  rebut  the  presumption,  and  show  the  actual 
value  of  the  shares. 

III.  In  the  case  against  C.  B.  Howard,  his  co-defend- 
ant, Margaret  Howard,  claimed  a  credit  on  the  plaintiff's 
cause  of  action  for  the  value  of  12  shares  of  stock  of  the  asso- 
ciation which  she  held.  The  appellant  insists  that  she  was 
not  entitled  to  the  allowance  claimed.  Since  no  allowance  was 
made  for  the  credit  claimed,  and  the  appellees  do  not  appeal, 
it  is  not  necessary  to  consider  the  matter  further. 

IV.  It  is  claimed  in  the  case  against  the  congregation 
that  the  proof  fails  to  show  that  its  trustees  had  authority 
to  subscribe  for  stock  and  enter  into  the  contract  and  mort- 
gage in  suit.  The  evidence  on  their  part  is  not  wholly  satis- 
factory, but  it  is  sufficient  to  sustain  the  action  of  the  trustees. 
In  reaching  the  conclusion  expressed,  we  have  not  treated 
chapter  48  of  the  Acts  of  the  Twenty-seventh  General  Assem- 
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bly  nor  section  1898  of  the  Code  as  applicable  to  these  cases^ 
and  are  not  to  be  understood  as  determining  whether  they  da 
or  do  not  so  apply.  Nothing  is  claimed  for  them,  and,  in 
determining  the  questions  presented  to  us,  we  have  assumed^ 
without  deciding,  that  section  1185  of  the  Code  of  1873  is 
applicabla 

The  views  we  have  expressed  dispose  of  all  questions 
involved  in  the  several  cases  presented  in  argument.  For  the 
reasons  shown,  the  decree  in  each  case  is  reversed ;  and,  since 
proof  of  the  actual  value  of  the  shares  when  the  receiver  was 
appointed  was  not  and  could  not  have  been  made  at  the  time 
of  the  hearing,  equitable  considerations  demand  that  the 
causes  be  remanded  to  the  district  court  for  further  proceed- 
ings in  harmony  with  this  opinion,  to  ascertain  and  make  due 
allowance  for  the  credits,  if  any,  for  shares  of  stock  to  which 
the  appellees  are  entitled,  or,  if  that  cannot  be  done  in  these 
actions,  to  protect  the  right  of  the  appellees  to  recover  such 
credits  by  appropriate  proceedings. — Reversed. 


The  Iowa  Lumber  Company  v.  Cassidy  &  Brother,  Appel- 
lant, LicHTY  &  Thomas,  Appellees. 

Mortgage;  recording:  Notice,  A  recorded  chattel  mortgage  does 
not  impart  constructive  notice  where  the  only  description  is  by 
reference  to  the  names  of  the  various  items  of  machinery  covered 
by  the  amount  apportioned  to  each,  without  any  statement  as  to 
the  possession,  ownership,  or  location,  or  other  things  to  aid  in  ita 
identification. 

Appeal  from  Johnson  District  Court. — Hon.  M.  J.  Wadk^ 

Judge. 

Monday,  February  6,  1899. 

Action  in  equity  to  foreclose  two  chattel  mortgages  in 
favor  of  plaintiff.  Lichty  &  Thomas,  by  cross  bill,  seek  to 
foreclose  a  mortgage  in  their  favor,  which  they  claim  is  prior 
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and  superior  to  the  mortgage  of  plaintiff.  Elizabeth  Cassidy, 
by  answer,  makes  claim  of  title  to  the  property  included  in 
the  foregoing  mortgages,  founding  her  right  upon  a  purchase 
by  her  at  a  sale  under  foreclosure  of  a  mortgage  on  said  chat- 
tels made  to  one  Joseph  Kessler,  which  mortgage  she  claims 
was  a  first  lien  thereon.  The  district  court  found  and 
adjudged  that  the  mortgage  of  Lichty  &  Thomas  was  the  first 
lien ;  the  mortgage  to  plaintiff,  the  second ;  and  that  the  rights 
of  Elizabeth  Cassidy  were  junior  and  inferior  thereto.  John 
Cassidy  &  Bro.,  John  Cassidy,  Joseph  Kessler,  J.  J.  Kost, 
Elizabeth  Cassidy,  and  William  J.  Rittenmeyer  appeal — 
Affirmed, 

Oeo,  B.  Holbert  for  appellants. 

Bemley,  Ney  &  Remley  and  Butcher  £  Burton  for 
appellees. 

f 

9 

Waterman,  J. — The  facts  which  give  rise  to  this  contro- 
yersy  are  as  foUow^s:  On  May  25,  1896,  John  Cassidy  exe- 
cuted and  delivered  to  Joseph  Kessler  a  chattel  mortgage  on 
the  property  in  question.  On  June  26,  1896,  said  John  Cas- 
sidy also  executed  and  delivered  a  chattel  mortgage  on  said 
property  to  Catherine  A.  Cassidy.  September  25,  1896,  the 
£rm  of  John  Cassidy  &  Bro.,  and  John  Cassidy  and  Joseph 
Oassidy,  members  of  said  firm,  executed  and  delivered  a 
•chattel  mortgage  on  the  same  property  to  Lichty  &  Thomas  \ 
and  on  October  1,  1896,  the  mortgage  to  plaintiff  was  given, 
<;overing  the  same  property,  and  executed  by  the  same  firm 
and  its  individual  members.  Plaintiff  became  the  owner, 
by  assignment,  of  the  Catherine  A.  Cassidy  mortgage,  on 
October  15, 1896,  and  the  claim  in  this  action  is  in  part  based 
thereon.  This  action  was  begun  by  plaintiff,  December  5, 
1896,  Joseph  Kessler  being  a  party  defendant.  In  November 
previous  Kessler  had  taken  possession  under  his  mortgage, 
and  in  December,  two  days  after  the  present  action  was  com- 
menced, at  a  foreclosure  sale  thereunder,  the  property  in 
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controversy  was  bid  in  by  Elizabeth  Cassidy,  wife  of  John 
Cassidy.  The  trial  court  found  that  the  mortgaged  chattels 
were^  at  the  time  of  the  execution  of  the  various  instruments 
menti6ned,  the  property  of  the  firm  of  John  Cassidy  &  Bro. 
It  is  not  disputed  that  John  and  Joseph  Cassidy  constituted 
said  firm,  but  it  is  insisted  on  the  part  of  appellants  that  John 
was  sole  owner  of  the  property  in  dispute,  and  that  the 
co-partnership  which  was  engaged  in  contracting  and  building 
was  interested  only  in  the  profits  of  the  business.  The  evi- 
dence is  in  conflict  as  to  the  ownership  of  the  property.  We 
need  only  say  that  we  think  the  district  court  was  justified  in 
finding  that  the  title  was  in  the  firm.  We  do  not,  however^ 
regard  this  question  as  of  much  importance,  for  the  mortgages 
to  plaintiff  and  to  Lichty  &  Thomas  were  executed  by  John 
Cassidy  as  well  as  by  the  firm. 

II.  It  will  be  observed  that,  in  the  order  of  time,  the 
mortgages  stand  as  follows:  (1)  That  to  Kessler;  (2)  Cath- 
erine Cassidy,  eight  hundred  and  fifty  dollars  (now  o^Mied 
by  plaintiff);  (3)  Lichty  &  Thomas;  (4)  the  mortgage  to 
plaintiff,  one  thousand  four  himdred  dollars.  All  of  the 
instruments  were  duly  recorded.  The  description  in  the  Kess- 
ler mortgage  is  as  follows:  "One  boiler  and  engine  ($400), 
extra  engine  ($19),  sticker  machine  ($400),  planer  ($210), 
mortiser  ($130),  tenon  ($130),  swing  saw  ($110),  sticker 
machine  ($210),  band  saw  ($90),  rip  saw  ($40),  gig  saw 
($35),  stagers,  pulleys,  and  hangers  ($65),  belting  ($185), 
knives  and  tools  for  machines  ($80),  shop  ($225)."  There 
is  no  statement  as  to  the  possession,  ownership,  or  location  of 
the  property, — nothing  further  to  aid  in  its  identification 
than  what  we  have  given.  Such  a  description  is  insufficient  to 
impart  constructive  notice.  Bank  v.  Felt,  99  Iowa,  532,  and 
cases  cited. 

III.  But  it  is  claimed  by  appellants  that  plaintiff  and 
Lichty  &  Thomas  had  actual  notice  of  the  Kessler  mortgage 
at  the  time  their  respective  interests  accrued.  The  testimony 
is  in  conflict.    The  trial  court  must  have  found  against  appel- 
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lants  on  this  propoeition,  and  we  are  quite  satisfied  with  its 
conclusion.  T.iehty  &  Thomas  were  giveu  by  tlie  district  court 
a  first  lien  for  three  hundred  and  fifty-five  dollars  and  ninety- 
three  cents,  with  interest,  and  the  lien  of  the  plaintiff,  under 
the  mortgage  executed  to  it,  for  one  thousand  four  himjred 
dollars,  with  interest,  was  given  standing  subject  to  the  lien 
of  Lichty  &  Thomas.  The  Kessler  mortgage  was  expressly 
held  inferior  to  both  these  Hens.  For  the  reasons  given  we 
think  the  decree  correct,  and  it  is  affirmed. 


S.  T,  Beach  axd  Chahles  L.  Weld,  Partners  Tinder  the 
Firm  name  of  Beach  &  Weld,  Appellee,  v.  E.  C.  Wake- 
field e(  ah,  Appellee,  Warwick  Hough,  Receiver  of 
the  Sioux  City  Terminal  Railroad  and  Warehouse  Com- 
pany, Appellant,  and  the  Trust  Company  of  North 
America,  Appellant,  et  al. 

AdmlsBlon:  PLEAniMi^  The  owner  ot  a  mechanic's  lien  is,  on 
appeal,  entitled  to  the  benefit  of  an  admission  as  to  the  amount 

13  of  his  lien  bj  a  pirty  to  an  action  in  which  the  foreclosure  uf  the 
lien  is  sought,  not  withstanding  that  the  admission  was  the  result 
ot  inadvertence. 

Railroads:  bonos.  A  terminal  railroad  and  warehouse  companv,  the 
purpose  of  which  as  stated  in  its  articles  of  incorporation,  is  the 
I  construction,  maintenance  and  operation  ot  one  or  more  lines  of 
railway  within  the  corporate  limits  of  a  city,  with  all  necessary 
Bide  tracks,  depot,  yards,  warehouse,  storage  house,  elevators,  and 
T  all  other  terminal  facilities,  is  a  railroad  corporation  within 
McClai.i's  Code,  section  \M^.  authorizing  railroad  corporatloDS  to 
mortgage  their  property,  including  their  franchises. 

Statutks.  Code,  1873,  section  1081,  limits  the  amount  of  indebted- 
ness of  corporations  for  pecuniary  prollt  to  two-thirds  of  their 
capital  stoclc.  Acts  Twentieth  General  Assembly,  chapter  22, 
provided  that  such  statute  should  not  apply  to  railroad  companies' 
tionds  issued  to  a  stated  amount  per  mile  of  track.  Acts  Twenty- 
9  flrst  General  Assembly,  chapter  .'iT,  made  inapplicable  to  bonds  or 
debentures  of  any  corporation  secured  by  actual  transfer  of  real 
estate  securities  of  equal  value,  which  securities  were  first  liens 
on  lands  of  double  their  face  value.  Hf.Ui.  that  the  latter  proviso 
was  applicable  only  to  a  special  class  of  investment  companies, 
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and  that  the  said  provisos  did  not  take  out  of  the  statute  a  termi- 
nal railway  company  which  executed  bonds  and  a  mortgage  on 
its  property  exceeding  in  amount  two-thirds  of  its  capital  stock. 

MouTGAGES.      The   power  conferred   upon  railroad  companies  by 

McClain's  Code,  section  1965,  to  mortgage  their  property  would 

8    imply  authority  to  mortgage  after  acquired  property  in  the  absence 

of  section  1966,  expressly  authorizing  the  mortgaging  of  after 

acquired  property. 

Mortgagor:  kight  to  attack  settlement  by  debtor.    A  mortgagee 

3  may  complain  of  a  fraudulent  settlement  between  the  mortgagor 

4  and  the  holder  of  a  mechanic's  lien  paramount  to  the  mortgage 
6    whereby  the  amount  of  the  lien  is  fixed  at  a  sum  in  excess  of  that 

actually  due. 

Rule  applied.    The  balance  due  on  the  contract  price  of  a  building, 

3  a  payment  made  by  the  contractor  for  the  account  of  the  owner, 

4  and  an  allowance  for  extra  work  to  the  contractor  aggregated 
$•7,500.  The  contractor  claimed  a  mechanic's  lien  for  $51,000 
and  interest,  the  basis  of  which  was  a  settlement  with  the  own- 
ers' president.  The  items  of  the  settlement  were  not  in  the  rec- 
ord, but  the  president  testified,  in  effect,  that  such  settlement  was 
made,  not  on  the  amount  actually  due,  but  as  a  matter  of  policy, 
to  conciliate  certain  interests,  in  a  sum  large  enough  to  cover  all 
of  the  subcontractors  claims,  expecting  that  the  second  mort- 
gagees of  the  corporation's  property  would  make  good  the 
increased  amount.  Held,  that  the  amount  for  which  the  lien 
might  be  enforced  was  $17,500. 

Same.  The  president  of  a  terminal  railway  and  depot  corporation  has 
no  implied  power  to  make  a  settlement  with  a  building  contractor 
in  a  sum  larger  than  the  amount  actually  due  so  as  to  cover  sub- 
contractor's claims,  and  thereby  conciliate  certain  interests,  in 
4  order  to  secure  concessions  to  the  corporations,  where  such  settle- 
ment operates  to  create  a  lien  which  impairs  the  securities  of 
junior  lien  holders,  in  the  expectation  that  they  will  make  good 
the  over-allowance. 

Corporations:    estoppel.    A  railway  corporation,  though  quasi-pub- 

10  lie  in  character,  is  not  exempt  from  the  rule  that  forbids  a  corpo- 
ration which  has  received  the  full  benefit  of  a  loan  from  avoiding 

11  its  liability  therefor  by  reason  of  a  statute  limiting  the  amount 
of  indebtedness  which  corporations  of  its  class  may  incur. 

Same.  'Where  a  corporation  has  exceeded  the  statutory  limit  of 
indebtedness  and  had  executed  a  mortgage  on  its  property  to 
secure  the  debt,  which  was  not  in  itself  opposed  to  public  policy, 
neither  the  corporation,  which  was  insolvent,  nor  any  creditor  or 

10  incumbrancer  whose  rights  accrued  subsequent  to  such  mortgage, 
and  with  notice  thereof,  has  any  standing  to  question  its  validity 
on  that  ground. 
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Same.  Where  a  corporation  exceeded  the  limit  of  its  indebtedness  by 
an  issue  of  bonds  and  a  mortgage  to  secure  them,  which  indebt- 
edness was  voidable  only,  a  bondholder  and  mortgagee  is  not  pre- 

10  eluded  from  pleading  estoppel  against  the  corporation  and  its  sub- 
sequent creditors  and  lienors  attacking  the  validity  of  the  mort- 
gage'', because  of  the  mortgagee's  constructive  notice  of  limitation 
of  the  corporation's  authority. 

Same.  Where  a  corporation  received  the  proceeds  of  a  bond  issue, 
and  secured  the  bonds  by  a  mortgage  of  its  property,  it  cannot 

12  attack  the  mortgage  as  being  materially  different  in  form  from 
that  authorized  by  the  directors,  since,  if  originally  unauthorized, 
the  corporation's  act  amounted  to  a  ratification. 

Mec1iaiiic*A  Men:    railroads     A  builder  constructing  a  union  depot 

for  a  terminal  railway  and  warehouse  corporation,  which  was  a 

/    railroad  within  the  statute,  and  where  the  building  of  such  depot 

7  was  the  real  and  primary  purpose  of  the  corporation's  organiza- 
tion, has  a  mechanic's  lien  on  the  corporation's  entire  railroad 
property,  prior  to  incumbrances  and  liens  accruing  subsequent  to 
the  beginning  of  the  work. 

Bights  of  owner  on  breach  of  contract.  An  owner,  who,  on  the 
default  of  a  building  contractor  completes  the  work,  under  the 

/      provisions  of  the  contract  permitting  him  to  do  so,  and  to  deduct 

14  the  cost  from  the  amount  due  the  contractor,  has  the  same  right 
to  reimburse  himself  out  of  the  amount  reserved  during  the  pro- 
gress of  the  work  by  the  contractor  against  the  holders  of  mechan- 
ic's liens  as  against  the  contractor  himself. 

Waiveel    a  party  who  permitted  the  introduction,  without  objection, 

under  a  general  denial,  of  evidence  relevant  to  an  issue  of  fraud, 

5    which  was  not  averred,  is  deemed  to  have  consented  to  the  trial 

of  that  issue,  since  the  rule  of  pleadinsr  which  requires  fraud  to 

be  averred  may  be  waived. 

Payment:  By  acceptan'ie  of  ordtr.    Where  a  building  contractor  gave 

2  his  subcontractor  an  order  on  the  owner  for  the  amount  due  the 

8  subcontractor,  which  order  was  expressed  to  be  in  full  settlement, 
and  was  accepted  by  said  owner,  it  operated  as  a  payment. 

S  vM  F.  A  su bcontractor's  right  to  a  mechanic's  lien  is  not  extinguished 
by  his  taking  in  payment  of  his  claim  against  the  contractor  an 

3  accepted  order  drawn  by  the  contractor  on  the  owner  which  order 
8    is  not  paid. 

A^Jadication.  following  federal  coukt  decision.  Where  a  mort- 
gagee has  on  account  of  interest  in  the  subject  matter  of  the 
action,  been  permitted  to  attack  rights  of  mechanic's  lienors  on 
the  same  property,  and  the  validity  of  the  mortgage  is  denied,  the 
7  court  will  determine  that  question,  as  between  the  mechanic's 
lienor,  said  mortgagee  and  junior  mortgagee,  notwithstanding  it 
has  already  been  adjudicated  in  a  foreclosure  suit  brought  by  said 
mortgagee  in  the  federal  court,  where  the  latter  is  still  pending 
on  appeal. 
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Appeal  from  Woodbury  District  Court. — Hox.  F.  R  Gay- 

NOR,  Judge. 

Tuesday,  October  11,  1898.  * 

Supplemental  Opinion  February  7,  1897. 

These  proceedings  had  their  inception  in  an  action  by 
plaintiff  firm  to  establish  and  foreclose  a  mechanic's  lien.  The 
claim  is  that  defendant  Wakefield  was  the  principal  con- 
tractor for  the  erection  of  a  depot  building  for  the  Sioux  Cit y 
Terminal  Railroad  &  Warehouse  Company,  and  that  plain- 
tiff, as  a  sub-contractor,  furnished  material  for  such  building; 
and  the  prayer  is  that  a  lien  be  established  upon  the  real  estate 
whereon  said  depot  is  located,  and  that  a  decree  be  given  fore- 
closing the  same.  Wakefield  filed  an  answer  and  cross  peti- 
tion. He  denies  the  amount  of  plaintiff's  claim,  but  admits 
the  sum  of  two  thousand  one  hundred  and  eighty-seven  dollars 
and  forty-seven  cents  is  due.  He  also  seeks  to  establish  a 
mechanic's  lien,  and  avers  that  his  lien,  which  he  claims  upon 
much  other  real  estate  besides  that  upon  which  the  depot  is 
located,  is  superior  to  that  of  any  of  the  other  parties  hereto. 
Continuing,  Wakefield  alleges  his  contract  with  the  Terminal 
Company  for  the  erection  of  a  depot  building.  He  claims 
there  is  due  him  under  said  contract,  and  for  extras,  and  by 
agreement  and  final  settlement  the  sum  of  fifty-one  thousand 
and  ten  dollars  and  eighty-four  cents;  and  for  this  amount 
he  prays  his  lien  be  established.  This  cross-petition  is 
amended  in  certain  particulars,  which  need  not  be  here  sei 
out.  It  is  well,  perhaps,  to  state  that  the  various  parties 
hereto  were  made  defendants  in  this  pleading.  There  were 
many  parties  who  filed  answers  and  cross-petitions.  We  need 
concern  ourselves  here  with  but  two  of  them, — the  Terminal 
Company  and  the  Trust  Company  of  Xorth  America.  There 
are  some  special  issues,  which  we  shall  set  out  in  the  course  of 
the  opinion ;  but  most  of  the  other  parties  are  sub-contractors, 
who  are  seeking  to  enforce  their  liens,  and  there  is  nothing  of 
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particular  importance  in  the  pleadings  they  have  filed.  The 
substituted  answer  of  the  Terminal  Company  is  a  general 
denial  of  the  allegations  of  the  petition  and  of  all  cross-peti- 
tions. The  Trust  Company  of  North  America  (which  we 
shall  hereafter  dsignate  as  the  "Trust  Company'')  puts  in 
issue,  by  a  denial,  the  various  affirmative  allegations  made 
against  it  in  the  pleadings  of  the  other  parties,  and  sets  up  a 
mortgage  for  the  sum  of  one  million  two  hundred  and  fifty 
thousand  dollars,  which  it  seeks  to  have  declared  a  first  lien 
on  the  Terminal  property.  This,  perhaps,  is  sufficient  as  a 
statement  of  the  case.  When  it  is  said  that  the  pleadings  and 
exhibits  fill  one  hundred  closely-printed  pages  of  the  abstract, 
it  will  be  seen  that  some  condensation  is  nfecessary.  The 
decree  of  the  district  court  established  the  lien  of  Wakefield 
in  the  sum  of  fifty-nine  thousand  six  hundred  and  eighty-two 
dollars  and  sixty-eight  cents,  with  interest  at  six  per  cent, 
from  August  3,  1896,  for  the  benefit  of  himself  and  his  sub- 
contractors, the  amount  and  order  of  whose  liens  are  fixed  in 
the  decree,  including  the  Gillette-Herzog  Company,  in  the 
amount  of  fifteen  thousand  four  hundred  and  six  dollars  and 
eighty-nine  cents.  The  Trust  Company  is  given  a  lien  under 
its  mortgage  for  one  million  two  hundred  and  fifty  thousand 
dollars,  with  interest,  but  it  is  expressly  made  subordinate  to 
the  mechanics'  liens.  Hubbard,  trustee,  is  also  found  entitled 
to  a  lien  in  the  sum  of  seven  hundred  and  eighteen  thousand 
dollars  and  interest  The  Hubbard  lien  is,  however,  post- 
poned to  that  of  Wakefield,  and  also  to  that  of  the  Trust 
Company.  The  Trust  Company  appeals  from  the  decree  in 
so  far  as  it  fixes  the  amount  of  the  mechanics'  liens,  and  estab- 
lishes the  mortgage  lien  as  inferior  thereto.  Wakefield,  Hub- 
bard (as  trustee  and  as  assignee),  Hough  (receiver),  the  Ter- 
minal Company,  the  Credits  Commutation  Company,  Spald- 
ing, and  others  appeal.  The  details  of  their  respective  com- 
plaints will  Be  stated  in  the  opinion ;  that  is,  so  far  as  they 
have  been  urged  in  this  court. — Modified  and  Affirmed. 
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/I-   F.   Call   for  appellant   Trust   Company  of  Xorth 

America. 

Wri/jhl  d'  Hubbard  for  appellant  Warwick  Hough, 
Swan,  Lawrence  £-  Swan  for  appellees  Beach  k  Weld. 

Taylor  &  Burgess,  Argo,  McDujfie  d'  Argo,  Carter  & 
Brown,  J.  0' Doiwian  Rossa,  Strong  d  Owen,  Lynn  d  Foley, 
Marsh  d  Henderson,  Marks  d  Mould,  F.  E,  GUI,  T.  P, 
Murjyhy,  Henderson,  Hurd  d  Kiesel,  and  Chase  d  Dickson 
for  appellees  E.  C.  W^akefield  and  others. 

Watkkman,  J. — The  Sioux  City  Terminal  Kailroad  & 
Warehouse  Company  was  organized  and  duly  incorporated 
under  the  laws  of  this  state.    The  purpose  of  its  organization, 
as  stated  in  the  articles  of  incorporation,  was  to  con- 
1  struct,  operate,  and  maintain  one  or  more  lines  of  rail- 

way within  the  corporate  limits  of  Sioux  City,  Iowa, 
with  all  needed  side  tracks,  depot  yards,  warehouses,  storage 
houses,  elevators,  and  all  other  needed  terminal  facilities ;  and 
shall  have  power  to  acquire  by  purchase  or  condemnation  all 
needed  grounds  for  right  of  way,  depot  purposes,  and  side 
tracks,  wood  and  water  stations,  and  to  hold,  use,  and  control 
the  same ;  and  shall  have  power  to  construct,  operate,  and  con- 
trol one  or  more  lines  of  railway  from  the  depot  and  yards  of 
said  company  in  Sioux  City, — one  to  run  in  an  easterly  direc- 
tion to  the  east  lino  of  Woodburj-  county,  Iowa,  one  to  nm  in 
a  westerly  direction  to  the  Big  Sioux  river,  and  one  in  a 
northerly  direction  to  the  Iowa  state  line;  and  shall  have 
power  to  lease  grounds  and  buildings,  to  purchase  and  hold 
all  ne<Hle<l  grounds  for  the  use  and  purpose  of  said  company, 
and  to  mortgage,  lease,  or  sell  the  said  grounds,  and  improve- 
ments thereon."  Proceeding  to  carry  out  this  plan,  a  con- 
tract was  made  with  Wakefield  to  erect  for  it  a  passenger  sta- 
tion aiul  train  she<ls,  and  the  various  controversies  here  grow 
out  of  that  undertaking. 
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I.  The  Gillettte-Herzog  Company  was  a  sub-contractor 
under  Wakefield.  It  filed  a  cross-petition  in  this  action, 
claiming  to  be  a  creditor  of  Wakefield,  and  asked  a  judgment 
against  him  for  the  sum  of  twelve  thousand  eight  hundred 
and  forty-five  dollars  and  ninety-one  cents  and  interest,  and 
for  the  establishment  and  foreclosure  of  a  mechanic's  lien 
against  a  part  of  the  Terminal  property.  This  relief  was 
granted,  and  complaint  is  made  by  Wakefield  of  this  action 
of  the  trial  court.  It  seems  that  in  April,  1893, 
2  Wakefield  gave  said  company  the  following  written 

order  on  the  Terminal  Company,  the  amount  named 
therein  being  the  full  sum  due  on  its  contract : 

"April  1,  1893.  Messrs.  The  Sioux  City  Terminal 
Sailroad  &  Warehouse  Company,  Sioux  City,  Iowa — Gentle- 
men :  Please  pay  to  the  order  of  the  Gillette-Herzog  Manu- 
facturing Company  $23,190  36-100  (twenty-three  thousand 
one  hundred  and  ninety  and  36-100  dollars),  in  full  settle- 
ment of  my  note  for  $10,000.00,  and  of  their  account  for 
material  furnished  and  labor  performed  in  connection  with 
the  structure  ironwork  for  your  depot  and  train  shed.  E.  C. 
Wakefield. 

"This  note  accepted  April  1.  George  Walter  Oakley, 
Treasurer.'* 

As  appears  upon  its  face,  this  order  was  accepted  by  the 
drawee.  Shortly  after  this  transaction  the  Terminal  Com- 
pany paid  the  sum  of  ten  thousand  dollars  on  this  order,  and 
later  gave  the  Gillette  Company  a  check  for  five  thousand 
seven  hundred  and  twenty-two  dollars  and  ninety-four  cents, 
the  same  being  drawn  on  the  Trust  Company  of  North  Amer- 
ica. This  check  was  not  honored.  A  certain  reduction  in  the 
amount  of  the  Gillette  Company's  claim  was  afterwards 
made  on  account  of  freight  charges  paid  by  Wakefield.  We 
do  not  discover  that  the  amount  found  due  on  this  claim  is 
questioned,  but  it  is  said  that  the  order  on  the  Terminal 
Company  was  given  by  Wakefield  and  accepted  by  the  Gillette 
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Company  in  f  uD  satisf acticm  and  payment  of  the  lat- 
3  ter's  account.  The  rule  is  that  the  giving  of  an  order  on 

a  third  person  will  operate  as  payment  of  a  precedait 
debt,  if  there  is  an  express  agreement  to  that  effect.  Farwell 
V.  Salpaugh,  32  Iowa,  582;  Huse  v.  McDaniel,  33  Iowa, 
406 ;  2  Daniel  Negotiable  Instruments,  1262.  There  is  evi- 
dence showing  that  at  the  time  this  order  was  given  the 
parties  spoke  of  it  as  being  in  settlement  and  full  satisfaction 
of  the  account,  and  that  the  Gillette  Company  afterwards 
asserted  that  it  had  no  claim  against  Wakefield.  This  evi- 
dence is  uncontradicted.  Indeed,  coimsel  for  the  Gillette 
Company  does  not  seriously  contend  that  this  was  not  pay- 
ment. His  main  effort  to  sustain  the  finding  of  the  lower 
court  is  grounded  upon  the  claim  that  the  order  operated  as 
an  assignment  of  the  fund,  and  that  a  right  to  a  lien  passed 
by  the  assignment.  Under  our  finding  of  fact  that  the  accept- 
ance of  the  order  was  a  payment  of  the  claim  as  far  as  Wake- 
field is  concerned,  it  is  manifest  that  the  Gillette  Company  is 
not  entitled  to  a  personal  judgmait  against  him,  and  it  is 
insisted  by  counsel  who  resist  this  claim  that  it  has  no  right  to 
a  mechanic's  lien.  The  claim  of  an  equitable  assignment  of 
Wakefield's  right  is  met  with  the  assertion  that  it  is  only  the 
perfected  lien  that  is  assignable,  and  not  a  mere  inchoate  right 
to  a  lien.  We  have  quite  lately  held  that  the  right  to  a  lien 
is  assignable  before  the  statement  therefor  is  filed,  if  the 
parties  so  intend.  Peatman  v.  Powers  Co.,  105  Iowa,  1.  But, 
as  we  see  this  case,  that  question  is  not  involved.  The  Gil- 
lette Company  is  not  claiming  Wakefield's  right  to  a  lien 
through  an  assignment,  but  its  own  right  based  on  its  claim 
as  a  sub-contractor.  The  real  question  is,  has  it  lost  the  right 
which  it  admittedly  once  had  ?  Wakefield  has  paid  it,  so  far 
as  he  is  concerned,  by  giving  an  order  on  the  owner ;  that  is, 
he  has  canceled  his  personal  liability.  But  we  hardly  think 
this  transaction  can  stand  in  the  way  of  an  enforcement  of 
the  s\ib-contractor's  rights  against  the  property.  A  sub-con- 
tractor, it  is  true,  cannot  enforce  his  lien  against  the  owner 
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until  his  account  against  the  principal  contractor  has  been 
eetablisheil  or  adjudicated.  Simotison  Bros,  Mfg.  Co.  r. 
Cilizens  State  Batik,  105  Iowa,  26^;Vr€eland  v.  Ellsworth, 
71  Iowa,  347.  And  it  has  been  held  that  the  right  of  a  laborer 
or  sub-contractor  must  bo  enforce<l  through  his  employer  or 
principal.  Utter  v.  Crane,  37  Iowa,  631.  This  last  case  is 
thought  to  be  decisive  against  the  claim  of  the  Gillette  Com- 
pany to  a  lien.  All  that  was  decide<l  in  the  Utter  Case  was 
that  a  labort*r  had  no  right  against  the  principal  contractor 
when  the  sub-contractor  by  whom  such  labort^r  was  employed 
had  lxH*n  paid  in  full  acconling  to  the  tenns  of  his  contract. 
In  the  case  at  bar  the  amount  of  the  claim  against  the  prin- 
cipal contractor  has  been  settled  by  the  agnn^ment,  and  the 
Gillette  (Jompany  is  seeking  its  rights  through  Wakefield, 
though  not  necessarily  against  him.  The  giving  and  receiving 
of  this  order  amountetl  to  no  more  than  an  agreed  statement 
of  the  amount  of  the  Gillette  C'ompany's  claim,  and  its 
acceptance  by  the  Terminal  Company  was  but  a  recognition  of 
this  fact,  and  a  promise  to  pay.  We  are  at  a  loss  to  see  how 
this  transaction  deprive^l  the  sub-contractor  of  its  right  to  a 
lien.  In  addition  to  what  has  l)een  said,  we  may  add  that  the 
amount  fc^r  which  Wakefield  is  claiming  a  lien  seems  to 
include  the  Gillette  Company's  account.  The  de<*ree  of  the 
trial  court  fixes  the  order  of  priority  of  the  mechanics'  liens, 
and  the  (fillet te  Company  is  ranke<l  Xo.  13.  Counsel  insist 
here  that  it  should  have  the  s<H'<)nd  place.  Xo  reascm  is  given 
in  supj)ort  of  this  claim,  and  we  are  unable  to  find  any  in  the 
recortl.  We  do  find,  however,  that  it  is  entitle<l  to  the  eleventh 
place*  in  the  list. 

II.  The  next  two  questions  that  arise  are  intimately 
connecttnl:  (1)  For  what  amount  should  Wakefield  be 
aIlowe<l  a  lien  i  It  i^  not  dispute<l  that  he  is  entitled  to  a 
lien  for  s<Hne  amount,  but  it  is  most  eamc*stly  insist^sl  on 
behalf  of  the  Trust  Company  that  the  trial  court  alloweil 
him  far  more  than  was  du(»,  (  2 )  The  next  question  is  one 
of  priority,  and  aris(»s  l)(*twe<ni  Wakefield  and  those  claiming 
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rights  under  the  trust  deed  to  the  Trust  Company  of  North 
America,    We  shall  take  these  matters  up  in  the  order  stated. 
Wakefield  was  awarded  a  judgment  for  fifty-nine  thou- 
sand six  hundred  and  eighty-two  dollars  and  sixty-eight  cents. 
This  amount  seems  to  have  been  allowed  on  the  strength  of  a 
settlement  and  adjustment  of  the  account  had  by  Wakefield 
with  A.  S.  Garretson,  the  president  and  active  manager  of 
the  Terminal  Company.     More  will  be  said  of  this  alleged 
settlement  later.    We  only  wish  to  say  at  this  time  that  the 
items  are  not  given  in  the  record,  from  which  the  amount  so 
allowed  can  be  made  up.     It  is  undisputed,  however,  that 
Garretson  allowed  W^akefield's  account  in  the  sum  of  fifty- 
one  thousand  ten  dollars  and  eighty-four  cents.     This,  with 
interest  thereon,  would  make  up  the  amount  awarded  by  the 
trial  court.     We  shall  now  go  to  the  record,  and  see  how 
Wakefield's  accoimt  stands  according  to  the  figures  there 
appearing.     The  contract  price  for  the  depot  building  was 
one  hundred  and  thirtv-five  thousand  six  hundred  and  fifty- 
six  dollars.    Before  its  completion,  Wakefield  abandoned  the 
work,  and  the  structure  was  finished  by  the  Terminal  Com- 
pany at  a  cost  of  twenty-one  thousand  two  hundred  and 
ninety-seven  dollars  and  seventy  cents.     This  would  leave  a 
net  sum  due  the  contractor  of  one  hundred   and  fourteen 
thousand  three  himdred  and  fifty-eight  dollars  and  thirty 
cents.    Of  this  amount,  one  hundred  and  five  thousand  eight 
hundred  and  thirty-seven  dollars  and  twenty-five  cents  was 
paid  him  during  the  progress  of  the  work,  leaving  still  due  of 
the  contract  price  eight  thousand  five  hundred  and  twenty-one 
dollars  and  five  cents.     These  amounts  are  not  disputed,  save 
that  paid  for  completing  the  building.     As  to  this,  we  think 
the  figures  given  are  sustained  by  the  testimony.     In  addi- 
tion to  this,  Wakefield  had  a  claim  for  extra  work  done.    He 
says  now  that  this  was  sufficient  in  amount  to  increase  his 
account  to  the  sum  allowed  in  the  settlement.     On  April  25, 
1893,  he  filed  a  claim  for  a  mechanic's  lien,  in  which  he  set 
forth  the  extra  work  as  of  the  value  of  seven  thousand  four 
hundred  and  sixty-eight  dollars.    Again,  we  find  in  the  record 
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that  in  September,  1893,  Wakefield  submitted  to  the  archi- 
tects of  the  building,  who  had  a  right  of  supervision  and 
decision  of  such  matters  under  the  building  contract,  his 
claim  for  extras,  fixing  the  amount  at  eight  thousand  seven 
himdred  and  ninety-two  dollars  and  seven  cents.     This  was 
allowed  by  them  in  the  sum  of  seven  thousand  two  hundred 
and  fifty-four  dollars  and  eighty-two  cents.     No  objection 
seems  to  have  been  made  to  this  allowance,  and  we  are 
inclined  to  accept  it  as  correct.     There  is  also  an  amount  of 
one  thousand  seven  hundred  dollars,  which  was  charged  to 
Wakefield,  but  which,  although  received  by  him,  was,  at  the 
request  of  the  Terminal  Company  turned  over  to  the  archi* 
tects.     His  account  should  be  increased  to  this  extent.     We 
have,  then,  the  architect's  allowance  for  extras,  seven  thou- 
sand two  hundred  and  fifty-four  dollars  and  eighty-two  cents ; 
the  balance  due  under  the  original  contract,  eight  thousand 
five  hundred  and  twenty-one  dollars  and  five  cents ;  and  the 
amount  of  one  thousand  seven  hundred  dollars  spoken  of 
above;  making  a  total  of  seventeen  thousand  four  hundred 
and  seventy-five  dollars  and  eighty-seven  cents.     This  we 
believe  to  be  a  correct  summary  of  the  items  as  disclosed  in 
the  record.     But  it  is  said  that  Wakefield  made  other  claims 
against  the  Terminal  Company,  the  details  of  which  are  not 
given,  and  that  these  were  taken  into  consideration  by  Garret- 
son  when  he  settled  and  stated  the  former's  account.     Gar- 
retson's  testimony  in  relation  to  this  so-called  settlement  is  as 
follows:     "After  the  troubles  came  on,  in  justice  to  local 
creditors  of  Wakefield,  whose  claims  were  just,  I  made  a 
settlement  with  Wakefield.     I  don't  understand  that  it  in 
any  way  affects  these  first  mortgage  bondholders.     It  was  a 
question  of  policy  as  to  the  best  thing  to  do,  as  the  second 
mortgage  bondholders,  represented  by  the  Credits  people,^ 
were  going  to  ask  favors, — ^bridge  tax  and  so  on.     *     *     ^ 
We  didn't  go  into  the  matter  of  how  much  was  actually  duo 
him  on  the  contract.     The  object  and  purpose  of  this  settle- 
ment was  to  protect  these  lienholders  as  against  the  second 
Vol.  107  la- 37 
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mortgage,  believing  that  it  would  ultimately  come  out  of  the 
second  mortgage  bondholders,  who  would  be  interested  in  the 
construction  of  the  bridge  and  other  things  here,  and  could 
well  afford  to  have  this  straightened  to  secure  the  support  of 
all  the  people  in  that  matter."  It  will  be  seen  that 
4  this  witness  testifies  in  effect  that,  without  regard  to 

the  amoimt  actually  due  Wakefield,  he  allowed  his 
claim  in  a  sum  sufiicient  to  pay  all  the  subcontractors  who 
were  home  creditors,  expecting  in  the  end  to  extort  reimburse- 
ment from  the  second  mortgagees.     This  alleged  settlement 
is  questioned  by  the  Trust  Company.     Wakefield,  in  his 
petition,  alleges  that  there  is  now  due  him,  '*by  agreement 
and  final  settlement,   an  unpaid  balance   of  $51,010.84." 
This  is  met  by  a  general  denial  on  the  part  of  the  Trust 
Company.     The  point  is  now  made  by  counsel  for  Wakefield 
that  under  these  pleadings  the  Trust  Company  cannot  attack 
the  settlement;  that  the  ground  of  complaint  is  fraud,  and 
this  must  be  averred  in  order  to  be  proved.     Under  this 
general  denial,  we  are  clear  the  way  is  open  to  show  want  of 
authority   in    Garretson  to  bind   the  Terminal   Company. 
Gilbert  v,  Baxteri,  71  Iowa,  327.     We  may  concede  Garret- 
son's  authority,  as  its  president  and  general  manager,  to  bind 
the  Terminal  Company  by  an  agreement  of  settlement,  when 
entered  into  in  good  faith.     But  this  transaction  was  some 
thing  more  than  a  settlement,  and  it  can  hardly  be  said  to 
have  been  made  in  good  faith  by  him.     It  was  a  deliberate 
attempt  to  make  a  gift  to  home  creditors,  not  of  the  Tenninal 
Company's    money    (that    would    have    been    questionable 
enough),  but  of  the  money  of  the  second  mortgagees.     If  the 
Terminal  Company  had  attempted  to  give  Garretson  express 
authority  to  carry  out  such  a  scheme,  it  could  not  legally  have 
done  so.     Certainly,  we  shall  not  find,  as  we  are  asked  to  do, 
that  his  authority  to  so  act  is  implied  from  his  office  and  the 

nature  of  his  emplo^Tnent.     But,  if  we  adopt  the 
5  theory  that  the  allegeil  settlement  is  attacked  on  the 

ground  of  fraud,  wo  do  not  see  that  the   position 
assumed  by  Wakefield  on  this  issue  of  the  case  can  be  sus- 


Feb.  1899]  Beach  &  Weld  v.  Wakefield.  579 


tained.     Garretson's  testimony,  upon  which  alone  the  Trust 
Company  relies  to  defeat  this  settlement,  was  received  with- 
out objection.     The  answer  of  the  Trust  Company  contained 
only  a  general  denial,  and,  conceding  that  upon  objection 
this  evidence  could  have  been  excluded  on  the  ground  that 
fraud  was  not  pleaded,  yet  we  think  that  a  failure  to  so  object 
waives  all  right  to  now  claim  that  the  court  should  not  con- 
sider the  issue.     Logically,  under  a  general  denial  of  a  settle- 
ment anv  evidence  should  be  receivable  which  tends  to  show 
that  no  valid  settlement  was  made.     This  testimony  was  cer- 
tainly in  point     If  not  admissible,  it  was  only  because  of 
the  formal  rules  of  pleading.     These  may  be  waived.    Under 
our  practice,  by  failing  to  object  in  a  timely  and  proper  man- 
ner one  may  lose  his  right  to  insist  that  a  pleading  does  not 
state  a  cause  of  action.     Code  1873,  section  2650 ;  Linden  v. 
Green,  81  Iowa,  365.     In  Mitchell  v,  Joyce,  76  Iowa,  449, 
defendant  pleaded  in  a  counterclaim  matter  which  could  not 
be  properly  set  up  in  that  manner.     Evidence  to  sustain  it 
was  received  without  objection.     Held,  that  such  issue  was 
rightfully  in  the  case.     Under  the  general  issue  a  defendant 
introduced,  without  objection,  evidence  of  a  defense  that 
could  be  properly  offered  only  under  a  special  notice  attached 
to  the  plea.     It  was  held  that  objection,  not  having  been 
made  in  the  court  below,  was  to  be  deemed  waived.     Frankel 
V.  Coots,  41  Mich.  75  (1  N.  W.  Hep.  940).     The  court  in 
this  case  says:     "One  objection  taken  in  this  court  for  the 
first  time  would  clearly  have  been  good,  if  presented  in  the 
court  below.     The  defendant  seized  and  justified  taking  the 
property  upon  process  against  the  assignor  in  favor  of  his 
creditors.    The  plea  was  that  of  a  general  issue  only.    There 
should  have  been  a  notice  attached  to  the  plea.     Had  this 
objection  been  taken  in  the  court  below,  an  amendment  would 
undoubtedly  have  been  permitted  upon  terms.     When  the 
parties  do  not  think  proper  to  raise  such  an  objection,  but 
proceed  to  and  do  try  the  case  upon  its  merits,  as  though 
such  notice  had  been  given,  we  think  they  cannot  raise  the 
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question  in  this  court  It  may  fairly  be  said  that  they  have 
waived  it."  See,  also,  Bank  v.  Boesch,  90  Iowa,  47 ;  Isaacson 
V.  Railway  Co.  27  Minn.  463  (8  N.  W.  Rep.  600)  ;  Marshuetz 
V.  Wright,  30  Wis.  175  (6  K  W.  Rep.  511);  Bowers  v. 
Thomas  62  Wis.  480  (22  K  W.  Rep.  710)  ;  Erickson  v. 
Fisher,  51  Minn.  300  (53  X.  W.  Rep.  638).  As  is  held  in 
this  last  ease,  where  no  objection  is  made  to  the  introduction 
of  e\idence  relating  to  an  issue  not  presented  by  the  plead- 
ings, it  amounts  to  a  consent  to  try  such  issue.  It  is  true, 
Wakefield  claims  that  prior  to  this  settlement  he  had  made 
various  demands  for  large  amounts  against  the  Terminal 
Company,  and  that  these  claims  had  been  previously  can* 
vassed  and  considered,  and  that  they  formed  the  basis  of  the 
agreement  with  Garretson.  But,  after  careful  consideration 
of  all  the  testimony,  we  are  led  to  believe  that  the  agreement 
was  brought  about  by  fhe  inducements  mentioned  by  Garret- 
son,  and  by  these  alone.     The  right  of  the  Trust  Company 

to  attack  this  settlement  is  questioned  on  another 
6  ground.     It  is  said  that,  so  long  as  the  settlement  is 

not  objected  to  by  the  Terminal  Company,  its  credi- 
tors cannot  be  heard  to  complain.  It  is  doubtless  true  that 
general  creditors  of  the  Terminal  Company  could  not  com- 
plain of  the  amount  of  the  liability  which  it  chose  to  confess ; 
But  the  mortgagee  stands  in  a  different  position.  He  certainly 
has  a  right  to  question  any  action  of  the  mortgagor  which 
tends  to  illegally  impair  his  security.  Here  was  a  deliberate 
attempt  on  the  part  of  the  mortgagor  and  a  lienholder  wha 
claims  superior  rights  in  the  mortgaged  property,  to  unwar- 
rantably and  unlawfully  increase  the  latter's  claim  to  the 
prejudice  of  the  Trust  Company.  Any  person  who  has 
acquired  from  another  an  estate  has  a  right  to  protect  it 
against  burdens  that  are  sought  to  be  unlawfully  imposed 
upon  it  by  the  grantor.  Des  Moines  Mfg.  &  Supply  Co.  v^ 
Tilford  MUling  Co.  9  S.  D.  542  (70  K  W.  Rep.  839). 

III.     Next,  as  to  the  question  of  priority.     We  cannot 
follow  counsel  in  their  discussion  of  this  branch  of  the  case 
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without  unwarrantably  lengthening  this  opinion.     We  think 
the    Terminal    Company    was    a    railroad    corpora- 
7  tion,  within  the  meaning  of  the  statute,  and  that  the 

building  of  the  union  depot  was  the  central  thought 
and  puri)ose  of  its  organization.  It  was  an  essential  part  of 
the  improvement,  contemplated  from  the  beginning.  This 
being  true,  work  done  upon  the  building  was  work  done  upon 
the  railroad;  and  the  right  to  a  mechanic's  lien  for  such 
work  dates  from  the  beginning  of  the  improvement,  and  is 
against  the  whole  road.  NeUson  v.  Railway  Co,  44  Iowa,' 
71 ;  Brooks  v.  Railway  Co.  101  U.  S.  443 ;  Meyer  v.  Hornby, 
101  U.  S.  728.  The  articles  of  incorporation  of  the 
Terminal  Company  provide  that  it  may  also  construct  ware- 
houses, etc. ;  and  it  is  argued  here  by  counsel  for  the  Trust 
Company  that,  if  the  depot  is  to  be  considered  a  part  of  the 
railway,  so  may  any  warehouse  that  may  be  constructed  in 
the  future.  It  is  said  that  it  would  be  manifestly  unjust  to 
give  a  lien  superior  to  the  mortgage  to  a  laborer  or  material 
man  who  might  do  work  or  furnish  material  for  a  shed  or 
warehouse  that  is  hereafter  erected.  The  distinction  is  this : 
Ko  particular  shed  or  warehouse  was  in  contemplation  at  the 
time  of  the  incorporation  of  the  company.  Any  such  build- 
ing that  might  be  erected  would  only  be  an  incident  of  the 
work.  But  the  depot  was,  according  to  all  the  evidence,  an 
integral  part  of  the  undertaking,  and  the  purpose  to  construct 
it  was  in  mind  from  the  beginning,  and  known  to  all  par- 
ties. The  mortgage  in  question  bears  date  January  1,  1890. 
We  find  as  a  matter  of  fact  that  the  work  w^as  begun  on  the 
Terminal  Company's  property  for  the  carrying  out  of  its 
plan  of  improvements  prior  to  that  date.  Wakefield's  lien 
for  the  amount  we  have  stated  is  prior  and  superior  to  the 
lien  of  the  Trust  Company. 

IV.  The  Credits  Commutation  Company  and  E.  H. 
Hubbard,  as  a  grantee  in  trust  of  the  Terminal  Company,  and 
as  assignee  of  the  Union  Loan  &  Trust  Company,  file  a  cross 
petition  in  which  they  attack  the  validity  of  the  mortgage 
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made  to  the  Trust  Company  of  North  America,  on  various 
grounds,  which  will  be  mentioned  hereafter.  The  Union 
Loan  &  Trust  Company  was  a  second  mortgagee  of  the 
Terminal  property;  holding,  by  express  stipulation,  subject 
to  the  mortgage  of  the  Trust  Company  of  North  America. 
The  Credits  Commutation  Company  was  the  holder  of  a 
considerable  floating  indebtedness  of  the  Terminal  Company. 
No  foreclosure  of  either  of  the  mortgages  is  sought  in  this 
action.  As  a  matter  of  fact,  foreclosure  proceedings  under 
the  mortgage  of  the  Trust  Company  of  North  America  are 
pending  in  the  federal  court,  and  the  Credits  Commutation 
Company,  the  Terminal  Company,  and  the  Union  Loan  & 
Trust  Company  are  parties  thereto,  and  have  set  up  there 
the  same  matters  they  are  now  urging  here.  That  case  has 
been  tried  in  the  federal  circuit  court  and  in  the  circuit  court 
of  appeals,  and  in  both  instances  the  holding  was  in  favor  of 
the  validity  and  priority  of  the  mortgage  of  the  Trust  Com- 
pany of  North  America.  (69  Fed.  Rep.  441;  27  C.  C.  A. 
73,  82  Fed.  Rep.  124).  All  that  is  asfeed  in  th^case  by  the 
cross  petitioners  who  complain  is  that  their  claims  be 
declared  valid,  and  that  the  first  mortgage  be  held  invalid. 
We  might  with  propriety  leave  these  matters  for  settlement 
by  the  tribunal  that  has  jurisdiction  of  the  foreclosure,  were 
it  not  for  the  fact  that  Wakefield  urges  the  same  claim  in  his 
behalf.  As  we  jx^rmit  the  Trust  Company  to  question  Wake- 
field's settlement  with  Garretson  only  on  the  ground  of  it:^ 
interest  in  the  Terminal  property,  it  becomes  necessary, 
when  that  interest  is  denie^l,  to  determine  whether  the  Trust 
Company  has  a  mortgage. 

V.     It  is  contended  that  the  mortgage  is  void,   first, 
because  the  Terminal  Company  had  no  legal  right  or  power 
to  make  a  mortgage ;  and  in  this  connection  we  may  also  con- 
sider the  claims  made,  that  it  had  not  the  power  to 
8  mortgage  its  franchise,  or  to  give  a  lien  on  after- 

acquired  property.     The  Terminal  Company  was,  as 
already  said,  a  railroad  company.     That  it  was  something 
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more,  we  readily  concede,  but  it  was  nothing  less.  Being 
such,  it  had  the  power,  expressly  given  in  section  1965, 
McClain's  Code,  to  mortgage  its  property,  including  its 
franchise.  Section  1966  of  said  Code  gives  express  authority 
to  mortgage  after-acquired  property,  and  we  may  add  that, 
when  the  power  to  mortgage  exists,  the  right  to  incumber 
after-acquired  property  is  necessarily  included.  Such  a 
mortgage  is  valid  in  equity  by  way  of  estoppel  on  the  mort- 
gagor and  all  persons  claiming  under  him,  whether  volun- 
tarily or  otherwise.  Mitchell  i\  Wirislow,  2  Story,  630,  Fed. 
Cas.  Xo.  9,673 ;  Christy  v.  Dana,  34  Cal.  548 ;  Pennoclc  v, 
Coe,  23  How.  117 ;  1  Jones,  Mortgages  152,  and  cases  cited. 
VI.  It  is  next  urged  that  the  mortgage  in  question  is 
invalid  because  the  debt  it  secures  is  in  excess  of  the  amount 
of  indebtedness  which  the  Terminal  Company  was  legally 

empowered  to  incur.  The  capital  stock  of  the  com- 
9  pany  was  one  million  dollars.     We  take  it  that  it  is 

only  the  excess  over  two-thirds  of  this  sum  that  can 
be  questioned.  Section  1061,  Code  1873,  limits  the  amount 
of  indebtedness  of  corporations  fonned  for  pecuniary  profit 
to  two-thirds  of  the  capital  stock.  By  Twentieth  General 
Assembly,  chapter  22,  this  section  was  amended  by  adding 
the  following  proviso:  ''Provided,  that  the  provisions  of 
this  section  shall  not  apply  to  the  bonds  or  other  railway 
securities  to  be  hereafter  issued  or  guaranteed  bv  railwav 
companies  of  this  stat^,  in  aid  of  the  location,  construction 
and  equipment  of  railways,  to  the  amoimt  of  not  exceeding 
sixteen  thousand  dollars  per  mile  of  single  track,  narrow 
gauge,  lines  of  road  for  each  mile  of  railway  actually  con- 
structed and  equipped."  Twenty-first  General  Assembly, 
chapter  57,  added  another  proviso,  in  these  words :  ''Pro- 
vided, further,  that  the  provisions  of  this  section  shall  not 
apply  to  the  debentures  or  bonds  of  any  company,  duly  incor- 
porated under  the  provisions  of  this  chapter,  the  payment  of 
which  debentures  or  bonds  shall  be  secured  by  an  actual  trans- 
fer of  real  estate  securities  for  the  benefit  and  protection  of 
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purchasers  of  said  debentures  or  bonds,  such  securities  to  be 
at  least  equal  in  amount  to  the  par  value  of  such  bonds  or 
debentures,  and  to  be  first  liens  upon  unencumbered  real 
estate  worth  at  least  twice  the  amount  loaned  thereon."  The 
amount  of  indebtedness  here  is  largely  in  excess  of  two-thirds 
of  the  amount  of  the  capital  stock,  but  it  is  thought  by  counsel 
for  the  Trust  Company  that  the  transaction  falls  within  tlie 
terms  of  the  last  proviso  quoted,  and  that  the  indebtedness  is 
therefore  sanctioned  by  law.  This  was  the  holding  of  the 
federal  circuit  court  on  the  first  trial  of  the  foreclosure  pro- 
ceeding. First  Nat,  Bank  of  Montpelier  v,  Sioux  City  Ter- 
minal R.  &  TF.  Co.  69  Fed.  Eep.  441.  We  are  inclined  to 
think  the  property  mortgaged  was  at  the  time  the  indebted- 
ness was  incurred  and  tk*^  mortgage  executed,  worth  double 
the  amount  of  the  debt,  but  we  cannot  agree  that  a  mortgage 
given  by  a  debtor  corporation  on  its  own  property  was 
intended  to  be  covered  by  this  proviso.  It  is  a  matter  of 
public  knowledge  that  within  a  comparatively  late  period 
many  companies  engaged  in  the  business  of  making  loans  on 
real-estate  security  have  adopted  a  method  of  procuring  funds 
to  invest,  by  which  they  issue  their  own  bonds  or  debentures, 
which  are  placed  in  the  hands  of  a  trustee  for  sale,  and  which 
are  secured  by  real-estate  mortgages  taken  by  such  companies 
for  other  loans  which  they  have  made.  For  something  on 
this  subject,  see  2  Cook  Stock,  Stockh.  &  Corporation  Law, 
section  777.  At  about  the  time  of  the  enactment  of  this 
amendment,  companies  were  operating  extensively  in  Iowa 
on  this  system.  The  amount  of  indebtedness,  where  this 
manner  of  business  was  carefully  and  honestly  done,  could 
not,  under  ordinary  circumstances,  prejudice  any  person 
interested  in  the  corporation ;  and  we  can  see  good  reason  for 
taking  such  companies  out  from  under  the  restriction  of  the 
original  section.  We  think  this  proviso  applies  to  a  class, 
and  not  to  a  condition ;  that  it  singles  out  this  particular  kind 
of  corporation,  and  is  not  meant  to  point  out  a  state  of  affairs 
which  it  was  thought  might  exist  with  any  corporation. 
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VII.  The  indebtedness  for  which  this  mortgage  was 
given  being  in  excess  of  the  amount  fixed  by  law,  it  remains 
to  be  seen  whether  complainants  have  any  standing  to  attack 
the  validity  of  the  transaction.  The  rights  of  all 
10  these  cross  petitioners  accrued  subsequent  to  the  mak- 
ing and  recording  of  this  mortgage.  While  Wakefield's 
lien,  in  part,  is  given  priority  over  the  mortgage,  his  contract 
was  made  and  his  work  was  done  after  the  mortgage  was  made 
and  with  full  notice  of  it.  The  other  complainants  are  the 
holders  of  an  indebtedness  that  was  incurred  also  in  violation 
of  the  statute.  The  Terminal  Company,  which  joins  in  the 
attack,  has  received,^and  still  retains,  the  benefit  of  the  funds 
obtained  on  this  mortgage.  The  circuit  court  of  appeals,  on 
appeal  from  the  federal  circuit  court  of  the  ease  between 
these  parties,  and  which  may  be  found  in  82  Fed.  Rep.  .124, 
affirmed  the  lower  court,  but  rested  its  holding  upon  the 
ground  that  complainants  could  not  be  heard  to  assert  the 
invalidity  of  the  Trust  Company's  mortgage.  The  general 
rule,  as  stated  in  Twiss  v,  AssocicUion,  87  Iowa,  733,  737,  is 
that  "where  an  ultra  vires  contract  is  made,  and  performed 
on  one  side,  the  other  party  cannot  be  permitted  to  enjoy  the 
benefits  received,  but  will  be  required  in  a  proper  action  to 
account ;  in  other  words,  the  doctrine  of  a  want  of  power  to 
contract  cannot  be  invoked  to  aid  a  party  to  perpetrate  a 
wrong  and  injustice."  To  like  effect  are  the  cases  of  Garrett 
V,  Plow  Co.  70  Iowa,  697 ;  Warfield  v.  Canning  Co,  72,  Iowa, 
666 ;  Humphrey  v.  Association,  50  Iowa,  607.  In  Sedgwick 
on  Statutory  Construction,  73,  it  is  said:  "When  it  is  a 
simple  question  of  authority  to  contract,  arising  either  on  a 
question  of  irregularity  of  organization,  or  of  power  con- 
ferred by  its  charter,  a  party  who  has  had  the  benefit  of  the 
agreement  cannot  be  permitted,  in  an  action  founded  upon 
it,  to  question  its  validity.  It  would  be  in  the  highest  degree 
inequitable  and  unjust  to  permit  a  defendant  to  repudiate  a 
contract,  the  benefit  of  which  he  retains."  This  language  is 
quoted  with  approval  in  Pine  Grove  Tp,  v,  Talcott,  19  Wall. 
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6GG,  and  also  in  Bank  v.  Matthews,  98  U.  S.  621.  In  Poole 
v.  Association,  30  Fed.  Rep.  513,  the  same  doctrine  was 
applied  to  a  case  where  the  contract  made  was  in  excess  of 
an  express  statutory  grant  of  power.  So,  too,  in  Fritts  v. 
Palmer,  132  U.  S.  2S2  (10  Sup.  Ct.  Rep.  93);  Bank  r. 
Matthews,  supra;  and  Manchester  d'  L.  7?.  Co,  i\  Concord  It, 
Co,  66  N.  II.  100  (20  Atl.  Rep.  383).  In  this  last  case  the 
following  statement  of  the  law  by  a  learned  text  writer  is 
approved :  *'If  an  agreement  is  legally  void  and  unenforce- 
able by  reason  of  some  statutory  or  common-law  prohibition, 
either  party  to  the  agreement,  who  has  received  anything 
from  the  other  party,  and  has  failed  to  perform  the  agree- 
ment on  his  part^  must  account  to  the  latter  for  what  he  has 
received.  Under  these  circumstances  the  courts  will  grant 
relief  irrespective  of  the  invalid  agreement,  unless  it  involves 
some  positive  immorality,  or  there  are  other  reasons  of  pub- 
lic policy  why  the  courts  shoidd  refuse  to  grant  relief  in  the 
case."  See,  also,  on  this  subject.  Wood  v.  Waterworks  Co, 
41  Fed.  Rep.  146;  Central  Trust  Co,  v.  Ohio  Central  By, 
Co,  23  Fed.  Rep.  306 ;  Planters'  Bank  v.  Union  Bank,  16 
Wall.  483  ;  Gold-Mining  Co,  v,  Nwlwnal  Bank,  96  U.  S.  640; 
White  V,  Bank,  22  Pick.  181 ;  Whitney  v,  Peay,  24  Ark.  22; 
Whitney-Arms  Co,  v.  Barlow,  63  N.  Y.  62;  McCarthy  v. 
Lavasche,  89  111.  270 ;  Prairis  Lodge  v.  Smith,  58  Miss.  301 ; 
Oil  Creek  &  A,  R,  R,  Co,  v.  Pennsylvania  Tran^p,  Co,  83 
Pa.  St.  160;  Madison  Avenue  Baptist  Church  v.  Baptist 
Church  in  Oliver  Street,  73  N.  Y.  82;  Central  Trust  Co,  v, 
Ohio  Central  Ry,  Co,  23  Fed.  Rep.  306 ;  Campbell  v,  Aryenta 
Co,  51  Fed.  Rep.  1.  A  distinction  is  to  be  taken  between 
contracts  like  this  and  those  which,  independent  of  statute, 
are  in  violation  of  public  policy.  The  creation  of  this  indebt- 
edness involved  no  moral  turpituda  The  making  of  the 
mortgage  did  not  disable  the  cx>rporation  from  performing 
its  duties  to  the  public.  The  Terminal  Company  had  a  right 
to  incur  a  debt,  and  to  execute  a  mortgage  to  secure  it.  The 
only  ground  of  complaint  is  that  it  went  further  than  the 
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law  permitted.  Of  this  the  state  may  complain,  but  the 
Terminal  Company  cannot ;  nor  can  any  person  whose  rights 
are  derived  through  the  Terminal  Company,  and  who 
acquired  such  rights  with  knowledge  of  the  mortgage  lien. 
Oil  Creek  Co.  v.  Transportation  Co,,  supra;  Union  Water 
Co.  V.  Murphy's  Flat  Pluming  Co.  22  Cal.  620.  It  will  not 
do  to  say  that  the  lien  should  be  held  invalid,  but  that  the 
Trust  Company  may  have  an  action  for  its  debt,  as  for 
money  had  and  received.  Such  a  right  is  of  no  value  now. 
The  Terminal  Company  should  make  restitution  before  it 
has  standing  to  complain.  It  is  not  enough  for  it  to  say 
that  it  is  insolvent,  and  cannot  repay  what  it  has  received, 
but  that  it  will  submit  to  an  action  on  the  part  of  the  Trust 
Company.  We  are  aware  that  the  security  has  been  held 
invalid,  and  a  right  of  recovery  thereon  denied,  in  many 
cases  where  an  action  has  been  permitted  upon  the  common 
counts.  But  we  think  these  cases  will  be  found  to  involve 
contracts  which  were  absolutely  void,  and  not,  as  in  the  case 
at  bar,  voidable  only.  This  distinction  is  clearly  presented 
in  the  cases.  In  Garret  v.  Plow  Co.,  supra,  the  indebted- 
ness exceeded  the  charter  limit  of  the  corporation,  and  the 
creditors  had  notice  thereof  when  the  transaction  took  place ; 
and  yet  a  right  of  recovery  was  allowed,  and  the  lien  of  a 
mortgage  upheld.  See,  also,  Warfield  v.  Canning  Co.,  supra; 
Jones  Mortgages,  section  127;  Morawetz  Private  Corpora- 
tion, 714,  716;  Allis  v.  Jones,  45  Fed.  Rep.  148,  and  cases 
therein  cited.  A  sound  basis  appears  to  exist  for  this  hold- 
ing. It  is  the  debt  which  is  prohibited,  and  not  the  mort- 
gage. So  long  as  the  debt  in  any  fonn  can  be  enforced,  the 
mortgage  should  stand. 

VIII.  It  is  said  that  the  Terminal  Company,  being  a 
railroad  corporation,  was  quasi  public  in  character,  and  that 
the  rule  stated,  which  applies  to  private  corporations,  should 

not  obtain  as  against  it.    It  is  true  that  a  railroad  cor- 
11         poration  has  a  dual  character,  that  in  many  respects 

it  is  of  a  public  nature,  and  that  the  courts  will  not 
enforce  against  such  a  corporation  a  contract  which  will  dis- 
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able  it  from  performing  its  duties  to  the  goveniraent  or  the 
people.  Central  Transp.  Co,  v,  Pulbnans  Palace  Car  Co, 
139  U.  S.  24  (11  Sup.  Ct.  Rep.  478).  But  we  repeat  that  this 
mortgage  has  no  such  effect.  On  the  other  hand,  a  railroad 
company  is  in  many  respects  a  purely  private  corporation. 
It  is  organized  in  this  state  under  the  same  section  of  the 
Code  which  provides  for  the  incorporation  of  all  other  com- 
panies for  pecuniary  profit.  The  restriction  as  to  indebted- 
ness applies  to  all  corporations  organized  under  this  section. 
Under  ordinary  circumstances,  we  see  no  reason  for  distin- 
guishing between  them.  It  is  said  further  that  the  plea  of 
estoppel  can  be  urged  only  in  favor  of  the  innocent,  and  that 
the  bondholdoi's  here  are  not  of  that  class,  for  they  are  held 
to  notice  of  the  corporate  power  of  the  Terminal  Company. 
This  rule  has  been  applied  in  cases  where  the  act  done  was 
wholly  void  because  of  an  absolute  want  of  power  to  sustain 
it,  and  in  cases  where  considerations  of  public  policy  inter- 
vened. Here,  as  repeatedly  said,  the  act  is  voidable  only. 
The  statute  does  not  even  impose  a  penalty  therefor.  The 
purpose  of  the  law  is  to  protect  stockholders  against  the  acts 
of  re<}kless  or  dishonest  officials  of  the  corporation.  In  the 
present  instance  the  stockholders  of  the  Terminal  Company 
are  in  nowise  injured,  for,  so  far  as  the  record  discloses, 
they  had  the  benefit  of  all  the  money  raised  on  this  mort- 
gage. There  is  no  demand  of  public  policy  that  this  transac- 
tion be  held  invalid.  Manv  of  the  cases  cited  above,  in 
which  it  is  held  that  the  plea  of  estoppel  will  lie,  are  similar 
to  the  case  at  bar  in  this :  that  upon  its  face  the  act  done  was 
in  excess  of  the  charter  power.  See,  also,  on  this  point, 
Matt  V.  Society,  70  Iowa,  455 ;  Wright  t?.  Pipe-Line  Co.  101 
Pa.  St.  204;  Witter  v,  MUl  Co.  78  Wis.  543  (47  N.  W.  Rep. 
729)  ;  Carson  City  Savings  Bank  v.  Carson  City  Elevaior 
Co..  90  Mich.  350  (51  K  W.  Rep.  641)  ;  Deivey  v.  Raiiway 
Co.  91  Mich.  351  (51  2^.  W.  Rep.  1063),  and  cases  cited. 
In  this  last  case  the  rule  as  laid  down  by  Morawetz  in  his 
work  on  Corporations  (section  684)  is  stated  and  adopted. 
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That  rule  is  as  follows:  "It  does  not  follow,  because  the 
exercise  of  certain  corporate  powers  is  prohibited  by  the 
common  law,  any  corporate  act  performed  in  violation  of  this 
prohibition  will  not  be  recognized  by  the  law  as  a  corporate 
act  *  *  *  The  prohibition  of  the  common  law  against 
the  unauthorized  exercise  of  corporate  power  is  based  upon 
the  ground  of  public  policy  alone,  and  the  effect  of  this  pro- 
hibition should  be  determined  by  the  requirements  of  public 
policy ;  and,  after  a  contract  made  by  a  corporation  in  excess 
of  its  powers  is  wholly  performed  by  either  party,  *  *  * 
it  cannot  be  said  to  be  in  the  interest  of  public  policy  to  deny 
the  innocent  party  relief.  *  *  *  General  statutory  pro- 
hibitions against  any  corporate  act  not  included  in  the 
powers  conferred  by  the  charter  do  nothing  more  than  declare 
the  common  law  of  prohibition  against  any  exercise  of  cor- 
porate powers  which  has  not  been  authorized  by  the  legisla- 
ture, and  the  common-law  rule  would  prevail."  It  will  be 
observed  that  in  this  case  the  doctrine  stated  is  applied 
against  a  railway  company,  and  in  favor  of  a  creditor,  who, 
as  cross  petitioners  say,  was  charged  with  notice  of  its  charter 
power.  We  might  cite  many  other  cases  of  like  character, 
but  it  seems  needless.  The  conclusion  we  have  reached  on 
this  point,  after  an  examination  of  numerous  authorities,  is 
that  the  creditor  is  to  be  deemed  "innocent"  whenever  the 
transaction  involves  no  moral  wrong  on  his  part,  and  can  be 
carried  out  without  contravening  any  requirement  of  public 
policy.  The  circuit  court  of  appeals,  passing  upon  this  issue 
in  the  action  between  these  parties,  said :  "Nor  is  the  inno- 
cence or  ignorance  of  the  creditor  essential  to  the  mainten- 
ance of  his  suit  to  enforce  such  a  contract.  *  *  ♦ 
These  decisions  do  not  rest  upon  the  principle  of  estoppel, 
nor  depend  upon  the  creditor's  ignorance  of  the  excessive 
indebtedness.  They  stand  upon  the  rule  that  he  who  seeks 
equity  must  do  equity ;  and  upon  the  principle  that  he  may 
not  at  the  same  time  accept  the  benefits  and  repudiate  the 
burdens  of  his  contract."     We  take  this  rule  to  be  correct. 
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but  we  conceive  it  to  be  only  an  indirect  assertion  of  the  doc- 
trine of  estoppel.  All  parties  who  join  here  in  the  attack 
on  this  mortgage  have  been  benefited  by  the  transaction  for, 
as  we  have  said,  the  funds  secured  thereby  were  used  to 
improve  the  property  upon  which  they  have  their  liens,  or 
against  which  they  make  their  claims.  We  think  the  plea 
of  estoppel  is  good  against  the  Terminal  Company  and  those 
claiming  under  it ;  but  whether  we  rest  the  holding  in  terms 
upon  this  ground  or  upon  the  general  equitable  principle 
stated  by  the  federal  court,  the  result  is  the  same:  The 
cross  petitioners  have  no  standing  to  object  to  the  bonds  or 
mortgage  of  the  Trust  Company. 

IX.  Another  point  urged  against  the  mortgage  is  that 
the  instrument  as  executed  was  materially  different  from  the 
form  approved  by  the  board  of  directors  of  the  Terminal 

Company.  As  we  have  seen,  the  Terminal  Company 
12         negotiated  the  bonds  secured  by  this  mortgage,  and 

received  and  appropriated  the  funds  derived  from 
their  sale.  Under  these  circumstances,  it  is  in  no  situation 
now  to  complain  of  the  terms  and  conditions  of  the  mortgage. 
That  instrument,  if  not  originally  authorized,  has  been  rati- 
fied. Jones  Mortgages,  section  127;  Hotel  Co,  v.  Wade, 
97  U.  S.  13;  McCurdy's  Appeal,  65  Pa.  St.  290;  Aurora 
Agricultural  Society  v.  Horticultural  Society,  80  111.  263. 

X.  These  are  the  controlling  points  in  the  case.  Some 
other  questions  are  discussed  by  counsel,  but  we  do  not  deem 
it  necessary  that  they  be  specially  noticed. 

XI.  Our  conclusion  upon  the  whole  case  is  that  the 
Gillette-Herzog  Company  should  have  a  lien  as  allowed  by 
the  trial  courts  but  that  it  should  rank  eleventh  in  order  of 
priority  as  the  claims  are  numbered  in  the  decree,  and  it 
should  have  no  personal  judgment  against  Wakefield;  that 
Wakefield  is  entitled  to  a  judgment  and  lien,  as  against  the 
Terminal  Company,  for  the  sum  awarded  by  the  district 
court,  but  that  only  the  amount  of  seventeen  thousand  four 
hundred  and  seventy-five  dollars  and  eighty-seven  cents,  with 
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proportionate  interest,  should  be  established  as  superior  to 
the  mortgage  of  the  Trust  Company  of  North  America.  With 
these   modifications,    the    decree   of   the   district   court   is 

AFFIEMED. 

On  Reheaeing  Tuesday,  Febrtjary  7,  1899. — Modified, 

Waterman,  J. — A  vigorous  assault  was  made  upon  the 
foregoing  opinion,  in  an  application  for  a  rehearing,  by  most 
of  the  numerous  parties  interested.  While  we  do  not  think 
it  necessary  to  reopen  the  case,  we  have  concluded  to  make 
certain  modifications  in  the  holdings  first  announced.  In 
the  original  opinion,  the  Gillette-Herzog  Company  was 
advanced  from  the  thirteenth  to  the  eleventh  place  in  the  list 
of  mechanic's  lien  claimants  as  fixed  by  the  district  court. 
We  conclude,  upon  consideration,  that  the  change  was  not 
warranted.  The  lien  is,  therefore,  reinstated  in  the  place 
from  which  we  attempted  to  take  it. 

II.  Next,  as  to  the  amount  due  Wakefield,  which  was 
allowed  precedence  over  the  mortgage  of  the  Trust  Company 
of  North  America.  This  we  fixed  at  seventeen  thousand 
four  hundred  and  seventy-five  dollars  and  eighty-seven  cents. 
In  the  reply  of  the  trust  company  named  there  is  an  admis- 
sion of  nineteen  thousand  and  six  dollars  and  fifty-one  cents 
as  due  Wakefield  under  his  contract  and  for  extras.  It  is 
claimed  bv  the  trust  companv  that  this  amount  was  inadvert- 

ently  stated,  through  an  error  in  writing  the  figures. 
13         We    may    say    further,    as    to    this    matter,    that 

this  admission,  though  mentioned  in  the  statement 
of  the  case  by  the  opposing  parties,  was  not  insisted 
upon  in  argument.  Wakefield,  and  thofio  claiming  under 
him,  relied  wholly,  in  their  discussion  of  the  case,  upon 
the  settlement  with  Garretson,.  and  insisted  upon  their 
right  to  the  amount  therein  allowed.  But,  notwithstand- 
ing these  facts,  we  think  they  are  entitled  to  the  benefit  of 
the  admission.  This  amount,  added  to  the  one  thousand 
seven  hundred  dollar  item  spoken  of  in  the  former  opinion, 
would  make  the  sum  of  twenty  thousand  seven  hundred  and 
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six  dollars  and  fifty-one  cents  due  Wakefield  from  the  ter- 
minal company,  which  should  have  priority  over  the  mort- 
gage of  the  Trust  Company  of  North  America. 

III.  These  are  the  corrections  which  we  think  proper 
to  make.  There  is,  however,  another  matter  of  which  it  ia 
well  to  speak,  now  that  we  have  the  case  again  under  con- 
sideration. Under  Wakefield's  contract  the  terminal 
14  company  was  obliged  to  reserve  fifteen  per  cent,  of  the 
amount  due  him  until  the  completion  of  his  contract, 
and  it  is  strenuously  claimed  that  this  sum — about  fifteen 
thousand  eight  hundred  and  seventy-five  dollars  and  fifty- 
eight  cents — should  be  added  to  the  amount  we  have  foimd 
to  be  due  him.  In  making  this  claim  on  behalf  of  the 
mechanic's  lien  claimants,  another  clause  of  the  contract  is 
wholly  overlooked.  That  instrument  provided  that  if  Wake- 
field failed  to  complete  the  work,  the  terminal  company  might 
do  so  and  deduct  the  cost  thereof  from  the  amoimt  due  him. 
This  contingency  occurred.  Wakefield  failed  in  his  contracts 
The  terminal  company  assumed  the  work  and  completed  the 
building  at  a  cost  in  excess  of  the  fifteen  per  cent,  reeerva 
It  had  a  legal  right  to  draw  upon  the  reserve  for  this  pur- 
pose, and,  having  exhausted  it,  can  no  more  be  compelled  to 
account  for  it  to  Wakefield's  creditors  than  to  Wakefield  if 
he  were  seeking  a  recovery  on  the  contract.  The  terminal 
company  acted  strictly  according  to  its  contract,  and  this  it 
had  a  right  to  do.  Epeneter  v.  Montgomery  Co,  98  Iowa, 
169,  and  cases  cited. 

Some  other  matters  were  pressed  by  counsel  on  the  appli- 
cation  for  rehearing,  but,  as  they  were  urged  then  for  the 
first  time,  not  having  been  noticed  on  the  original  submis* 
sion,  we  can  give  them  no  consideration.  With  the  modifica- 
tions stated,  the  original  opinion  will  stand. 
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LucAs  County,  Appellant,  v.  John  Leonard. 

Mulct  Law:  tax.  Laws  Twenty-tifth  General  Assembly,  chapter 
6?,  section  1,  provides  for  a  '^Mulct  Tax"  against  sellers  of  in- 
toxicating liquors,  which  tax  shall  be  a  lien  on  all  property,  per- 
sonal or  real,  used  in  or  connected  with  the  business.  Section  2 
requires  the  assessor  to  return  a  description  of  the  real  property 

1  wherein  or  whereon  such  traffic  is  conducted.  Held,  that  when 
an  owner  of  a  lot  occupies  a  house  on  one  end  thereof,  in  which 
he  sells  liquors,  and  rents  a  house  on  the  other  end,  the  tax  is 
chargeable  only  on  the  former  part,  though  the  whole  lot  is 
assessed  for  general  taxation  and  though  the  owner  uses  the  rents 
in  his  liquor  business. 

Samb.  The  tax  is  assessable  not  only  on  the  building  and  the  ground 
on  which  it  stands,  but  also  on  all  land  appurtenant  to  and  used 

2  in  connection  therewith. 

Appeal  from  Lucas  District  Court, — Hon.  Robert  Sloan, 

Judge. 

Wednesday,  February  8,  1899. 

Defendant  owns  lot  3  in  block  34,  Coolbaugh  & 
Brooks'  addition  to  the  city  of  Chariton.  The  lot  is  fifty 
feet  by  one  hundred  and  seventy-four  and  three-tenths  feet. 
The  north  end  abuts  on  Commercial  street,  and  the  south  end 
on  Osceola  avenua  On  the  north  end  of  the  lot  is  a  house 
which  defendant  occupies,  and  in  which  he  sold  intoxicating 
liquor  during  the  year  1897.  There  is  also  a  dwelling  house 
on  the  south  end,  which  defendant  lets  to  tenants  in  connec- 
tion with  the  south  h&lf  of  the  lot.  It  is  not  claimed  that 
any  intoxicating  liquors  have  been  sold  or  kept  for  sale  at  any 

other  place  on  the  property  than  in  the  house  occupied  by 

• 

Leonard.  In  September,  1897,  the  board  of  supervisors  of 
Lucas  county  levied  a  "mulct  tax"  of  six  hundred  dollars  on 
the  whole  of  said  lot.  Leonard's  application  to  have  the  tax 
remitted  as  to  the  south  half  of  the  lot  was  denied,  and  he 
appealed  to  the  district  court.  Upon  a  hearing  in  that 
Vol.  107  la— 38 
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tribunal,  Lis  application  was  granted.     From  this  action  of 
the  court,  the  county  appeals. — Affirmed. 

Warren  S.  Dungan  for  appellant 

T,  M.  Stuart  and  Will  B,  Barge r  for  appellee. 

Waterman,  J. — The  facts,  as  we  have  stated  them,  are 
stipulated  by  the  parties.  Tha  question  presented  is  as  to 
the  extent  of  the  property  upon  which  the  so-called  "mulct 
tax"  may  be  made  a  lien.  If  the  property  of  defendant  had 
consisted  of  two  lots,  we  take  it  that  no  one  would  contend 
that  more  than  the  lot  upon  which  the  liquors  were  kept  and 
sold  could  be  made  liable,  although  both  lots  may  have  been 
inclosed  together.  We  will  suggest  another  case:  Suppose 
defendant  had  erected  on  his  lot  a  block  of  three  stores,  two 
of  which  he  rented.  If  he  sold  intoxicating  liquor  in  the 
third  room,  could  the  tax  be  levied  against  the  whole  block  i 

As  we  construe  the  statute,  it  makes  the  property  used 
in  connection  with  the  business,  and  this  alone,  liable  for  the 
tax.  If  a  man  has  divided  his  property  in  good  faith,  so 
that  a  part  is  not  used  in  connection  with  the  business,  then 
it  is  not  liable  to  the  tax,  whether  it  be  a  part  of  the  same 
platted  lot,  or  a  distinct  and  separate  portion  of  the  same 
block  of  buildings.  Section  1,  chapter  62,  Laws  Twenty- 
fifth  General  Assembly,  provides,  in  substance,  that  a  tax 
of  six  hundred  dollars  shall  be  assessed  against  every  person 
engaged  in  selling,  or  keeping  with  intent  to  sell,  any  intoxi- 
cating liquors,  and  upon  any  real  property  "within  or 
whereon'^  such  liquors  are  sold ;  that'  such  taxes  shall  be  a 
lien  upon  all  property,  personal  or  real,  "used  in  or  connected 
with  the  business."  Section  2  of  such  act  makes  it  the  duty 
of  the  assessor  to  return  a  description  of  the  "real  property 
wherein  or  whereon  such  traflBc  is  conducted."  In  section 
14  it  is  provided  that  the  tax  "for  each  place  where  intoxicat- 
ing liquors  are  sold"  shall  be  paid  into  the  county  treasury, 
etc.     Section  17  provides  for  the  written  consent  of  resident 
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freeholders  owning  property  within  fifty  feet  "of  the 
premises  where  said  business  is  carried  on,'^  and  that  the 
business  shall  not  be  conducted  within  three  hundred  feet  of 
any  church  or  school  house.  We  have  set  out  enough  to  show 
that  the  purpose  of  the  law  was  to  single  out  the  particular 
premises  used  for  the  traffic  in  intoxicating  liquors,  and  not 
a  subdivision  of  a  plat  It  does  not  follow,  as  appellant 
seems  to  think,  that  the  real  estate  assessed  to  Leonard  for 
general  taxation  should,  as  a  matter  of  course,  be  made  liable 
to  the  mulct  tax.  In  making  the  assessment  for  general 
taxation,  the  assessor  has  to  inquire  only  as  to  ownership  of 
the  property ;  for  the  mulct  tax,  he  is  obliged  to  ascertain  its 
use. 

But  appellant  says  that  the  defendant  uses  the  whole  of 
this  lot  for  his  business,  in  that  the  rents  he  collects  from 
the  south  half  are  expended  in  the  purchase  of  liquors.  This 
does  not  appear  in  the  record ;  but,  if  it  were  true,  it  would 
hardly  support  appellant's  claim.  The  law  does  not  contem- 
plate any  such  indirect  use.  If  it  did,  a  farm  owned  by 
defendant,  and  cultivated  by  a  tenant,  might  also  be  taxed. 
Indeed,  such  a  construction  would  make  all  of  a  liquor 
dealer's  real  estate  from  which  he  derived  an  income, 
wherever  situated  in  the  county,  liable. 

It  is  thought  by  counsel  for  appellant  that,  if  the  whole 
lot  is  not  assessable  in  this  case,  then,  perhaps,  nothing  but 
the  ground  upon  which  the  building  stands  can  be  held.  We 
cannot  assent  to  this.  We  think  the  law  intends  to  subject  to 
the  tax,  not  only  the  building  and  the  ground  upon  which  it 
stands,  but  also  all  land  appurtenant  and  used  in  connection 
therewith.  The  holding  of  the  district  court  in  remitting 
the  tax  as  to  the  south  half  of  the  lot  was  proper,  and  it  is 

AFFIRMED. 
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Viola  Gibson,  Administratrix,  Appellant,  v.  Burlington, 
Cedar  Rapids  &  Northern  Railway  Company. 

Negligenee:  jurt  question:  Master  and  servant.  A  serrant  is  not 
necessarily  negligent  in  adopting  a  dangerous  way  of  accomplish- 
ing a  task  when  a  safe  way  is  open  to  him,  but  the  question  is 
9  one  of  fact  to  be  determined  according  to  the  circumstances  of 
the  case,  the  reasons  for  doing  what  was  done,  and  the  care  used 

10    to  avoid  danger. 

Same.    Whether  an  employe  in  making  choice  of  methods  for  per- 
forming his  work  used  ordinary  care  and  prudence  to  protect 
9    himself  from  injury  was  a  question  of  fact  for  the  jury  and  not  a 
matter  of  law  for  the  court. 

Instructions.  In  an  action  for  injuries  received  by  a  fireman  in 
inspecting  an  engine,  where  there  was  evidence  to  show  that  it 
8  was  his  custom  to  notify  other  employes  that  he  was  about  to 
inspect  the  engine  and  that  he  failed  to  do  so  at  the  time  of  the 
accident,  a  charge  that  such  failure  was  contributory  negligence 
was  properly  given. 

InBtmctions:  harmless  error.  Though  the  question  whether  it 
was  the  duty  of  an  employe  to  use  reasonable  precautions  to  do 
his  work  carefully  for  his  own  safety  was  one  of  law  for  the 
court  the  employe  was  not  injured  by  a  charge  submitting  that 
question  to  the  jury,  where  it  authorized  the  jury  to  find  that  it 
was  not  his  duty  to  use  such  stated  care. 

Evidence:  irrelevancy.    A  question  the  relevancy  of  which  is  not 
apparent  from  the  evidence  already  given  is  properly  excluded 
1    in  the  absence  of  an  offer  showing  its  relevancy. 

Bulb  applied.  Where  in  an  action  for  personal  injuries  a  witness 
testified  that  he  saw  the  accident,  and  at  request  of  one  of 
1  defendant's  officials,  went  with  him  to  defendant's  office,  exclusion 
of  evidence  as  to  why  he  went,  and  as  to  any  conversation  he  had 
with  such  official,  was  proper,  there  being  nothing  to  show  that 
the  evidence  was  either  relevant  or  competent. 

Same.  In  an  action  for  the  death  of  a  locomotive  engineer  killed  by 
running  of  the  engine  while  he  was  inspecting  it  by  cars  coming 
in  contact  with  it,  a  witness  who  has  testified  that  he  had  made 
5  one  run  on  deceased's  train  before  his  death,  may  testify  that  on 
that  occasion  the  deceased  took  the  engine  away  from  the  train 
before  inspecting  it,  where  the  deceased's  failure  to  move  the 
engine  away  before  inspecting  it  is  claimed  to  constitute  con- 
tributory negligence. 
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Competbnct:  Cross-examination,  A  witness  who  has  testified  that 
he  acted  as  flreman  for  the  deceased  from  June  to  September 
preceeding  the  accident,  which  occurred  in  January,  may  be  asked 
4  whether  or  not  it  was  customary  before  inspecting  the  engine  to 
move  it  away  from  the  train,  and  if  his  answer  can  be  construed 
to  apply  to  time  of  which  he  has  no  knowledge,  the  fact  in  that 
respect  may  be  brought  out  by  cross-examination. 

Explanatory — dffinitenkss.  A  question  as  to  whether  a  witness  who 
has  previously  testified  on  the  trial  wishes  to  make  any  explanation 
2    about  a  question  that  has  been  asked  him,  is  properly  excluded 
where  the  question  referred  to  is  not  identified  in  any  way. 

Harmless  error.    The  use  of  a  map  in  an  action  for  personal 
8    Injuries,  even  if  improper,  is  not  prejudicial  where  there  was  no 
controversy  in  regard  to  any  fact  which  the  map  would  have 
shown. 

Same.  Where  the  evidence  showed  that  inspection  of  an  engine  in 
the  manner  made  by  an  employe  was  dangerous,  admission  of 

6  expert  evidence  that  it  was  dangerous  was  not  prejudicial,  though 
it  was  not  shown  that  the  experts  were  competent. 

Proof:  contributory  neolioencb.  A  railroad  company  mav  in  sup- 
port of  its  plea  of  contributory  negligence  in  an  action  for  the 
death  of  an  engineer  caused  by  cars  coming  in  contact  with  his 

7  engine  while  he  was  inspecting  it,  prove  that  there  is  a  rule  that 
if  an  engineer  goes  into  a  dangerous  place  about  his  engine  he  is 
to  notify  all  persons  working  about  the  train,  although  such  rule 
has  not  been  pleaded  and  though  the  rule  was  not  a  formal  or 
printed  one. 

Appeal  from  Cedar  Rapids  Superior  Court, — Hon.  T.  ^\. 

GiBERSON,  Judge. 

Wednesday,  February  8,  1899. 

Action  at  law  to  recover  damages  alleged  to  have  been 
caused  by  negligence  on  the  part  of  the  defendant,  which 
resulted  in  the  death  of  the  plaintiff's  intestate.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  for  the  defend- 
ant    The  plaintiff  appeals. — Reversed. 

■   i 

Clemens  &  Steel  and  Preston,  \Yheeler  £  Moffit  for 
appellant. 

J.  C.  Leonard  and  S.  K.  Tracy  for  appellee. 
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EoBiNSON,  C.  J. — On  the  fifth  day  of  January,  1896, 
and  for  years  before  that  time,  the  plaintiff's  intestate, 
William  H.  Gibson,  was  in  the  service  of  the  defendant,  as 
locomotive  engineer.  Before  1  o'clock  in  the  morning  of  the 
day  specified,  he  arrived  at  Cedar  Kapids,  in  charge  of  his 
engine,  No.  69,  on  his  run  from  the  south,  and  commenced  to 
inspect  the  engine,  preparatory  to  giving  it  into  the  care  of 
an  hostler,  who  was  to  take  it  to  the  round-house.  It  was  a 
part  of  the  duty  of  the  decedent  to  make  the  inspection,  and, 
until  it  was  completed,  the  engine  remained  in  his  care  and 
subject  to  his  control.  A  part  of  the  inspection  consisted  in 
examining  certain  eccentrics,  and,  to  do  so,  he  was  obliged  to 
touch  them.  To  accomplish  that,  he  passed  an  arm  between 
spokes  of  a  drive  wheel  of  the  engine;  and  while  in  that 
position,  endeavoring  to  touch  an  eccentric,  the  locomotive 
was  suddenly  moved  forward,  and  he  was  caught  between  a 
spoke  and  a  driving  rod,  and  instantly  killed.  The  move- 
ment of  the  engine  was  caused  by  coupling  cars  to  the  rear 
end  of  the  train.  The  defendant  is  alleged  to  have  been 
negligent  as  follows:  "(1)  In  causing  engine  No.  69  to 
start  forward  while  plaintiff's  intestate  was  in  such  exposed 
position,  without  first  giving  him  notice;  (2)  in  causing 
engine  No.  69  to  start  forward  at  the  time  and  in  the  manner 
that  it  did;  (3)  in  running  a  switch  engine  against  the  cars 
next  behind  said  engine  No.  69,  and  thereby  moving  said 
engine  and  tender  forward;  (4)  in  running  said  switch 
engine  with  great  and  unnecessary  violence  against  the  cars 
intervening  between  it  and  engine  No.  69,  thereby  causing 
engine  No.  69  to  start  forward,  and  catch  and  kill  said  intes- 
tate; (5)  in  not  having  said  switch  engine  in  proper  repair 
and  properly  equipped,  and  under  control  and  running  at 
the  proper  rate  of  speed  at  the  time  it  struck  and  pushed  the 
cars  between  it  and  engine  No.  69  against  the  tender  of 
engine  No.  69,  thereby  forcing  said  tender  and  engine  for- 
ward; (6)  in  requiring  plaintiff's  intestate  to  inspect  his 
engine  at  the  time,  in  the  manner,  at  the  place,  and  under  the 
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circumstances  hereinbefore  detailed.'^  The  defendant  denies 
all  negligence  on  its  part,  and  avers  contributory  negligence 
on  the  part  of  the  decedent. 

I.  A  witness  named  Angle  testified  that  he  saw  the 
accident,  and  went  to  the  decedent  as  soon  as  possible,  and 
found  him  dead,  but  that  he  did  not  remain  to  sec  the  body 
released,  for  the  reason  that  he  was  taken  bv  a  train  dis- 

patcher  or  railroad  officer  to  the  ticket  office.  lie  was 
1  then  asked  why  he  went  with  the  official,  if  he  knew 

the  official,  whether  he  had  any  conversation  with 
him,  how  much  time  elapsed  after  he  saw  the  decedent  fast 
in  the  engine  before  he  arrived  at  the  ticket  office,  and 
whether  anything  was  said  to  him  by  the  railroad  employes 
then  in  charge  before  he  went  to  the  office,  and  while  Gibson 
was  being  taken  out;  but  objections  to  the  questions  were 
sustained,  and  of  those  rulings  the  plaintiff  complains.  The 
witness  had  said  that  the  man  who  took  him  into  the  office 
asked  him  if  he  saw  the  accident,  and,  upon  receiving  an 
affirmative  answer,  said :  "We  want  you  back  here."  There 
was  nothing  in  the  answer  given  nor  in  the  questions  to  which 
objections  were  sustained  which  indicated  that  if  anything 
was  said  to  the  witness  while  the  body  of  Gibson  was  being 
removed  from  the  engine,  which  was  not  shoAvn,  it  was  said 
by  any  one  who  knew  how  the  accident  occurred,  or  who  was 
in  any  hianner  responsible  for  it,  nor  that  what  was  said 
tended  in  any  manner  to  explain  the  accident.  The  record 
fails  to  show  anything  from  which  it  might  be  inferred  that 
the  testimony  rejected  was  either  relevant  or  competent,  and 
it  follows  that  the  rulings  of  the  court  which  rejected  it  were 
correct. 

II.  A  witness  named  Swem  was  called  by  the  plain- 
tiff, and  testified  at  some  length.  At  a  later  day  of  the  trial, 
he  was  recalled  by  the  plaintiff,  and  a  statement  was  made 
to  him,  as  follows:  "I  asked  you  a  question  the  other  day, 
and  it  appears  there  is  some  misunderstanding  about  it.     Do 


600  Gibson  v.  BoRLiKaxoN,  C.  R.  &  N.  Ry.  Co.  f  107  Iowa 


you  wish  to  make  any  explanation  about  that  ?"    This 

2  was  objected  to  "as  indefinite" ;  the  objection  was  sus- 
tained and  of  that  ruling  the  plaintiff  complains. 

We  think  it  was  correct  If  the  proposed  explanation  was 
material  or  relevant,  the  fact  should  have  been  indicated,  at 
least  by  pointing  out  the  testimony  to  which  the  question 
referred. 

III.  A  map  made  by  the  city  engineer  November, 
1895,  was  received  in  evidence,  notwithstanding  tlie  objec- 
tion of  the  plaintiff  that  it  was  incompetent  and  immaterial. 
It  is  said  in  argument  that  it  was  not  shown  to  be  correct, 

nor  to  represent  the  railway  tracks  as  they  were  at 

3  the  time  of  the  accident.     The  map  is  not  set  out,  and 
its  contents  can  only  be  inferred  from  the  statements 

of  the  counsel.  There  was  no  controversy,  however,  in 
regard  to  any  fact  which  the  map  could  have  shown  and  its 
use  in  evidence,  even  if  immaterial,  could  not  have  been 
prejudicial.  Certainly,  we  cannot  presume  that  it  was,  since 
it  is  not  set  out  in  the  record. 

IV.  There  was  a  dispute  respecting  the  precaution 
which  should  have  been  taken  to  avoid  the  accident,  the 
defendant  contending  that  the  engine  should  have  been 
imcoupled  and  separated  from  the  train  while  the  inspection 
was  being  made.  A  witness  nanfied  Bull  testified  for  the 
defendant  that  he  worked  as  fireman  with  the  deced^t  from 
June  to  September,  1895;  that  it  was  customary  for  the 
hostler  to  go  onto  the  engine  at  the  depot,  where  the  engine 

would  be  uncoupled;   and   that  the  decedent  then 

4  ran  the  engine  for  inspection  to  C   avenue.     The 
witness  was  then   asked   this  question:     ^*Tell  the 

jury  whether  or  not  it  was  customary  on  that  train  to 
move  the  engine  forward  after  it  got  in,  to  look  her 
over,  prior  to  the  accident  V^  An  objection  by  the  plaintiff 
was  overruled,  and  the  witness  answered,  "Yes,  sir ;  it  was." 
The  plaintiff  complains  of  that  ruling,  but  we  think  it  was 
correct.     The  testimony  of  the  witness  had  shown  during 
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what  time  he  had  personal  knowledge  of  the  custom  of  Gib- 
son, in  regard  to  the  inspection,  and,  if  the  answer  could 
have  been  construed  to  apply  to  a  time  of  which  the  witness 
did  not  have  knowledge,  the  fact  could  have  been  shown  by 
cross-examination. 

V.  A  witness  named  Cameron  testified  that  he  was  an 
engineer,  and  made  one  run  on  Gibson's  train  before  his 
death,  and  was  permitted  to  testify,  over  the  objection  of  the 

plaintiff,  that  on  that  occasion  he  took  the  engine 

5  "down  beween  A  and  B  avenues,''  to  look  it  over.     We 
are  of  the  opinion  that  the  testimony  was  proper  as 

tending  to  show,  with  other  evidence,  where  the  engine  of 
the  decedent  was  ordinarily  inspected.  Cameron  and 
another  engineer  testified  that  it  was  dangerous  for  a  person 
to  thrust  an  arm  between  the  spokes  of  a  locomotive  wheel 
when  it  was  at  rest,  because  of  the  switching  which  was  done 
when  Gibson's  train  came  in.  It  is  objected  that  the  facts 
to  which  the  witness  testified  were  not  the  subject  of  expert 
testimony;  that  it  was  sufficient  to  show  the  facts  and  the 
manner  of  doing  the  work ;  and  that  it  was  the  province  of 
the  jury  to  determine  whether  the  act  was  dangerous. 

6  The  facts  shown  by  the  testimony  make  it  clear 
beyond    question    that   it   was    dangerous    for    the 

decedent  to  thrust  his  arm  between  spokes  of  the  drive  wheel, 
as  he  did,  and  the  jury  could  not  have  reached  any  other 
conclusion  had  the  opinions  of  the  witnesses  not  been  given. 
Therefore  the  opinions  of  the  witnesses  could  not  have  been 
prejudicial,  although  we  are  of  the  opinion  that  the  record 
does  not  show  that  they  were  competent. 

VI.  Several  witnesses  were  permitted  to  testify,  in 
substance,  that  it  was  the  rule,  if  an  engineer  went  into  a 
dangerous  place  about  his  engine,  for  him  to  first  notify  the 
train  crew  or  switching  crew  or  all  persons  working  about  the 

train.     The  plaintiff  contends  that  the  testimony  to 

7  that  effect  was  erroneously  admitted,  because  a  rule  of 
the  defendant  was  not  pleaded,  citing  Mayes  v.  Rail- 
way Co.  63  Iowa,  562 ;  Independent  Dist.  of  Burlington  v. 
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Merchants'  Nat.  Bank,  68  Iowa,  343 ;  Nicholaus  v.  Railway 
Co.  90  Iowa,  85 ;  and  Strong  v.  Railway  Co.  94  Iowa,  380» 
We  do  not  think  those  cases  are  applicable  to  this  case.  They 
refer  to  the  necessity  of  pleading  affirmative  defenses.  The 
rule  referred  to  by  witnesses  in  this  case  does  not  appear  to 
have  been  a  formal  or  printed  rule  of  the  defendant,  but  a 
custom  of  employes,  and  the  testimony  in  regard  to  it  was 
competent  and  material,  as  tending  to  show  the  negligence  on 
the  part  of  the  decedent  which  the  defendant  pleaded. 

VII.  The  appellant  complains  of  a  paragraph  of  the 
charge  to  the  jury  which  was  to  the  effect  that  if  it  was  the 
duty  of  the  decedent  to  inspect  his  engine  upon  his  arrival  in 

Cedar  Rapids,  at  the  time  of  the  accident,  and  it  was 
8  the  usual  custom,  before  entering  upon  his  duties,  to 

notify  the  parties  in  charge  of  the  switch  engine  that 
he  was  about  to  inspect  his  engine,  and  if  he  failed  to  do  so,  he 
was  guilty  of  contributory  negligence,  and  the  plaintiff  could 
not  recover.  The  ground  of  the  complaint  is  that  there  was 
no  evidence  on  which  to  base  that  instruction,  but  the  com- 
plaint is  based  upon  a  misapprehension  of  the  record.  That 
shows  that  there  was  evidence  which  tended  to  show  that  it 
was  the  custom  of  the  decedent  to  notify  other  employes  of 
the  defendant  when  he  was  about  to  inspect  his  engine,  and 
that  he  failed  to  do  so  the  night  of  the  accident. 

VIII.  The  ninth  paragraph  of  the  charge  was  as  fol- 
lows: "If  you  find  from  the  evidence  that  inspecting  the 
engine  was  one  of  the  duties  of  the  decedent  that  night  on 
his  arrival  at  Cedar  Rapids,  and  it  was  also  his  duty,  in  doing 
so  to  do  it  carefully,  for  his  own  safety,  and  to  take  reason- 
able precaution  to  avoid  accident  to  himself  in  doing  the 
work,  and  if,  in  inspecting  the  locomotive,  one  of  the  ways 
of  doing  it  was  safe,  and  the  other  way  was  dangerous,  then 
the  deceased  should  have  adopted  the  less  dangerous  course 
in  doing  the  work ;  and  if  he  did  not  do  so,  but  adopted  the 
more  dangerous  way,  and  thereby  contributed  to  the  accident. 
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then  your  verdict  should  be  for  the  defendant."  The 
9  evidence  shows  that  the  eccentrics  might  have  been 

inspected  by  passing  an  arm  between  the  spokes  of 
the  drive  wheels,  as  was  done  by  the  decedent,  or  by  crawling 
under  the  engine,  but  that  the  latter  plan  was  not  practiced. 
It  was  also  shown  that  the  engine  might  have  been  inspected 
when  it  rested  against  the  train  at  the  depot,  or  that  it  might 
have  been  run  to  a  point  some  distance  from  the  train,  and 
have  been  there  inspected;  and  the  evidence  tends  to  sho>y 
that  on  the  night  of  the  accident  the  inspection  was  attempted 
after  the  engine  was  uncoupled,  but  before  it  was  moved  from 
the  train.  The  decedent's  run  ended  at  Cedar  Rapids,  and 
his  duties  for  the  night  would  have  been  ended  with  the 
inspection  and  delivery  of  the  engine  to  the  hostler,  to  be 
placed  in  the  roundhouse.  It  was  the  custom  to  attach  to  his 
train,  as  soon  as  it  reached  Cedar  Rapids,  several  cars ;  and 
the  men  in  charge  of  the  switching  waited  on  a  side  track 
with  the  switch  engine,  and,  when  the  train  stopped,  pro^ 
ceeded  to  cut  from  the  train  cars  to  be  left,  if  any,  and  to 
attach  to  it  other  cars  to  be  taken  out  That  was  done  while 
the  engine  of  the  train  was  being  inspected,  and  the  decedent 
must  have  been  fully  aware  of  the  fact.  One  of  the  com- 
plaints made  of  the  ninth  paragraph  of  the  charge  is  that  it 
required  the  jury  to  find  whether  it  was  the  duty  of  thQ 
decedent  to  use  reasonable  precaution  to  do  his  work  carefullj 
for  his  own  safety.  It  is  insisted  that  the  question  thus  sub- 
mitted was  of  law,  which  should  have  been  decided*  by  the 
court.  That  is  true,  but  it  is  clear  that  the  plaintiff  could  not 
have  been  prejudiced  by  that  part  of  the  charge,  since  it 
seemed  to  authorize  the  jury  to  find  that  it  was  not  the  duty 
of  the  decedent  to  use  the  care  stated. 

It  is  also  objected  that  the  paragraph  quoted  required 
the  jury  to  determine  whether  one  of  the  ways  of  inspecting 
the  engine  was  safe  and  the  other  dangerous,  without  any  evi- 
dence upon  which  to  base  such  a  finding.  We  think  that 
objection  is  without  subtantial  merit.    The  danger  of  which 
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the  charge  treated  was  not  that  to  be  apprehended  from  the 
moving  of  the  engine  when  detached,  but  to  its  movements 
when  caused  by  the  switching.  That  there  were  two  practical 
ways  of  making  the  inspection,  one  of  which  was  safe  from 
the  danger  referred  to,  and  the  other  not^  is  apparent  from  the 
evidence. 

It  is  further  insisted  that  the  paragraph  was  erroneous, 
in  stating  in  effect,  that  the  decedent  was  required  to  choose 
the  manner  of  inspection,  which  was  less  dangerous  than  the 
other,  without  regard  to  his  care  or  negligence.    It  is  claimed 
that  whether  the  decedent,  in  making  choice  of  methods,  used 
ordinary  care  and  prudence  to  protect  himself  from  injury, 
was  a  question  of  fact  for  the  jury  to  determine,  and  that  the 
court  erroneously  treated  it  as  a  matter  of  law.    We 
10         think  that  objection  is  well  founded.     It  has  been 
frequently  held  by  this  court  that  a  person  is  not  neces- 
sarily negligent  in  adopting  a  dangerous  way  of  accomplish- 
ing an  object,  when  a  safe  way  is  open  to  him ;  that  whether 
he  is  negligent  is  not  ordinarily  a  question  of  law,  but  of  fact, 
to  be  determined  according  to  the  circumstances  of  the  case, 
the  reasons  for  doing  what  was  done,  and  the  care  used  to 
avoid  danger.     Nichols  v.  Town  of  Laurens,  96  Iowa,  388 ; 
Graham  v.  Town  of  Oxford,  105  Iowa,  705 ;  Mathews  v.  City 
of  Cedar  Rapids,  80  Iowa,  460 ;  Kendall  v.  City  of  Albia,  73 
Iowa,  241 ;  Walker  v,  Decatur  County,  67  Iowa,  307;  Belair 
V,  Railroad  Co,,  43  Iowa,  662.     The  paragraph  under  con- 
sideration did  not  permit  the  jury  to  consider  the  facts,  if 
any,  which  tended  to  justify  the  decedent  in  making  the 
inspection  with  his  engine  against  the  train,  but  required  a 
verdict  for  the  defendant  if  the  way  adopted  was  dangerous. 
It  was  therefore  erroneous. 

IX.  In  the  tenth  paragraph  of  the  charge  the  court 
instructed  the  jury  that,  if  the  decedent  exercised  ordinary 
and  reasonable  care  in  making  the  selection  of  the  manner  in 
which  he  should  discharge  the  duties  of  inspecting  his  engine. 
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he  was  not  guilty  of  negligence  in  choosing  the  mode 
11         of  making  the  inspection.     In  the  thirteenth  para- 
graph the  jury  was  told  that  if  the  decedent  could  have 
moved  his  engine  from  the  train  to  make  the  inspection,  and 
it  would  have  been  safer  to  do  so,  yet  that  fact  alone  would  not 
conclusively  show  negligence,  if  he  inspected  the  engine  in  the 
usual  place  and  manner,  and,  in  doing  so,  used  ordinary  and 
reasonable  care.    In  the  fourteenth  paragraph  the  jury  was 
told  that,  if  the  decedent  used  ordinary  and  reasonable  care 
in  inspecting  the  engine  at  the  place  where  he  did  inspect  it, 
the  fact  that  it  would  have  been  safer  for  him  to  have  moved 
the  engine  from  the  train  to  inspect  it  would  not  of  itself 
constitute  such  contributory  negligence  as  to  defeat  recovery. 
It  is  claimed  that  these  paragraphs  are  in  conflict  with  the 
ninth  paragraph  of  the  charge,  and  no  argument  is  required  to 
show  that  the  claim  is  well  founded.    A  mere  reading  of  the 
paragraph  shows  the  conflict,  and  they  cannot,  on  any  reason- 
able theory,  be  construed  to  be  in  harmony.     It  is  said  that 
they  were  much  more  favorable  to  the  plaintiff  than  they 
should  have  been ;  and  that  may  be  true,  but  there  was  no 
attempt  made  to  take  the  case  from  the  jury.     It  was  sub- 
mitted on  the  theory  that  the  evidence  would  have  sustained  a 
verdict  for  the  plaintiff.     Since  that  was  done,  the  jury 
should  have  been  properly  instructed.     Hoben  v.  Railroad 
Co,,  20  Iowa,  562 ;  Conway  v.  Railroad  Co.,  50  Iowa,  465. 
See  State  v,  Ilartzell,  58  Iowa,  520;  Hawes  v.  Railway  Co., 
64  Iowa,  315;  State  v.  Keasling,  74  Iowa,  528;  Pumphrey 
V.  Walker,  75  Iowa,  408;  Neville  v.  Railway  Co.,  79  Iowa, 
232.    For  the  errors  pointed  out,  the  judgment  of  the  super- 
ior court  is  REVERSED. 
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W.  J.  Law  v.  Eobeet  Douglass  and  Feed  Hesse,  Admix- 
isTRATOE^  Appellees,  Jennie  L.  Beewstee, 

Appellant 

Willii:  EKPUGNANT  DBVisEs:  Prtcotory  language..  Under  a  will 
directing  that  all  the  residue  of  an  estate  shall  go  to  the  testator's 
wife  and  that  his  daughter  shall  be  sole  heir  to  the  estate  if  she 

1  survives  the  wife,  but  that  nothing  in  the  will  is  to  be 
construed  as  preventing  the  wife  from  selling  any  real  estate 
while  she  may  live,  and  that  if  the  daughter  dies  without  issue 
before  the  wife  the  latter  shall  inherit  the  land,  the  wife  takes 
an  absolute  estate  in  fee  simple  in  the  land  and  the  daughter  has 
no  remainder  interest,  since  the  attempted  limitation  is  repugnant 
to  the  gift  to  the  wife. 

Given  and  Gk  anger,  J  J.  dissenting. 

Appeal  from  Davis  District  Court. — ^Hon.  Kobeet  Sloan, 

Judge. 

( 

Wednesday,  Febeuaey  8,  1899. 

AccoEDiNG  to  the  petition,  Robert  Douglass  entered 
into  a  written  contract  with  Catherine  T.  Kister,  by  the 
terms  of  which,  in  consideration  of  certain  notes  and  money, 
amounting  to  about  one  thousand  two  hundred  dollars,  in  the 
hands  of  plaintiff,  he  agreed  to  provide  her  a  home,  care  for, 
maintain,  and  nurse  her  during  her  life.  As  Jennie  L. 
Brewster  claimed  this  property  under  the  will  of  Israel  Kister 
and  the  administrator  for  the  estate  of  Catherine,  who  had 
died  since  the  making  of  the  contract,  the  plaintiff  prays  that 
these  parties  be  required  to  interplead  and  establish  their  pre- 
tended rights  to  tlie  property,  and  that  the  court  award  it  to 
the  person  entitled  thereto.  In  a  cross-petition,  Douglass  sets 
up  his  claim  to  the  property  imder  the  contract,  alleging 
performance  on  his  part  The  administrator  denied  the 
contract,  and  also  that  Jennie  L.  Brewster  is  entitled  to  the 
notes  or  fund  under  the  will  of  Israel  Kister,  and  asked  that 
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the  property  be  turned  over  to  him  for  distribution  to  the 
legal  heirs  of  Catherine.  Jennie  L.  Brewster,  in  her  answer 
and  cross-petition,  alleges  that  she  was  the  duly-adopted 
daughter  of  Israel  Kister,  deceased ;  that  the  notes  and  money 
described  in  plaintiff's  petition  were  a  part  of  the  proceeds 
derived  from  the  sale  of  real  estate  taken  by  Catherine  T. 
Kister  under  the  will  of  her  husband,  Israel  Kister,  deceased ; 
that,  under  said  will,  Catherine  did  not  become  the  owner  of 
the  real  property,  but  was  entitled  to  a  life  estate  therein 
only,  and  this  intervener  is  owner  of  any  property  remaining 
at  her  death ;  that  said  Catherine  was  incompetent  to  enter 
into  the  contract  with  Douglass  because  of  mental  unsoimd- 
ness,  and  intervener  prays  said  notes  and  money  be  adjudged 
her  property.  The  will,  made  a  part  of  this  cross-petition, 
is  as  follows :  "That^  after  my  death,  my  debts  be  all  paid 
first  Then,  2dly,  my  adopted  daughter,  Jennie  L.  Kister, 
have  a  strip  of  land  one  hundred  feet  in  width  off  of  the  west 
side  of  block  number  nine  in  Kister's  addition  to  Bloomfield, 
Davis  county,  Iowa,  running  the  entire  length  of  said  block. 
(Letters  of  adoption  having  been  made  February  9,  1866, 
and  recorded  in  Book  P,  pages  169  and  170,  Davis  County 
Records.)  And  that  what  may  be  left  of  my  estate,  whether 
real  or  personal,  shall  be  inherited  and  go  to  my  beloved  wife, 
Catherine  T.  Kister.  But  should  my  said  wife  die,  and  said 
Jennie  L.  Kister  be  living,  in  that  event  said  Jennie  shall  be 
sole  heir  of  my  estate,  or  so  much  thereof  as  remains  at  the 
death  of  my  said  wife.  Nothing  herein  contained  shall  be 
construed  to  prevent  my  said  wife  selling  any  real  estate  1 
may  leave  and  for  her  use  while  she  may  live,  excepting 
always  the  west  one  hundred  feet  of  the  aforesaid  block 
nine,  herefore  given  to  Jennie  L.  Kister,  which  is  to  remain 
her  property  while  she  lives,  and,  if  she  dies  before  my  said 
wife  without  issue,  then  my  said  wife  shall  inherit  said  land."' 
The  defendant  Douglass  demurred  to  this  cross-petition,  on 
the  ground  that,  under  the  will,  Catherine  T.  Kister  took  the 
real  estate  in  fee  simple,  and  Mrs.  Brewster  acquired  no 
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interest  therein  or  to  the  proceeds  thereof.  This  demurrer 
was  sustained,  and,  Mrs.  Brewster  having  elected  to  stand  on 
the  ruling,  her  cross-petition  was  dismissed.  She  appeals. — 
Aflirmed. 

■ 

S.  8.  Carruthers  and  H.  C.  Taylor  for  appellant  Jennie 
L.  Brewster. 

n,  C.  Traverse  for  appellee  Robert  Douglass. 

Ladd,  J. — The  intention  of  the  testator  is  the  polar 
star  in  the  interpretation  of  a  will.    It  will  be  sought  from  an 
examination  of  the  entire  instrument  when  taken  up  by  its 
four  comers.    This  must  be  so  as,  of  necessity,  wills  are  pre- 
pared in  all  situations  and  by  all  sorts  of  people, — the  wise 
and  the  ignorant,  the  unlearned  in  the  law,  as  well  as  the 
learned.     Because  of  this,  courts  have  deemed  it  of  more 
importance  to  ascertain  and  give  effect  to  the  wishes  of  the 
deceased  than  to  indulge  in  particular  refinement  of  reason- 
ing or  niceties  of  distinction,  which  may  operate  to  defeat 
the  accomplishment  of  the  very  purposes  for  which  the  instru- 
ment  has   been   executed.     There   are   some   things,    how- 
ever, which  even   a  testator  may  not  do,   and  which  the 
courts  are  powerless  to  aid  him  in  doing,  however  clearly 
his    intentions    may   be    expressed.      He    cannot   create   a 
fee   with   absolute   power   of   disposal,    and    at   the   same 
time   clog   that   power   of   alienation   by   limitations   over 
to  another;  in  other  words,  he  cannot  include  provisions, 
which  are  absolutely  inconsistent  in  terms  and  meaning,  and 
have  all  given  force  and  effect.     See  IngersolVs  Appeal,  86^ 
Pa.   St.   245.     Rules  for  ascertaining  the  intention   have 
developed  from  the  observations  and  experience  of  the  past, 
which  are  believed  to  be  well  adapted  as  guides  for  learning 
the  wishes  of  men  generally,  as  expressed  in  such  instru- 
ments.    These  canons  of  interpretation  cannot  be  rejected, 
except  on  great  consideration.    As  said  by  Sharswood,  J.,  in 
Doehler's  Appeal,  64  Pa.  St.  15:    "It  becomes  no  court  to 
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be  wise  above  that  which  is  written.  Security  of  title  requires 
that  no  mere  arbitrary  discretion  should  be  exercised  in  con- 
jecturing what  words  the  testator  would  have  adopted  had  he 
been  truly  advised  of  the  legal  effect  of  the  words  actually 
employed." 

It  appears  that  no  rule  is  better  settled  in  the  law  than 
thht  the  first  taker  of  property  under  a  will,  with  full  power  to 
dispose  thereof,  must  be  considered  the  absolute  owTier,  and 
limitations  over  held  void  for  repugnancy.     Ron<i  v.  Meier, 
47  Iowa,  609 ;  Alden  v,  Johnson,  63  Iowa,  125 ;  Killmer  v. 
Wuchner,  74  Iowa,  359;  Pellizzano  v.  Reppert,  83  Iowa, 
498;  Halliday  v.  Stickler,  78  Iowa,  388;  In  re  Burhanlcs 
Will,   69   Iowa,    379;   Mulvane   v.   Rude,   146   Ind.    Sup. 
476  (45  N.  E.  Rep.  659)  ;  Bradley  v,  Cames,  94  Tenn. 
Sup.  27   (27  S.  W.  Rep.  1007);   WUsan  v.  Turner,  164 
111.  Sup.  398  (45  N.  E.  Rep.  82,0) ;  Van  Home  i\  Camp- 
bell, 100  N.  Y.  287  (3  N.  E.  Rep.  316,  771)  ;  Schouler  Wills, 
sections  558,  559;  2  Jarman  Wills  (5th  ed.),  529;  Gifford 
V.  ChoaJte,  100  Mass.  346 ;  Jones  v.  Bacon,  68  Me.  34 ;  Kelley 
V.  Meins,  135  Mass.  231 ;  McKenzie's  Appeal,  41  Conn.  607  ; 
2  Redfield  Wills,  277;  20  Am.  &  Eng.  Enc.  Law,  955.    This 
is  because  the  limitation  is  inconsistent  with  the  power  of 
alienation  or  an  absolute  fee,  and  the  testator  will  be  pre- 
sumed to  have  intended  the  gift  rather  than  to  have  defeated 
it  by  the  limitation  over.     It  has  never  been  the  purpose  of 
this  court  to  depart  from  that  well-recognized  rule.    In  Ibnas 
V.  Neidt,  101  Iowa,  348,  we  refused  to  give  more  importance 
to  the  numbering  of  paragraphs  in  a  will,  and  the  order  in 
which  they  appeared,  than  to  the  clearly-expressed  meaning 
of  the  testator,   as  gathered   from   the  entire  instrument. 
There  the  fifth  clause  of  the  will  bequeathed  generally  certain 
land  to  Katherine  Klein,  describing  it,  without  defining  the 
estate  therein  or  conferring  in  terms  the  power  of  disposal. 
The  sixth  clause  excluded  her  from  possession  until  a  sum  to 
be  paid  another  child  was  secured  by  her  and  two  other  chil- 
dren.   By  the  eighth  clause,  the  widow  was  given  the  use  of 
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the  land  until  her  marriage  or  death,  and  was  required  to 
keep  the  fences  in  repair,  and  pay  tlie  taxes;  and,  by  the 
ninth  clause,  if  Katherine  died  before  majority,  the  land 
Avas  to  be  divided  equally  among  the  surviving  children.    We 
held  that,  as  the  interest  or  estate  in  the  land  given  Katherine 
in  the  fifth  clause  was  not  therein  defined,  it  was  subject  to 
the  limitations  contained  in  the  other  clauses  of  the  will. 
This  was  because  the  limitations  involved  no  inconsistency 
with  the  conditions  of  the  gift.     In  other  words,  where  the 
gift  to  the  first  taker  is  general  or  indefinite  in  terms,  and 
the  character  of  the  estate  conferred  undefined,  the  limita- 
tions and  conditions  contained  in  the  other  portions  of  the 
will  ought  not  to  be  construed  as  inconsistent  or  repugnant 
to  the  gift,  but  rather  as  defining  its  character.     It  is  the 
power  of  alienation  given  in  terms  or  hj  necessary  inference 
which  precludes  the  limitations  over,  and  compels  the  court 
to  construe  the  gift  an  absolute  fee.     Unless  the  provisions 
of  the  will  are  necessarily  repugnant,  there  is  no  reason 
why  the  intention  of  the  testator  should  not  govern.     The 
Ihnas  Case  simply  followed  Grindem  v.  Grindem,  89  Iowa, 
295.    Mr.  Schouler,  in  his  work  on  Wills,  says:    "As  a  rule, 
an  absolute  devise  in  terms  must  be  construed  in  connection 
with  other  clauses  of  the  will  which  serve  to  modify  its  effect. 
And  a  fee  which  is  given  in  the  first  part  of  the  wiU  may  prove 
to  be  so  restrained  by  subsequent  words  as  to  reduce  it  to  a 
life  estate.''    Urich's  Appeal,  86  Pa,  St.  386 ;  NoHh  v.  Mar- 
tin, 6  Sim.  266;  Norris  v.  Beyea,  13  N.  Y.  273;  Healy  r. 
Eastlake,  152  111.  Sup.  424  (39  K  E.  Rep.  261)  ;  Chase  v. 
Ladd,  153  Mass.  126   (26  K  E.  Rep.  429)  ;  Mansfield  r. 
Shelton,  67  Conn.  390(35  Atl.  Rep.  271) ;  Stivers  v.  Gardner, 
88  Iowa,  310.     Indeed,  we  have  discovered  no  case  to  the 
central^.     The  ordinary  rules  of  interpretation  are  perspic- 
uously stated  in  the  recent  case  of  Mansfield  v.  Sheltoiiy 
67  Conn.  390  (35  Atl.  Rep.  272)  ;  ''First     If  the  primary 
gift  conveys  and  vests  in  the  first  taker  an  absolute  interest  in 
personal,  or  an  absolute  fee  simple  in  real,   property,  it 
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exhausts  the  entire  estate,  so  that  there  can  be  no  valid 
remainder.  Second.  A  life  estate,  expressly  created,  will 
not  be  converted  into  a  fee,  absolute  or.  qualified,  or  into  any 
other  form  of  estate  greater  than  a  life  estate,  merely  by 
reason  of  there  being  coupled  with  it  a  power  of  disposition, 
however  general  or  extensive.  Third.  An  express  gift  in  fee 
will  not  be  reduced  to  a  life  estate  by  mere  implication  from  a 
subsequent  gift  over,  but  may  be  by  subsequent  language, 
<5learly  indicating  intent,  and  equivalent  to  a  positive  pro- 
vision. Fourth.  Except  as  restrained  by  the  foregoing  lim- 
itations,— indeed,  in  some  instances,  apparently  impinging 
upon  them, — the  question  as  to  whether  the  primary  gift  is  in 
fee,  so  as  to  exhaust  the  entire  estate,  is  in  each  case  to  be 
decided  upon  a  careful  examination  of  the  entire  will,  aided 
by  Intimate  extrinsic  evidence,  to  ascertain  the  actual  intent 
of  the  testator,  which  intent,  when  so  discovered  and  made 
obvious,  is  controlling." 

The  distinction  between  the  attempt  to  devise  the  estate 
remaining  after  the  death  of  the  devisee  to  whom  the  absolute 
fee  has  been  given  and  the  remainder  after  the  exercise  of  the 
power  of  disposition  thereof  as  a  separate  interest,  where  a  life 
estate  only  is  given,  should  be  observed.  To  the  gift  of  a  life 
estate  may  be  annexed  the  right  to  sell  the  remainder  for 
defined  purposes,  as  a  separate  gift,  and  a  devise  of  the  part 
imdisposed  of  is  held  good.  Mcmsfield  v.  Shelton,  supra; 
Burleigh  v.  Clough,  52  N.  H.  267;  Ramsdell  v.  Ramsdell, 
21  Me.  293;  Hecdy  v.  Eastlake,  152  HI.  Sup.  424  (39  K  E. 
Eep.  260)  ;  Welsh  v.  Woodbury,  144  Mass.  542  (11  N".  E. 
Eep.  762)  ;  Chase  v.  Ladd,  153  Mass.  126  (26  K  E.  Rep. 
429) ;  Swarthout  v.  Rainer,  143  K  Y.  App.  499  (38  K  E. 
Eep.  726)  ;  In  re  Proctor's  Estate,  95  Iowa,  172 ;  Jenkins  v. 
Compton,  123  Ind.  Sup.  117  (23  N.  E.  Rep.  1091)  ;  Smith 
V.  Bell,  6  Pet.  68,  as  construed  in  Roberts  v.  Lewis,  153  U.  S. 
379  (14  Sup.  Ct.  Rep.  945).  In  Collins  v.  Wickwire,  162 
Mass.  143  (38  N.  E.  Rep.  365),  the  distinction  is  pointed 
out:    "On  the  other  hand,  in  this  state,  and  generally  else- 
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where,  this  principle  is  held  not  to  be  applicable  where  the 
will  purports  only  to  give  a  life  estate  to  the  first  taker,  with. 
merely  a  power  of  disposition  of  the  remainder  as  a  separate 
interest.  In  such  a  case,  if  the  power  is  executed,  the  prop- 
erty passes  under  the  original  will,  through  the  execution  of 
the  power,  to  the  person  designated;  and,  if  it  is  not  ext* 
cuted,  it  remains  to  be  affected  by  the  other  provisions  of  the 
will,  or  to  pass  as  undevised  estate  of  the  testator." 

II.  Having  settled  the  rules  of  interpretation  by  which 
we  are  to  be  guided,  we  now  inquire  concerning  the  character 
of  the  gift  of  Israel  Kister  to  Catherine.  The  residue  of  the 
property,  after  the  gift  to  Jennie,  was  cast  upon  the  wife^ 
and  with  it  coupled  the  unrestricted  power  of  disposition. 
This  results  from  the  provision  that  it  "shall  be  inherited 
and  go  to  my  beloved  wife,  Catherine  Kister,"  and  that 
"nothing  herein  contained  shall  be  construed  to  prevent  my 
said  wife  selling  any  real  estate  I  may  leave  and  for  her  use.'* 
Having  given  her  the  property  with  unlimited  power  of 
alienation,  nothing  remained  to  dispose  of  to  another,  and 
the  limitation  over  is  void  for  repugnancy,  for  that  the  limi- 
tation, rather  than  the  gift,  will  be  adjudged  invalid.  The 
language  of  the  will  referring  to  what  remains  at  the  death 
of  the  wife  must  be  construed  as  precatory  only,  and  not  as 
limiting  the  absolute  devise  to  her.  It  follows  that,  as  Mrs. 
Brewster  acquired  no  interest  in  the  property  in  controversy 
under  the  will,  the  demurrer  was  rightly  sustained. — 
Affirmed. 

Granger,  J.  (dissenting).  I  am  not  in  accord  with  the 
reasoning  or  conclusion  of  the  majority  opinion.  The  opin- 
ion does,  however,  state  the  law  in  plain  and  unmistakable 
terms,  and  I  reproduce  that  part  of  the  opinion,  in  that  it  may 
appear  in  close  connection  with  what  I  regard  as  an  unwar- 
ranted departure  from  it.  The. rule  is  stated  as  follows: 
"The  intention  of  the  testator  is  the  polar  star  in  the  interpre- 
tation of  a  will.    It  will  be  sought  from  an  examination  of  the 
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entire  instrument  when  taken  up  by  its  four  corners.  This 
must  be  so  as,  of  necessity,  wills  are  prepared  in  all  situations 
and  by  all  sorts  of  people, — the  wise  and  the  ignorant,  the 
unlearned  in  the  law,  as  well  as  the  learned.  Because  of  this, 
courts  have  deemed  it  of  more  importance  to  ascertain  and 
give  effect  to  the  wishes  of  the  deceased  than  to  indulge  in 
particular  refinement  of  reasoning  or  niceties  of  distinction, 
which  may  operate  to  defeat  the  accomplishment  of  the  very 
purposes  for  which  the  instrument  has  been  executed."  My 
contention  is  with  the  attempt,  by  the  majority,  to  overrule 
this  well-expressed  and  just  rule  of  law,  which  has  had  the 
approval  of  this  court  throughout  its  history.  As  paving  the 
"way  to  such  a  result,  the  opinion  contains  the  following 
lajiguage  in  immediate  connection  with  the  rule  quoted: 
^^There  are  some  things,  however,  which  even  a  testator  may 
not  do,  and  which  the  courts  are  powerless  to  aid  him  in 
^doing,  however  clearly  his  intentions  may  be  expressed.  He 
cannot  create  a  fee  with  absolute  power  of  disposal,  and  at 
the  same  time  clog  that  power  of  alienation  by  limitations 
over  to  another ;  in  other  words,  he  cannot  include  provisions 
which  are  absolutely  inconsistent  in  terms  and  meaning,  and 
have  all  given  force  and  effect.''  My  controversy  is  not  as  to 
the  rule  of  law  involved  in  the  statement,  but  is  as  to  its  appli- 
cation to  the  facts  of  this  case.  I  take  it  that  the  majority 
understand  that  the  opinion  overrules  the  intention  of  the 
testator  in  this  case,  as  it  appears  from  the  will,  taken  as  a 
whole,  and  gives  to  the  will  an  effect  not  intended,  because 
it  contains  provisions  so  absolutely  inconsistent  in  terms  and 
meaning  that  all  cannot  be  given  force  and  effect ;  for,  if  it  is 
not  so  understood,  there  is  no  reason  for  the  citation  of  the 
rules  or  argimient  as  to  them.  The  meaning  intended,  and 
which  the  majority  opinion  sets  aside  as  violative  of  the  law, 
is  that  the  testator's  wife  should  take  her  residuary  estate, 
with  the  right  to  sell  the  real  estate  for  her  use  while  she 
should  live,  and  at  her  death  what  remained  should  go  to  his 
daughter,  Jennie  L.  Kister,  if  living.     This  plain,  and,  to 
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me  legal,  disposition  of  property,  is  by  the  majority  opinion 
set  aside,  and  the  widow  is  given  an  estate  in  fee,  so  that  her 
heirs  shall  inherit  it,  because  of  a  construction  of  the  will  that 
the  right  of  the  wife  to  sell  for  her  use,  while  she  lived,  is 
inconsistent  with  the  devise  to  another  of  what  remained 
unsold  at  her  death.  To  make  the  rule  applicable,  in  view 
of  its  language,  there  must  be  some  reason  why  both  pro- 
visions of  the  will  cannot  be  given  effect.  We  may,  by  sup- 
position, give  an  accurate  test:  A.  dies,  testate,  leaving  100 
acres  of  land,  which  he  devises  to  his  wife  for  her  use  while 
living,  with  power  to  sell  for  that  purpose,  and  any  remainder 
shall  go  to  his  son.  The  widow,  during  her  life,  sells  fifty 
acres  for  her  use,  and  fifty  acres  remain,  which  the  son  takes. 
How  is  the  provision  as  to  the  wife  affected  by  the  devise  to 
the  son  ?  What  legal  objection  is  there  to  the  full  observance 
of  such  a  will  ? 

It  must  be  remembered  that  no  question  arises  as  to  a 
sale  of  the  property,  nor  are  the  rights  of  third  parties 
affected.  The  question  simply  is,  what  legal  barrier  is  in 
the  way  of  enforcing  both  provisions  ?  The  provision  as  to 
the  remainder  is  only  operative  if  there  is  a  remainder.  If 
all  is  sold,  the  provision  as  to  the  remainder  becomes  inoper- 
ative by  the  terms  of  the  will.  We  are  not  to  inquire  what  is 
meant  by  the  property  being  devised  to  the  wife  "for  her  use 
while  she  may  live.''  Whether  it  means  the  same  as  **for 
her  support,"  or  is  of  broader  significance,  it  still  remains 
that  there  is  a  limitation  on  the  right  to  sell,  so  that  the  power 
of  disposition  is  not  absolute.  She  may  not  dispose  of  it  fo^ 
the  use  of  others ;  nor  can  she  direct  its  use  after  her  death. 
There  is  a  clear  limitation  as  to  the  time,  and  the  extent  of 
the  use  granted.  In  re  Proctors  EstcUe,  95  Iowa,  172,  Mr. 
Justice  Kinne  collected  the  authorities  on  a  question  so  sim- 
ilar that  I  r^ard  it  as  controlling,  and  they  are  cited  in  the 
majority  opinion,  including  the  Proctor  Case.  It  cites  th» 
case  of  BUls  v.  Bills,  80  Iowa,  279,  and,  referring  to  the 
cases  cited  in  the  Proctor  Case,  it  is  said:     'We  need  not 
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review  these  cases.  The  rule  laid  down  in  them  is  clearly 
stated  in  BUls  v.  Bills,  *  *  *  as  follows:  'First. 
When  an  estate  or  an  interest  in  the  lands  is  devised,  or  is 
personally  bequeathed  in  clear  and  absolute  language,  with- 
out words  of  limitation,  the  devise  or  bequest  cannot  be 
defeated  by  a  subsequent  provision  inferentially  raising  a 
limitation  upon  the  prior  devise  or  bequest.  Second.  When 
there  is  an  absolute  or  unlimited  devise  or  bequest  of  prop- 
erty, a  subsequent  clause  expressing  a  wish,  desire,  or  direc- 
tion for  its  disposition  after  the  death  of  the  devisee  or  leg- 
atee will  not  defeat  the  devise  or  bequest,  nor  limit  the  estate 
or  interest  in  the  property  to  the  right  to  possess  and  use  dur 
ing  the  life  of  the  devisee  or  legatee.  The  absolute  devise  or 
bequest  stands,  and  the  other  clause  is  to  be  regarded  as  pre- 
*  senting  precatory  language.'  "  In  the  Proctor  Case  it  is  said 
that  this  court  has  never  relaxed  the  rule  that  the  whole 
instrument  must  be  considered  in  arriving  at  the  intention  of 
the  testator,  and,  also,  that  where  this  court  has  held  a  devise 
absolute,  notwithstanding  a  limitation,  it  plainly  appears  that 
the  devise  was  intended  to  be  absolute.  Nothing  could  well  be 
clearer  than  that  the  devise  to  the  wife  in  this  case  was  not 
intended  to  be  absolute.  It  is  expressly  made  conditional  or 
limited.  The  majority  do  not  contend  otherwise.  Its  opinion 
confessedly  defeats  the  manifest  intention  of  the  testator, 
because,  as  it  says,  the  terms  of  the  will  are  repugnant;  and 
the  legal  effect  of  the  first  devise  is  to  defeat  the  last  one.  In 
Jordan  v,  Woodin,  93  Iowa,  453,  we  expressed  the  rule  that, 
"when  the  intent  of  the  testator  clearly  appears,  it  should  not 
be  defeated  upon  technical  grounds."  In  the  Proctor  Case 
the  will  gave  to  the  wife  a  residue  of  the  estate,  with  full 
power  to  sell,  transfer,  and  dispose  of  the  same  as  much  as 
may,  from  time  to  time,  be  needed  for  her  support  and  the 
cancellation  of  an  indebtedness,  and  any  remainder  was  given 
to  a  son.  We  held  in  that  case  that  the  devise,  being  "during 
her  life,  with  full  power  to  sell  *  *  *  for  her  supnort 
and  the  cancellation  of  any  indebtedness,     *     *     *"  was 
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not  absolute.  We  said  in  that  case:  "Hence  there  is  not 
conferred  an  absolute  and  unrestricted  power  of  disposal  of 
the  property.'^  Nor  is  there  in  the  case  at  bar.  There  the 
sale  could  be  for  the  widow's  support.  In  this  case  it  is  lim- 
ited to  her  use  during  her  life.  The  laAv  would  say,  in  the 
case  of  a  support,  that  it  must  be  proper  or  reasonable ;  and 
the  same  rule  would  obtain  where  a  use  of  property  is  given. 
I  confess  to  some  confusion  in  the  cases  in  this  state  on 
this  branch  of  the  law,  but  in  the  late  cases,  we  have,  by  a 
reference  to  all  the  cases,  deduced  the  rule  that  is  to  govern, 
as  stated  in  the  Proctor  Case,  and  in  Jordan  v.  Woodin; 
and  the  holding  is  explicit  that,  to  make  a  devise  or  bequest 
absolute,  it  must  be  without  words  of  limitation ;  and  where 
what  would  otherwise  be  a  devise  of  a  life  estate  is  sought  to 
be  made  an  absolute  devise,' because  of  a  power  of  disposition, 
such  power  must  be  absolute  and  unrestricted.  If,  in  any 
of  the  cases  in  this  state,  this  court  has  stated  that  provisions 
of  a  will,  substantially  like  those  in  this  case,  are  so  incon- 
sistent that  force  and  effect  cannot  be  given  them,  I  insist  that 
the  statement  is  erroneous,  and  that  there  is  no  good  reason 
for  its  repetition.  I  regard  the  provisions  of  the  will  in  this 
case  as  absolutely  consistent  and  easy  of  enforcement.  The 
majority  seem  to  think  the  provisions  of  this  will  as  to  a 
remainder  will  clog  the  operations  as  to  the  devise  of  the 
widow,  for  it  is  said  that  a  testator  "cannot  create  a  fee  with 
absolute  power  of  disposal,  and  at  the  same  time  clog  that 
power  of  alienation  by  limitations  over  to  another ;"  and  the 
rule  is  applied  to  reach  the  conclusion  in  this  case.  I  say, — 
First,  that  the  will  does  not  attempt  to  create  a  fee  with  abso- 
lute power  of  disposal ;  and,  second,  that  the  devise  as  to  the 
remainder,  which  is  thought  to  be  the  limitation,  did  not 
become  operative  till  the  power  of  alienation  ceased  by  the 
death  of  the  widow,  when  it  became  operative  only  as  to  prop- 
erty that  could  not  thus  be  alienated.  By  what  reasoning 
can  it  be  said  that  such  a  devise  clogs  the  power  of  alienation 
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on  the  part  of  the  wife?  The  devisee  of  the  remainder  is 
absolutely  without  power  over  or  right  in  the  property  until 
the  power  of  alienation  by  the  wife  is  lost  in  her  death.  So 
long  as  she  lives,  the  only  clog  or  limitation  upon  her  right  to 
sell  is  that  in  the  devise  to  her,  without  any  reference  to  the 
devise  of  a  remainder.  She  has  only  to  read  the  devise  to 
her,  and  then  take  all  that  the  letter  and  spirit  embraces. 
When  she  has  done  this,  the  devise  of  a  remainder  is  oper- 
ative, and  not  before. 

In  view  of  our  contentions,  I  earnestly  urge  upon  the 
majority  to  point  out  wherein  all  the  provisions  of  this  will 
are  not  enforceable ;  and,  to  that  end,  I  think  that  generalities 
of  statement  should  be  omitted,  and  the  will  be  assumed  as  in 
due  course  of  execution  under  the  forms  of  law,  and  then, 
by  anticipating  every  fact  and  condition  that  might  reason- 
ably affect  the  result,  see  if  the  power  of  alienation  would  be 
clogged,  or  if  there  is  such  inconsistency  in  the  provisions  of 
the  will  that  it  may  not  be  enforced  in  a  way  that  the  inten- 
tions of  the  testator  may  prevail  rather  than  be  defeated,  for 
all  agree  that,  if  it  can  be  done,  it  should  be. 

I  Rave  said  that  there  is  some  confusion  in  our  own  cases 
on  the  branch  of  the  law  pertaining  to  the  construction  of 
wills ;  and  I  may  frankly  say  that  I  have  concurred  in  some 
holdings  that  I  now  think  erroneous,  and  that  tend  to  defeat 
our  oft-repeated  rule  as  to  the  intention  of  the  testator  being 
the  polar  star  of  interpretation.  In  so  far  as  we  have 
trenched  upon  that  rule,  we  should  retrace  our  steps,  for  no 
one  contends  that  its  violation  is  justified ;  and  I  may  add 
that  I  think  we  have,  in  effect,  done  so  by  construction  in  our 
later  cases,  such  as  the  Proctor,  the  BUls,  and  the  Jordan- 
Woodin  Cases,  before  cited.  However,  I  find  no  case  that  I 
regard  as  authority  for  the  holding  of  the  majority  in  this 
case. 

In  the  second  division  of  the  majority  opinion,  there 
seems  to  be  a  concession  that  the  power  of  disposition  must  be 
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unrestricted  to  make  the  rule  as  to  limitations  by  a  devise 
of  a  remainder  applicable ;  and  this  will  is  construed  as  giving 
an  unrestricted  power  of  disposition,  for  it  is  there  said: 
"The  residue  of  the  property,  after  the  gift  to  Jennie,  is  cast 
upon  the  wife,  and  with  it  coupled  the  unrestrained  power  of 
disposition/'  If  the  power  to  the  wife  to  sell  real  estate 
"for  her  use  while  she  may  live,"  \3s^ith  an  express  devise  to 
another  of  what  should  remain  unsold,  is  an  unrestricted 
power  of  sale,  then  I  am  wrong.  But  I  insist  that  the  lan- 
guage will  not  bear  that  construction.  The  absolute  owner  of 
property  may  sell  it  for  his  own  use,  or  for  the  use  of  others. 
He  may  sell  it  for  his  use  during  his  life,  or  for  the  use  of 
others  after  his  death,  or  both.  The  language  of  the  devise 
to  the  wife  is  a  clear  limitation  on  such  a  right  To  make  the 
power  of  sale  to  the  wife  unrestricted,  we  must  take  from 
the  will  the  words  "for  her  use  while  she  may  live,"  and,  thub 
changed,  there  is  an  unrestricted  power  of  sale.  I  feel  that  1 
am  not  mistaken  in  saying  that  the  majority  has  drifted  from 
the  rule  of  its  own  announcement, — that  the  intentions  of  a 
testator  should  not  be  defeated  by  refinement  of  reasoning  or 
niceties  of  distinction. 

The  majority  opinion  cites  some  cases  from  other  states 
showing  the  rules  that  govern  in  such  cases,  and  makes  the 
cases  authority  for  its  conclusion  in  this  case.  In  some,  if 
not  all,  of  such  cases,  the  application  of  the  rule  accords  with 
my  view,  and  is,  hence,  against  the  conclusion  of  the  majority. 
I  make  special  reference  to  Mansfield  v,  Shelton,  67  Conn. 
390  (35  Atl.  Rep.  271),  the  majority  opinion  containing 
the  rules  therein  announced.  The  syllabus  of  the  case,  sus- 
tained by  the  reasoning,  is  as  follows :  "Under  the  provisions 
of  a  will,  in  terms,  'all  the  rest  and  residue  of  my  estate,  both 
real  and  personal,  and  wherever  situated,  I  give,  devise,  and 
bequeath  to  my  said  wife,  to  be  used  and  appropriated  by 
her,  as  much  as  she  may  wish  for  her  happiness,  without  any 
restrictions  or  limitations  whatsoever,' — followed  by  pro- 
visions that  after  the  death  of  the  wife,  and  the  payment  of 
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her  debts  and  settlement  of  her  estate,  whatever  property 
might  remain  should  pass  to  a  trustee  for  final  distribution  as 
directed, — only  a  life  estate  vested  in  the  widow  of  the 
testator,  and  hence  the  subsequent  provisions  of  the  residuary 
clause  were  valid  and  operative."  After  noticing  the  broader 
language  of  that  case  as  to  the  power  of  disposition,  I  invite 
a  reference  to  the  reasoning  upon  it,  and  the  conclusive  state- 
ment against  the  claim  that  more  was  devised  to  the  wife  than 
a  life  estate.  I  make  this  specific  reference  to  that  case 
because  the  majority  cite  it  as  stating  the  correct  rule,  but  fail 
to  show  the  application  made  of  it  to  the  facts,  and  it  is  as  to 
the  application  of  the  rule  that  I  would  complain.  See,  also, 
Healy  v.  Eastlahe,  152  111.  Sup.  424  (39  N.  E.  Kep.  260)  ; 
Collins  V.  Wickwire,  162  Mass.  143  (38  N.  E.  Rep.  365)  ; 
Swarthout  v,  Ranier,  143  N.  Y.  App.  499  (38  N.  E.  Rep. 
726).  These  are  cases  on  which  the  majority  rely,  and 
another  is  Jenkins  v.Compton,  123  Ind.  Sup.  117  (23  N.  E. 
Rep.  1091),  and  the  syllabus  shows:  "A  will  provided  as 
follows :  ^I  bequeath  to  my  wife  all  my  real  estate  and  per- 
sonal property  for  her  maintenance,  and  the  maintenance  of 
my  children.  *  *  *  My  said  wife  shall  have  control 
and  management  of  my  said  property,  to  sell  or  dispose 
of  any  or  all  of  said  property,  *  *  *  I  further 
will  that,  should  there  be  any  of  my  estate  remaining  after 
the  death  of  my  wife,  the  same  shall  go  to  my  children.^ 
Held,  that  the  wife  took  only  a  life  estate  with  power  of  sale.'' 
Here,  again,  after  looking  to  the  broad  language  as  to  the 
power  of  sale,  with  not  a  word  of  limitation,  except  as  it  may 
be  inferred  from  the  devise,  I  refer  to  the  reasoning  of  the 
opinion  by  which  the  syllabus  is  supported.  Such  a  reference 
might  be  made  to  many  other  cases.  The  testator  in  this 
case  has — First,  made  a  wise  provision  for  his  widow,  by 
permitting  her  to  use  for  herself,  while  she  should  live,  a  resi- 
due of  his  estate,  with  a  power  of  sale  for  that  purpose ; 
second,  he  provided  that  any  property  of  his  estate  remaining 
after  the  widow  had  enjoyed  all  that  was  granted  in  her  favor 
should  go  to  his  daughter.     Reason,  authority,  and  natural 
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justice,  in  my  judgment,  combine  to  render  such  a  will  oper- 
ative as  to  all  of  its  provisions. 

Given,  J.,  concurs  in  this  dissent. 
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iS^JiPI         Maty  A.  Smith  v.  Des  Moines  National  Bank,  Appellant 


Trasts.    A  trust  arises  as  to  money  received  without  authority  or 
2    even  wrongfully,  as  between  the  person  receiving  it  and  the  true 
owner. 

TrnHt  Fund:  notice.  Trust  funds  deposited  with  a  bank  were  applied 
on  a  matured  note  of  the  depositor.  An  officer  of  the  depositor 
testified  that  before  making  the  deposit,  he  told  the  bank's  pre- 
sident that  the  company  was  collecting  money  for  many  people, 
and  must  not  be  placed  in  the  attitude  of  paying  its  debts  with 
2  the  money  of  others,  specifically  mentioning  a  certain  transaction 
which  he  wished  to  protect.  The  bank's  president  testified  that 
he  knew  that  a  part  of  the  company's  deposit  belonged  to  others, 
but  that  he  had  no  knowledge  that  any  of  it  except  such  part  was 
not  the  company's  money,  nor  did  he  know  that  any  of  it  belonged 
to  plaintilT.  fffld,  that  the  bank  had  no  notice  that  plaintiff  had 
any  interest  in  the  funds  applied  on  the  note. 

Same.    A  ceftlui  que  trust  cannot  recover  trust  moneys  which  were 

8    deposited  in  a  bank  by  the  trustee  in  his  own  name  and  which, 

without  notice  of  their  trust  character  the  bank  applied  to  a 

matured  individual  note  of  the  trustee,  surrendering  the  note  to 

the  latter. 

Pl(*adiiig  and  Practice:  r\tification.    Ratification  of  the  act  of  an 
2    alleged  agent  is  equivelent  to  prior  authority  and  need  not  be 
specially  pleaded. 

Appeal  from  Polk  Distinct  Court. — Hon.  W.  F.  Conrad, 

Judge. 

Wednesday,  February  8,  1899. 

Suit  in  equity  to  establish  a  trust  upon  certain  funds  in 
the  hands  of  the  defendant,  and  for  judgment  for  the  amount 
of  plaintiff's  claim.  The  answer  was,  in  effect,  a  general 
denial.  Trial  to  the  court,  decree  for  plaintiff  as  prayed,  and 
defendant  appeals. — Reversed, 


Feb.  1899]   Smith  v.  Des  Moines  National  Bank.  621 

Chas.  L.  Powell  for  appellant. 

C.  C.  Cole  for  appellee. 

Deemer,  J. — The  Lewis  Investment  Company  was  a 
corporation  organized  under  the  laws  of  this  state,  for  the 
purpose  of  making  loans  from  its  own  funds,  as  well  as  for 
investing  and  loaning  money  belonging  to  others.  Its  capital 
stock  was  one  hundred  and  fifty  thousand  dollars.  It  selected 
the  Des  Moines  National  Bank  as  its  banker,  and  opened  an 
account  with  it  in  May  of  the  year  1894.  With  this  bank  it 
did  a  large  business,  and  its  transactions  were  quite  similar  to 
those  of  the  other  customers  of  the  bank.  Monev  was  bor- 
rowed  from  time  to  time,  and  large  amounts  were  deposited  in 
the  name  of  the  corporation,  which  were  checked  out  in  the 
usual  course,  as  needed.  All  the  business  with  the  bank  was 
done  in  the  name  of  the  corporation,  with  the  one  exception  to 
be  hereinafter  noted.  In  the  month  of  December,  1895,  the 
bank  held  three  notes  of  the  company,  one  for  six  thousand 
dollars,  and  two  for  ten  thousand  dollars  each,  representing 
loans  made  at  different  times  to  the  investment  company. 
These  loans  were  made  in  reliance,  in  part,  upon  the  security  : 
afforded  by  the  company's  daily  balance,  which  had  always  j 
been  quite  large.  The  six  thousand  dollar  note  matured 
December  5,  1895,  and,  there  being  to  the  credit  of  the  com- 
pany on  that  day  the  sum  of  six  thousand  one  hundred  and 
eighteen  dollars  and  twenty-one  cents,  the  bank  charged  the 
note  to  the  account,  canceled  the  instrument,  and  delivered 
it  to  the  investment  company  on  the  seventh  of  December. 
After  this  had  been  done,  a  check  of  the  investment  company 
for  three  thousand  five  hundred  and  eighteen  dollars  and  five 
cents  was  presented,  and  payment  refused  for  want  of  funds. 
The  manager  of  the  company  then  began  negotiations  with 
the  bank  to  secure  the  payment  of  the  check,  claiming  that 
it  represented  money  belonging  to  an  insurance  company, 
which  must  be  paid.     The  bank  finally  made  a  new  loan  to 
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the  company  for  the  sum  of  three  thousand  five  hundred  dol- 
lars, which  was  credited  to  that  company,  and  the  check  which 
had  been  refused  was  thereafter  paid.  The  account  waa 
closed  and  balanced  on  December  11th,  by  check  issued  by  the 
investment  company  for  the  balance  then  due,  to-wit,  one 
hundred  and  eighty-seven  dollars  and  thirty-three  cents.  On 
the  twenty-fourth  of  December,  1895,  the  investment  com- 
pany failed,  and  its  business  was  closed  up,  with  very  small 
returns  to  its  creditors.  Plaintiff  claims  that  one  thousand 
six  hundred  and  twenty-three  dollars  and  thirty-three  cents 
of  the  amount  of  the  investment  company  deposit  which  was 
applied  upon  the  six  thousand  dollar  note  belonged  to  her,  was 
held  in  trust  by  the  investment  company,  and  received  by  the 
bank  with  knowledge  of  its  trust  character,  and  that  she  is 
entitled  to  recover  that  amount  from  the  bank. 

The  evidence  shows  that  the  investment  company  had 
loaned  for  plaintiff  the  sum  of  one  thousand  six  hundred  dol- 
lars, and  had  taken  as  security  therefor  a  mortgage  upon  a 

house  and  lot  in  the  city  of  Omaha,  Nebraska,  and 
1  that  a  policy  of  fire  insurance  on  the  house  was 

assigned  to  plaintiff  as  additional  security.  The  house 
was  destroyed  by  fire,  and  the  insurance  company 
sent  to  the  investment  company  a  draft  for  one 
thousand  eight  hundred  and  twenty-five  dollars  and 
thirty-three  cents  in  payment  of  the  loss.  Tho  draft  was 
made  payable  to  the  investment  company,  and,  after  indorse- 
ment by  that  company,  was  deposited  in  the  bank,  with  some 
other  items  belonging  to  the  investment  company,  on  the 
second  day  of  December,  1895,  as  hereinbefore  stated.  Lewis, 
the  manager  of  the  investment  company,  testifies  that,  before 
making  the  deposit,  he  had  a  conversation  with  the  president 
of  the  bank,  in  which  he  told  the  president  that  he  was  col- 
lecting money  for  a  great  many  people,  and  that  his  com- 
pany must  not  be  placed  in  the  attitude  of  paying  its  debts 
with  money  belonging  to  others,  and  spoke  especially  of  a 
certain  five  thousand  dollar  transaction  that  he  wished  to 
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protect.  He  further  says  that  the  president  of  the  bank 
agreed  to  renew  the  six  thousand  dollar  note,  which  was 
shortly  to  mature,  and  said  "that  they  would  not  do  anything 
mean,  and  that  I  could  rely  upon  the  note  being  renewed." 
Lewis  further  says  that,  on  the  strength  of  this  agreement, 
he  made  deposits  aggr^ating  nearly  nine  thousand  dollars, 
composed  of  money  belonging  to  others  as  well  as  that  of  the 
company.  He  also  says  that^  when  he  learned  of  the  appli- 
cation of  the  deposits  to  the  payment  of  the  six  thousand 
dollar  note,  he  very  seriously  objected,  and  that  the  check 
which  the  bank  refused  to  pay  related  to  the  very  item  which 
he  had  specifically  referred  to  in  his  conversation  with  the 
president  of  the  bank.  He  further  testified  that  he  protested 
very  strongly  against  the  change  made  in  the  agreement  to 
renew,  and  that  the  president  of  the  bank  then  said  they 
could  not  renew,  and  had  applied  the  funds  in  the  deposit 
Account  upon  the  note.  The  president  of  the  bank  admits 
having  notice  that  five  thousand  dollars  of  the  deposit  of 
December  2d  belonged,  in  part  at  least,  to  an  insurance  com- 
pany, and  that  he  agreed  to  protect  the  investment  company^s 
check  which  was  then  outstanding,  which  he  did  on  the  next 
day.  He  further  says  that  the  check  which  was  refused  was 
one  issued  by  the  company,  and  that  he  had  not  agreed  to  pay 
or  protect  it.  He  further  says  that  he  had  no  notice  of  any 
kind  that  any  of  the  money  deposited  by  the  investment  com- 
pany, except  the  five  thousand  dollars,  belonged  to  others, 
and  specially  denies  that  he  had  any  notice  of  any  kind  that 
any  part  of  it  belonged  to  plaintiff.  Further,  he  said  that 
the  bank  refused  to  renew  the  six  thousand  dollar  note  unless 
the  investment  company  would  give  further  security,  and 
that,  as  the  investment  company  was  unable  to  furnish  this 
security,  no  agreement  for  renewal  was  ever  consummated, 
and  that  the  bank  applied  suflScient  of  the  deposit  account  to 
liquidate  the  note  without  knowledge  that  any  part  of  it 
belonged  to  plaintiff  or  any  person  other  than  the  investment 
company. 
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As  the  burden  is  upon  appellee  to  show  notice  to  the 
bank  of  her  interest  in  the  funds  deposited  by  the  investm^it 
company,  and  as  the  evidence  as  to  notice  consists  in  a  loose 
and  rather  unsatisfactory  statement  made  by  the  manager  of 
the  company,  which  is  flatly  denied  by  the  president  of  the 
bank,  we  are  constrained  to  believe  there  was  no  notice  of  the 
character  of  these  funds.  Whether  such  notice  is  essential 
to  plaintiff's  recovery^,  we  will  hereafter  determine. 

Appellant  contends  that  the  investment  company  had  no 
authority  to  receive  the  money  due  plaintiff  from  the  insur- 
ance company,  and  was  not  her  agent  either  for  the  collection 
of  the  note  and  mortgage  upon  the  Omaha  property  or  the 
insurance  money  due  upon  the  house.  It  is  doubtless  true 
that  the  investment  company  had  no  authority  to  collect 
either  the  note  and  mortgage  or  the  sum  due  on  the  policy  of 
insurance,  and  it  is  not  claimed  that  it  had  any  such 
authority.  The  claim  is  that  the  plaintiff's  money  was  sent 
to  the  investment  company,  and  was  by  it  deposited  in  the 
bank,  with  knowledge  that  it  belonged  to  plaintiff.  Proof  of 
the  investment  company's  agency  to  receive  the  money  is  not 
essential  to  the  establishment  of  a  trust.  If  it  received 
2  the  money  without  authority,  or  even  wrongfully,  a 

trust  arose  as  between  it  and  the  true  owner  of  the 
money ;  for  it  is  a  general  rule  that  any  one  wrongfully  pos- 
sessed of  an  estate  becomes  a  trustee  ex  maleficio,  and  is 
answerable  to  the  party  injured  as  cestui  que  trust.  2  Pom- 
eroy  Equity  Jurisprudence,  section  1047.  Moreover,  if  proof 
of  agency  were  needed  to  establish  a  trust,  the  evidence 
adduced  is  sufficient  to  show  ratification  by  plaintiff  of  the 
conduct  of  the  investment  company  in  receiving  the  insur- 
ance money.  Such  ratification  is  equivalent  to  prior 
authority,  and  need  not  be  specially  pleaded.  Long  v,  Osbom, 
91  Iowa,  160. 

The  money  received  by  the  investment  company  was 
impressed  with  a  trust  in  favor  of  plaintiff  to  the  extent  of 
her  note  and  mortgage  against  the  Omaha  property,  and  the 
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only  question  which  remains  is,  is  she  entitled  to  have  a  tnlst 
declared  upon  that  amount  of  the  money  deposited  by  the 
Lewis  Investment  Company,  in  the  absence  of  notice  to  them 
of  the  character  of  the  money  received?  Had  the  bank 
received  it  in  good  faith  and  for  value,  there  is  no  doubt 
that  it  would  not  be  responsible  to  the  plaintiff.  Stephens 
V.  Board,  79  N.  Y.  183 ;  DUlaye  v.  Bank,  51  K  Y.  345 ; 

Trull  V,  Bigeloiv,  16  Mass.  406 ;  Peebles  v.  Beading,  8 
3  Serg.  &  R.  484.    But  may  a  bank,  having  no  notice 

of  the  trust  character  of  the  funds  it  receives,  apply 
them  upon  a  note  of  the  depositor  which  is  due  at  the  time  the 
application  is  made,  and  escape  responsibility  to  the  cestui 
que  trust?  This  is  the  pivotal  inquiry  in  the  case,  and  we 
find,  in  looking  into  the  decided  cases,  that  they  are  in  appar- 
ent conflict  upon  this  proposition.  If  the  bank  had  simply 
received  the  money  as  an  ordinary  deposit,  and  had  not 
applied  it  upon  the  debt  due  from  its  depositor,  there  is  no 
doubt  that  the  person  for  whom  the  depositor  held  the  money 
could  follow  it  National  Bank  v.  Insurance  Co.,  104  U.  S. 
54;  Bank  v.  Peters,  123  N.  Y.  272  (25  K  E.  Rep.  319)  ; 
Bank  v.  King,  57  Pa.  St  202 ;  Van  Alen  v.  Bank,  52  K  Y. 
1.  Is  the  rule  different  when  the  bank  applies  the  money  in 
payment  of  the  note  of  its  depositor  and  surrenders  the  note 
to  him  ?  The  cases  of  Burtnett  v.  Bank,  38  Mich,  630,  and 
Cady  V.  Bank,  46  Neb.  756  (65  N.  W.  Rep.  906),  both  seem 
to  hold  that  a  cestui  que  trust  may  follow  money  deposited  by 
the  trustee  in  a  bank  to  which  ho  (the  trustee)  is  then 
indebted,  and  hold  it  free  from  any  lien  of  the  bank,  although 
the  bank  had  no  notice  of  the  trust  character  of  the  money 
at  the  time  it  received  it.  These  cases  are  each  distinguish- 
able, however,  from  the  one  before  us.  In  the  Burtnett  Case 
there  was  n,o  evidence  whatever  that  the  trustee  participated 
in,  or  assented  to,  the  appropriation  made  by  the  bank  and 
Graves,  J.,  in  writing  the  opinion,  said  that  if  he  had  done 
so,  and  the  bank  had  made  the  appropriation  without  notice 
of  the  trust  character  of  the  fund,  there  might  be  room  for 
Vol.  107  la— 40 
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other  considerations.    Now,  while  Lewis,  the  manager  of  the 
investment  company,  at  first  objected  to  the  appropriation  of 
the  money,  yet,  when  he  afterwards  made  the  loan  of  three 
thousand  five  hundred  dollars,  he  agreed  and  consented  to  the 
appropriation  as  made,  and  at  this  time  the  bank  had  no 
notice  that  plaintiff  had  any  interest  in  the  funds.    Again,  in 
neither  of  the  cases  cited  did  it  appear  that  the  bank  had 
canceled  and  surrendered  the  obligation  of  its  depositor.    In 
the  Cady  Case  the  bank  interposed  a  general  denial,  and  tho 
court  held  that  such  denial  did  not  raise  the  question  of  estop- 
pel.    It  is  expressly  said  in  that  opinion  that,  if  the  bank  had 
paid  out  the  money  on  checks  of  the  depositor,  relying  upon 
his  apparent  title  thereto,  and  having  no  notice  of  the  trust 
character  of  the  funds,  such  payment  would  be  a  complete 
justification.     The  case  of  Hutchinson  v.  Manhattan  Co. 
(Super.  IT.  Y.),  29  JT.  Y,  Supp.  1103,  sometimes  relied  upon 
in  support  of  appellee's  contention,  was  reversed  by  the  court 
of  appeals.    See  44  N.  E.  Rep.  775.    Opposed  to  what  seems 
to  be  the  holding  in  the  two  cases  cited,  we  find  a  number  of 
authorities  sustaining  this  statement  found  in  Prof.  Pom- 
eroy's  Equity  Jurisprudence  (section  1048),  as  follows:    "If 
a  trustee  or  other  fiduciary  person,  in  violation  of  his  duty, 
uses  trust  money  to  pay  an  antecedent  debt  of  his  own  to  a 
creditor,  who  has  no  notice  of  the  breach  of  trust,  or  that  the 
money  is  subject  to  the  trust,- in  such  a  manner  that  the 
money  is  received  as  a  general  payment,  and  not  as  a  distinct 
and  separate  fund,  then  the  money  becomes  free  from  the 
trust,  and  cannot  be  followed  by  the  beneficiary  into  the 
hands  of  the  creditor,  although,  in  general,  an  antecedent 
debt  does  not  constitute  a  valuable  consideration.''    Thus,  in 
Stephens  v.  Boards  79  X.  Y.  183,  it  is  said:    "The  rule  has 
been  settled  by  a  long  line  of  cases  that  money  obtained  by 
fraud  or  felony  cannot  be  followed  by  the  true  owner  into  the 
hands  of  one  who  has  received  it  bona  fide  and  for  a  valuable 
consideration,  in  due  course  of  business.     Thus,  said  Lord 
Holt,  in  1  Salk.  126,  ^by  reason  of  the  course  of  trade,  which 
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creates  a  property  in  the  assignee  or  bearer.'  "  And  in  Miller 
V.  Race,  4  Burrows,  452,  Lord  Mansfield  said:  "The  true 
reason  is  upon  account  of  the  currency  of  it.  It  cannot  be 
recovered  after  it  has  passed  into  currency."  Then,  speaking 
to  the  point  made  in  that  case,  as  in  this  one,  that  an  ante- 
cedent debt  is  not  such  a  consideration  as  would  cut  off  the 
equities  of  Stephens,  the  court  said :  "But  no  case  has  been 
referred  to  where  the  rule  has  been  applied  to-^oney  received 
in  good  faith  in  payment  of  a  debt  It  is  absolutely  neces- 
sary, for  practical  business  transactions,  that  the  payee  of 
money,  in  due  course  of  business,  shall  not  be  put  upon 
inquiry,  at  his  peril,  as  to  the  title  of  the  payor.  Money  has 
no  earmark.  It  is  generally  impracticable  to  trace  the  source 
from  which  the  possessor  of  money  has  derived  it.  It  would 
introduce  great  confusion  into  commercial  dealings  if  the 
creditor  who  receives  money  in  payment  of  a  debt  is  subject 
to  the  risk  of  accounting  therefor  to  a  third  person,  who  may 
be  able  to  show  that  the  debtor  obtained  it  from  him  by  fel- 
ony or  fraud.  The  law  wisely,  from  consideration  of  public 
policy  and  convenience,  and  to  give  security  and  certainty  to 
business  transactions,  adjudges  that  the  possession  of  money 
vests  the  title  in  the  holder  as  to  third  persons  dealing  with 
him,  and  receiving  it  in  due  course  of  business  and  in  good 
faith,  upon  a  valid  consideration.  If  the  consideration  is  good 
as  between  the  parties,  it  is  good  as  to  all  the  world.  ^Money,' 
said  Lord  Mansfield,  in  Miller  v.  Race,  before  cited,  'shall 
never  be  followed  in  the  hands  of  a  person  who,  bona  fide, 
took  it  in  the  course  of  currency  and  in  the  way  of  business.'  " 
So,  in  Wood  v.  Bank,  129  Mass.  358,  we  find  this  language: 
"It  is  contended  that  there  is  nothing  in  these  facts  which 
shows  that  Jackson  pledged,  or  intended  to  pledge,  this  note 
as  security  for  his  debt  to  the  bank,  or  do  more  than  give  it 
to  the  bank  to  collect  as  agent  for  the  plaintiff ;  but  the  effect 
of  the  transaction,  as  between  Jackson  and  the  bank,  is  to  be 
determined  by  the  application  of  well  settled  legal  principles. 
Jackson  was  the  ostensible  owner  of  the  note.    He  delivered 
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it  to  the  bank  in  the  usual  course  of  business,  with  no  notice, 
express  or  to  be  implied,  tjiat  it  was  sent  for  collection  only, 
or  that  any  one  else  had  any  interest  in  it.  No  instructions 
as  to  the  application  of  the  proceeds  were  given.  He  knew 
that,  in  the  regular  course  of  business,  it  would  be  credited  to 
his  general  account,  to  be  availed  of  in  that  way  as  security  to 
the  bank.  It  has  long  been  settled  that  a  banker  who  has 
advanced  money  to  another  has  a  general  lien  on  all  securi- 
ties of  the  latter  which  are  in  his  hands  for  the  amount  of  his 
general  balance,  unless  such  securities  were  delivered  to  him 
under  a  particular  agreement  limiting  their  application.  The 
unknown  owner  of  the  note,  who  gave  it  to  Jackson  with  all 
the  appearance  of  title  in  him,  cannot  be  permitted  to  defeat 
the  right  of  the  bank,  who,  long  before  it  had  knowledge  of 
the  claim  had  applied  the  same  to  the  payment  of  Jackson's 
debt."  This  same  court,  in  the  case  of  School  Dist.  of  Green- 
field V.  First  Nat.  Bank.  102  Mass.  174,  speaking  to  the  same 
point,  said :  "A  trustee  who  deposits  in  a  bank  and  causes  to  be 
credited  to  his  private  account,  money  of  a  trust  fund,  without 
giving  any  notice  that  it  is  not  his  private  property,  or  making 
any  special  agreement  in  regard  to  it,  thereby  converts  it  to  his 
own  use,  so  that  the  bank,  in  the  absence  of  any  notice  that  it 
is  not  his  private  property,  may  apply  it  as  such."  In  Hatch 
V.  Bank,  147  K  Y.  184  (41  N.  E.  Eep.  403),  the  supreme 
court  of  New  York  had  the  question  before  it,  and  during  the 
course  of  its  opinion  said :  "If  Mills,  Robeson  &  Smith,  on 
receiving  the  check  of  Ferris  (to  whom  the  collateral  was 
sold),  had  at  once  collected  it,  and  turned  it  into  money,  and 
then  had  paid  that  money  to  the  bank  in  discharge  of  their 
debt  to  it,  and  the  bank  had  accepted  that  payment  in  ignor- 
ance of  the  source  from  which  the  money  had  been  derived, 
and  had  surrendered  the  notes  and  discharged  their  debtors' 
liability  in  good  faith,  the  owner  of  the  stolen  money  would 
have  had  no  right  of  recovery  as  against  the  bank  (citing 
Justh  V.  Bank,  56  K  Y.  478 ;  Stephens  v.  Board,  79  K  Y. 
183.     This  doctrine  goes  upon  the  ground  that  money  has 
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no  ear  mark ;  that,  in  general,  it  cannot  be  identified  as  chat- 
tels may  be ;  and  that  to  permit,  in  every  case  of  a  payment 
of  a  debt,  an  inquiry  as  to  the  source  from  which  the  debtor 
derived  the  money,  and  a  recovery  if  shown  to  have  been 
dishonestly  acquired,  would  disorganize  all  business  opera- 
tions, and  entail  an  amount  of  risk  and  uncertainty  which  no 
enterprise  could  bear.  The  rule  is  founded  upon  a  sound 
general  policy,  as  well  as  upon  that  principle  of  justice  which 
determines,  as  between  innocent  parties,  upon  whom  the  loss 
should  fall  under  the  existing  circumstances.  If,  therefore. 
Smith  had  come  with  the  money,  and  with  it  had  paid  his 
debt  over  the  counter,  the  amount  could  not  have  been 
recovered  by  the  plaintiff,  although  admitted  to  have  been  the 
actual  proceeds  of  the  stolen  certificate.  I  think  the  situa- 
tion was  not  at  all  changed  because  the  debtor  came  with 
Ferris  &  Kimball's  check,  which  the  bank  collected,  nor  does 
it  change  the  result  that  Smith  deposited  the  check,  and  did 
not  at  the  moment  direct  its  application  upon  the  liability  of 
the  firm." 

Had  the  bank  in  this  case  simply  relied  upon  its  lien  on 
the  deposit,  or  had  it  treated  it  simply  as  Security  for  the 
note  of  the  investment  company,  which  was  a  prior  and  ante- 
cedent debt,  it  may  be  that  it  should  not  be  treated  as  a  bona 
fide  holder  of  the  deposit.  But  the  evidence  shows  that  it 
canceled  and  surrendered  the  note  with  the  final  assent  of 
the  investment  company,  and  without  notice  of  plaintiff's 
rights.  In  the  case  of  Burnett  v,  Gustafson,  54  Iowa,  86,  in 
speaking  of  somewhat  similar  transactions,  we  said :  "What- 
ever may  be  regarded  as  the  proper  rule  respecting  the  trans- 
fer of  other  property  in  payment  of  existing  debts,  it  cannot 
be  denied  that  the  receipt  of  money  in  that  manner  is  in  the 
usual  course  of  business.  A  want  of  bona  fides  cannot  be 
attributed  to  the  party  who  surrenders  the  evidence  of  an 
existing  debt  in  consideration  of  money  paid."  Looking  yet 
further  into  our  own  decisions  regarding  the  matters  here  at 
issue,  and  we  find  that  in  the  case  of  Long  v.  Emdey,  57 
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Iowa,  12,  we  had  this  question:  "When  a  township  clerk 
has  received  public  money  of  the  township  in  his  capacity  of 
clerk,  and  has  deposited  the  money  with  the  bank  in  his 
individual  name,  as  a  general  deposit,  without  disclosing  the 
fact  that  the  money  was  a  public  fund,  and  without  adding 
or  mixing  it  with  his  own  individual  money,  does  the  money, 
in  law,  as  to  third  parties  without  notice,  remain  a  public 
fund,  or  has  it  become  the  individual  property  of  the  town- 
ship clerk  ?"  In  answer  to  that  we  said :  "We  think  the 
money  becomes  the  individual  property  of  the  person  making 
the  deposits," — citing  the  case  reported  in  102  Mass. 
Again,  in  the  case  of  SmUh%.  Bank,  99  Iowa,  282,  we  had 
almost  the  identical  question  here  presented,  and  we  there 
said  "that,  even  if  the  trust  relation  was  shown  *  *  * 
it  was  not  shown  that  defendant  had  notice  of  it,  or  facts 
from  which  it  could  be  said,  under  the  circumstances,  that 
it  should  be  held  to  have  been  put  upon  inquiry  to  ascertain 
the  existence  of  such  a  relation ;"  and  we  held  that,  in  view 
of  this  fact,  plaintiff,  the  beneficiary,  could  not  recover. 
Itfow,  while  we  have  been  quite  liberal  with  the  so-called 
"modern  trust-fund  doctrine,"  and  have  allowed  the 
cestui  que  trust  to  follow  his  property  into  the  hands  of 
receivers,  assignees,  etc.,  without  compelling  him  to  indentify 
the  particular  money  received  (Plow  Co.  v.  Lamp,  80  Iowa, 
V22,  and  Independent  Dist,  v.  King,  80  Iowa,  497),  yet  we 
have  never  so  extended  the  doctrine  as  to  work  a  hardship 
to  hona  fide  purchasers  for  value  or  those  who  stood  in  a  sim- 
ilar situation ;  and  we  do  not  think  a  doctrine  fraught  with 
so  much  hardship  to  the  commercial  world  as  that  relied 
upon  by  appellee  should  be  announced.  While  plaintiff 
might  have  established  a  trust  upon  the  property  in  the 
hands  of  the  bank,  if  it  had  not  applied  the  deposit  in  pay- 
ment of  tlie  debt  of  the  ostensible  owner,  yet,  as  it  had  so 
applied  the  money,  with  the  consent  of  the  investment  com- 
pany, and  without  knowledge  of  plaintiff's  rights,  we  do  not 
think  she  is  entitled  to  recover.     In  addition  to  the  author- 
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ities  already  cited,  we  call  attention  to  the  following  cases, 
which  support  the  rule  announced:  Newton  v.  Porter^  69 
K  Y.  lSS;Dottener  v.  Pike,  60  Ga,  29;  Dey  v.  Dey,  26  K 
J.  Eq.  182 ;  Mercier  v.  Hemme,  50  Cal.  606 ;  National  Bank 
V,  Insurance  Co.  lOJ:  U.  S.  54;  Swift  v.  Williams,  68  Md. 
236  (11  Atl.  Eep.  835) ;  Lee  v.  Lee,  67  Ala.  406.  The 
decree  of  the  district  court  is  reversed. 


Margaret  Farxsley,  Guardian  of -Martin  Boone,  a  person 

of  unsound  mind.  Appellant,  v.  W.  C.  Still  well 

and  J.  D.  Payne,  Sheriff. 

Recitals  in  Jndgment:  burden  of  proof.    Where  a  judgment  recites 

1  service  of  process  according  to  law  the  burden  of  proof  is  on 
one  attempting  to  show  want  of  service  to  overcome  to  presump- 
tion arising  from  the  recitals. 

Evidence  to  ovbrcome.  The  recitals  of  a  judgment  showed  the 
service  of  notice  of  the  suit  according  to  law.  The  appearance 
docket  failed  to  show  filing  of  original  notice,  and  the  fee  book 
failed  to  show  costs  taxed  for  the  same.  The  attorney  for  the 
judgment  plaintiff  testified  to  preparing  the  petition  and  original 

2  notice  in  the  case  and  return  of  the  notice  to  him  with  a  return 
of  service  which  he  thought  was  personal  service.  Defendant  at 
the  time  was  helpless  from  paralysis.  None  of  his  family  with 
whom  he  lived  at  the  time  knew  of  any  service  or  of  a  pending 
suit.  The  action  to  set  aside  the  judgment  was  brought  20  years 
after  its  entry.  Het  /,  insufficent  to  overcome  the  presumption 
of  service  arising  from  the  recitals  in  the  judgment. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Tuesday,  April  4,  1899. 

Action  in  equity  to  restrain  the  enforcement  of  and  to 
cancel  a  judgment  rendered  by  the  district  court  of  Dallas 
county  on  the  eleventh  day  of  October,  1878,  on  default, 
against  Martin  Boone,  in  favor  of  defendant  Stillwell,  for 
nine  hundred  and  ninety-seven  dollars  and  fifty-seven  cents. 
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Decree  was  rendered  dismissing  plaintiff's  petition,  from 
which  she  appeals. — Affirmed. 

White  £  Clarke  and  C.  C,  £  C.  L.  Xourse  for  appel- 
lant. 

Ayers,  Woodin  £  Ayers  and  P.  8,  Harris  for  appellees. 

Given,  J. — I.  The  groubd  upon  which  the  plaintiff 
asks  relief  is  that  no  original  notice  of  the  pendency  of  the 
action  wherein  said  judgment  was  rendered  was  ever  served 
on  Martin  Boone,  and  this  is  the  sole  contention  in  the  case. 
The  evidence  relied  upon  as  showing  that  an  original  notice 
of  the  pendency  of  said  action  was  served  on  Martin  Boone  is 
the  entry  in  the  judge's  calendar,  the  recital  in  the  judgment, 
and  the  testimony  of  W.  L.  Reed,  Esq.  The  entry  in  the 
judge's  calendar  reads:  "October  10,  1878.  Default,  and 
judgment  for  amount  of  note  and  interest  Clerk  assess. 
And  balance  of  account,  with  interest  at  the  rate  of  6  per 
cent,  from  March  8th,  1875.  Clerk  assess.''  The  judgment 
recites  as  follows:  "Now,  on  this  day  this  cause  coming  on 
to  be  heard,  the  plaintiff  appearing  by  Baugh,  Smith  & 
Sweeley,  attorneys,  and  it  appearing  to  the  court  that  the 
said  Martin  Boone  had  been  duly  served  with  notice  of  the 
pendency  of  this  suit  according  to  law,  and  failed  to  appear 
and  plead  thereto  within  the  time  provided  by  law,  it  is 
ordered  by  the  court  that  a  default  be,  and  the  same  is 
hereby,  entered  against  the  defendant."  Mr.  Reed  testifies 
that  he  is  practicing  law,  and  has  been  for  the  past  twenty- 
two  years,  in  the  city  of  Des  Moines ;  that  in  1878  the  defend- 
ant Stillwell  placed  in  his  hands  a  promissory  note  and  an 
account  against  Martin  Boone,  a  resident  of  Dallas  county, 
to  be  put  into  judgment  Mr.  Reed's  memory  is  evidently 
not  entirely  clear  as  to  the  transactions  about  which  he  testi- 
fies, and  his  statements  are  given  with  care  and  some  quali- 
fications. For  these  reasons,  question  is  made  as  to  the 
weight  that  should  be  given  to  his  testimony.     We  think  it 
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fairly  establishes  the  following  facts :  That  about  the  first 
of  June,  1878,  he  prepared  the  petition  and  original  notice 
in  said  case,  and  put  the  notice  into  the  hands  of  G.  G. 
Brewer,  a  constable  of  Polk  county,  to  serve  the  same.  That 
Brewer  returned  the  notice  with  a  return  of  service  thereon 
verified  by  Brewer  before  Mr.  Keed  as  notary  public  He 
says:  "My  recollection  is  that  it  showed  personal  service. 
I  do  not  know  whether  it  showed  that  he  received  a  copy  of 
the  notice,  or  that  it  was  waived.''  The  papers  were  sent  by 
mail* to  Baugh,  Smith  &  Sweeley,  at  Adel,^the  attorneys 
who  appeared  and  took  the  default  and  judgment.  Mr.  Reed 
kept  a  copy  of  the  petition  and  of  the  notice,  which  copies  he 
produced  on  the  trial.  The  notice  is  in  due  form,  but  there 
is  no  copy  of  any  return  thereon.  It  is  contended  that, 
because  of  the  following  facts,  service  of  notice  could  not 
have  been  made  upon*  Martin  Boone  during  the  summer  of 
1878  without  its  being  known  to  some  members  of  the  family, 
and  that  it  was  not  known  to  any  of  them  that  such  notice 
had  been  served :  It  appears  that  Martin  Boone  resided  in 
the  family  of  his  mother,  at  Booneville;  the  family  consist- 
ing of  the  mother,  Martin,  the  plaintiff,  Mrs.  Farnsley,  and 
the  hands  whom  Mrs.  Boone  had  employed  on  the  farm. 
Martin  Boone  was  paralyzed  in  1874,  in  consequence  of 
which  he  was  unable  to  care  for  himself  during  the  summer 
of  1878,  and  could  not  be  left  alone.  At  that  time  his  power 
of  speech  and  •  his  mental  faculties  were  considerably 
impaired,  and  he  was  so  helpless  as  to  be  confined  to  his  room. 
Daughters  of  Mrs.  Boone,  residing  elsewhere,  frequently 
visited  her  home,  remaining  for  a  week  or  two  at  a  time, 
assisting  in  taking  care  of  Martin.  Mrs.  Farnsley  and  the 
other  sisters  of  Martin,  as  well  as  the  farm  hands,  disclaim 
any  knowledge  of  any  notice  being  served  on  Martin  during 
the  summer  of  1878 ;  and  it  is  insisted  that,  because  of  the 
interest  which  Mrs.  Boone  had  taken  in  settling  up  the  affairs 
of  her  son  after  he  was  paralyzed,  had  she  known  of  the 
service  of  such  notice  she  would  have  looked  after  the  case. 
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Mrs.  Boone  died  before  the  commencement  of  this  action, 
and  the  property  being  pursued  under  the  judgment  is  Mar- 
tin's interest  in  the  real  estate  of  which  his  mother  died 
siezed. 

II.  Under  a  familiar  and  undisputed  rule  of  law,  we 
must  presume  from  the  recitals  in  the  judgment  in  question 
that  Martin  Boone  had  been  duly  served  with  notice  of  the 
pendency  of  that  action,  and  that  the  burden  is  on  the  plain- 
tiff to  overcome  this  presumption.  Jamison  i\  Weaver,  84 
Iowa,  612.  This  presumption  is  groimded  upon  the  fact 
that  courts  are  required  to,  and  do,  exercise  care  to  know 
that  they  have  jurisdiction,"  by  the  service  of  notice,  to  render 
defaults  and  judgments  in  such  cases.  It  is  insisted  in  argu- 
ment that  courts  do  not  usually  inspect  the  returns,  but  act 
upon  the  representations  of  counsel  as  to  service.  Such 
surely  should  not  be,  and  we  think  It  is  not,  the  practice. 
We  are  not  warranted  in  assuming  that  any  reputable  attor- 
ney would  seek  to  take  a  default  without  service  of  notice,  or 
that  courts  are  so  negligent  in  such  matters  as  to  entertain 
jurisdiction  without  inspecting  the  return  of  service  of 
original  notice  upon  which  the  jurisdiction  depends.  For 
these  reasons  this  presumption  carries  with  it  much  force, 
and  it  is  not  overcome  by  facts  from  which,  merely,  a  contrary 
presumption  may  arise.  The  burden  is  on  the  plaintiff  to 
show  by  direct  and  satisfactory  evidence  that  this  presump- 
tion is  not  well  founded.  The  additional  evidence  relied 
upon  to  show  that  there  was  no  service  of  notice  is  substan- 
tially as  follows :  The  appearance  docket  fails  to  show  the 
filing  of  an  original  notice,  the  fee  book  fails  to  show  that 
any  costs  were  taxed  for  serving  an.  original  notice,  and 
diligent  search  of  the  files  of  the  clerk's  office  fails  to  dis- 
cover the  presence  of  such  a  notice.  The  absence  of  a  notice 
in  the  files  may  be  accounted  for  by  the  fact  that  the  files 
were  not  then,  as  now,  inclosed  in  wrappers,  but  merely  held 
together  by  rubber  bands,  and  that  between  the  rendition  of 
the  judgment  and  the  search  the  clerk's  office  was  removed 
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from  one  place  to  another.  These  facts  render  it  possible 
that  the  notice  was  lost  in  the  removal.  The  absence  of 
entries  in  the  appearance  docket  and  fee  book  might  well 
result  from  neglect  on  the  part  of  the  clerk.  If  it  were 
because  there  was  no  original  notice,  it  would  seem  probable 
that  the  clerk  would  have  called  the  attention  of  the  court  to 
that  fact  Again,  we  are  unable  to  discern  any  reason  why 
the  attorneys  would  desire  a  default  without  notice,  and  a 
void  judgment  thej*eon.  There  was  nothing  to  prevent  them 
from  having  service  on  Martin  Boone,  or,  if  his  condition 
was  such  that  legal  service  could  not  bo  made  upon  him,  the 
attorneys  knew  how  to  proceed  so  that  a  judgment  obtained 
would  be  valid.  We  do  not  think  the  presumption  that 
obtains  in  favor  of  the  validity  of  the  judgment  is  overcome 
by  the  inferences  that  may  be  drawn  from  the  absence  of  a 
notice  from  the  files,  or  of  entries  in  the  appearance  docket 
and  fee  book.  Counsel  for  appellant  insist  that  it  is  impos- 
sible for  any  one  to  define  or  explain  how  this  notice  could 
have  been  served  without  the  knowledge  of  some  member  of 
Mrs,  Boone's  family.  From  the  facts  proven,  the  inferences 
would  be  that  some  one  having  the  care  of  Martin  would 
know  of  the  service  of  this  notice ;  and  it  may  also  be  inferred, 
from  the  interest  which  Mrs.  Boone  took  in  the  affairs  of  her 
son  after  his  affliction,  that  she  would  have  looked  after  the 
case,  had  she  known  that  it  was  pending.  These  inferences 
merely  lead  to  the  presumption  that  no  notice  was  served,  but 
they  do  not  preclude  the  possibility  of  its  having  been  duly 
served.  We  do  not  think  these  inferences  overcome  the  pre- 
sumption that  the  court  acted  carefully  and  judiciously,  and 
with  competent  jurisdiction,  in  rendering  this  default  and 
judgment.  Appellants  rely  largely  on  Jamison  v.  WeaVer, 
supra.  While  the  cases  are  identical  in  most  of  the  facts, 
they  differ  in  this.  In  that  case  Jamison  testified  "with 
much  positiveness  that  no  notice  in  the  case  was  served  upon 
him,  and  that  he  had  no  knowledge  of  such  a  case,  or  of  a 
judgment  against  him,  until  execution  was  issued  in  Octo- 
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ber,  1889";  thus  preseating  direct  and  positive  testimony 
against  the  presumption  arising  from  the  recital  in  the  judg- 
ment The  plaintiff  produces  no  such  testimony  in  this  case, 
but  simply  facts  from  which  presumptions  may  be  drawn 
adverse  to  that  which  arises  upon  the  face  of  the  record.  In 
the  case  of  Squires  v.  Jeffrey,  101  Iowa,  677,  there  was  posi- 
tive evidence  that  no  notice  had  been  served.  The  fact  that 
no  effort  was  made  to  enforce  this  judgment  until  1898  was 
because  Martin  Boone  had  no  property  subject  to  execution 
until  the  death  of  his  mother.  Our  conclusion  is  that  plain- 
tiff has  failed  to  show  herself  entitled  to  the  relief  demanded, 
and  the  judgment  of  the  district  court  is  therefore  affirmed. 
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JOs  S97.  Henry  Kling,  Executor  of  the  estate  of  Henrv  Schnell- 

133    m  becker,  v.  John  Schxellbecker,  Appellant,  Adam 

loo        liKn  

German,  Mary  Kling,  Barara  Silbheb 

AND  Catherine  Schorsoh. 
Appellees. 

Willtc  CONSTRUCTION.    Where  a  testator  directs  that  bis  estate  be 
1    equally  divided  between  his  wife  and  his  wife's  sisters  and  brothers 
devisees  take  per  capita  and  not  per  stirpes. 

Appeal  from  Jasper  District  Court. — IIon.  Ben  McCoy, 

Judge. 

Wednesday,  April  5,  1899. 

Proceedings  for  the  construction  of  the  will  of  Henry 
Schnellbecker,  deceased.  The  question  is  whether  the 
devisees  take  per  stirpes  or  per  capita.  The  trial  court 
found  that  they  took  per  capita,  and  John  Schnellbecker,  one 
of  the  devisees,  appeals. — Affirmed, 

A.  M.  Ilarrah  for  appellant. 

Geo.  C.  Kipp  and  W.  0.  Clements  for  appellees. 
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Deemeb,  J. — The  testator  died  in  the  year  1894  with- 
out direct  issue.     His  wife  died  about  the  year  1890,  leaving 
no  estate  and  no  direct  heirs.     At  the  time  of  the  execution 
of  the  will,  which  was  in  the  summer  of  1894,  testator  had 
one  sister  living,  who  was  his  only  heir.     This  sister  died  in 
the  year  1897^  leaving  appellant,  her  son,  as  her  only  heir. 
Testator's  wife  left  one  brother  and  two  sisters  as  her  only 
surviving  heirs;  and  they,  with  Mary  Kling,  a  devisee,  are 
the  appellees  in  this  case.     The  will  was  admitted  to  probate 
in  February  of  the  year  1897.     After  making  certain  specific 
bequests,  the  will  read  as  follows :     "All  the  remainder  of  my 
estate  must  be  equally  divided  between  my  sister  and  my 
wife's  sisters  and  brothers.''     A  codicil  to  the  will  makes 
the  following  provision:     "This  certifies  that  on  the  31st 
day  of  May,  A.  D.  1894,  I,  Henry  Schnellbecker,  executed 
my  last  will  and  testament  in  the  presence  of  Geo.  P.  Kipp 
and  another  witness,  whose  name  I  do  not  r^iember;  and 
in  the  said  will  I  made  the  following  bequests,  to-wit:    One 
hundred  dollars  each  to  the  three  grandchildren  of  George 
Phiffer,  residing  in  Germany.     This  bequest  I  hereby  annul 
and  rescind,  and  the  three  hundred  dollars  must  be  equally 
divided  between   my  brothers  and  sisters  and  my  wife's 
brothers  and  sisters,  in  addition  to  the  amount  bequeathed  to 
them  in  my  will  of  May  31,  1894,  and  my  bequest  in  said 
will  to  Mary  B.  Kling.     I  direct  that  the  foregoing  be 
added  to  my  said  will  when  the  same  is  probated."     Appel- 
lant contends  that  the  property  devised  by  the  will  and  codicil 
"should  be  divided  per  stirpes,  to  two  classes, — one  class 
being  the  testator's  sister,  now  represented  by  her  son  and 
only  heir,  John  Schnellbecker;  the  other  class  being  his 
deceased  wife's  two  sisters  and  brother" ;  while  appellee  con- 
tends, and  the  trial  court  found,  that  it  should  be  divided  per 
capita.    While  the  intention  of  the  testator  is  the  polar  star 
in  all  inquiries  involving  the  interpretations  of  wills,  yet  cer- 
tain phrases  found  in  such  instruments  have  received  a 


638  Kling  v.  Schnbllbeckbr.  [  107  Iowa 

judicial  construction  which  the  testator  is  presumed  to  have 
had  in  mind.  One  of  these  canons  of  construction  is  that 
when  an  estate  is  devised  to  be  divided  equally  between  cer- 
tain persons,  whether  specifically  named,  or  designated  by 
more  general  terms,  as  the  children  or  heirs  of  certain  per- 
sons, the  language  imports  the  taking  of  an  equal  share  by 
each  legatee,  in  the  absence  of  other  provisions  showing  a 
contrary  intention.  In  other  words,  they  take  per  capita, 
and  not  per  stirpes.  Smith  v,  Curtis,  29  N.  J.  Law,  345; 
Pumell  V.  Culbertson,  12  Bush.  369 ;  Johnson  v.  Knight,  117 
N.  C.  122  (23  S.  E.  Eep.  92)  ;  Pitney  v.  Brown,  44  111.  363; 
Jackson  v.  Luquere,  5  Cow.  221 ;  Farmer  v.  Kimball,  46  N. 
H.  435;  Weston  v.  Foster,  7  Mete.  (Mass.)  297. 

Much  is  made  in  the  argument  of  the  word  ^Tbetween," 
and  it  may  be  conceded  that,  strictly  speaking,  it  implies  a 
division  between  two  parties,  or  classes;  but  the  reference 
may  be  to  more  than  two  parties.  Hashell  v,  Sargent,  113 
Mass.  343.  When  the  words  ^^between"  and  "among*'  fol- 
low the  verb  "divide,"  their  general  significance  is  very  sim- 
ilar, and  in  popular  use  they  are  snynonymous,  though 
"among*'  connotes  a  collection,  and  is  never  followed  by  two 
of  any  sort,  while  "between"  may  be  followed  by  any  plural 
number,  and  seems  to  refer  to  individuals  of  a  class,  rather 
than  to  the  class  itself.  Senger  v,  Sengers  Ex'vs,  81  Va. 
698 ;  ^Yard  v,  Tomhvns,  30  K  J.  Eq.  4 ;  Lord  v,  Moore,  20 
Conn.  122;  Myers  v.  Myers,  23  How.  Prac.  410.  In  the 
case  of  Farmer  v.  Kimball,  supra,  the  court,  in  referring  to 
the  use  of  the  word  "between,"  said:  "If  in  this  case  the 
residue  of  the  estate  had  been  given  to  the  cousins  and  the 
children  of  the  mother's  cousins,  to  be  equally  divided  among 
them,  the  devisees  would  have  taken  per  capita,  unless  some- 
thing in  the  will  indicated  a  different  intent  This  construc- 
tion is  not  controlled  by  the  use  of  the  word  "between,"  or 
by  the  fact  that  the  divisees  are  not  each  named  individually. 
Upon  the  whole,  we  think  that  any  inference  of  an  intention 
to  divide  the  residue  by  classes  is  merely  conjectural,  and 
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quite  too  uncertain  to  prevent  the  application  of  the  well- 
settled  general  rula  With  a  definite  rule  of  construction 
for  the  ^vords  used  by  the  testator,  and  with  nothing  to  indi- 
cate a  different  intent  on  his  part,  the  question  presented  is 
not  diflScult  of  solution.  It  will  be  noticed  that  the  devise 
is  not  to  the  heirs  of  certain  brothers  and  sisters,  but  directly 
to  the  brothers  and  sisters,  as  individuals.  In  this  respect 
the  case  differs  from  Fissel's  Appeal,  27  Pa.  St  55; 
Young's  Appeal,  83  Pa.  St.  59,  and  other  like  cases 
relied  upon  by  appellant.  Here  the  reference  is  to  indi- 
viduals, and  not  to  a  class  of  persons,  as  in  Bassett  v. 
Granger,  100  Mass.  348,  and  Holbrook  v.  Harrington,  16 
Gray,  102.  The  case  is  more  nearly  like  Crow  v.  Crow,  1 
Leigh,  74,  and  Hoxton  v.  Griffith,  18  Grat.  577.  Notice 
should  also  be  taken  of  the  fact  that  the  gift  is  not  substitu- 
tional, as  to  several  or  their  children,  as  in  Congreve  v. 
Palmer,  16  Beav.  435,  and  cases  holding  to  the  same  doc- 
trine. 

Appellant  further  contends  that  the  bequest  to  Mary  B. 
Kling  was  revoked  and  annulled  by  the  codicil.  That  ques- 
tion does  not  seem  to  have  been  presented  to  the  lower  court, 
and  therefore  cannot  be  considered  on  this  appeal.  The  trial 
court   correctly    interpreted    the   will,    and    its    decree    is 

AFFIRMED. 


E.  J.  Louohran  v.  Des  Moines  Street  Kailway  Company      ^^  ^ 

et  ah.  Appellants. 

Appeal:  eiiror:  Pr  sump  ion  of  pr  judice,    A  presumption  that  an 
1    erroneous  instruction  is  prejudical  prevails  unless  the  evidence  is 
such  as  to  overcome  it. 

Appeal  from  PoVc  District  Court, — ^Hon.  W.  A.  Spurrier, 

Judge. 

Wednesday,  April  5,  1899. 
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Action  for  malicious  prosecution.  Judgment  for  plain- 
tiff, and  the  defendants  appealed. — Reversed. 

N.  T.  Guernsey  for  appellants. 
(7.  C,  Cole  for  appellee. 

Granger,  J. — This  is  an  action  for  damages  for  malic- 
ious prosecution.  The  plaintiff  is  a  citizen  of  Des  Moines^ 
and  his  business  is  that  of  a  brass  founder  and  a  worker  in 
metals.  The  defendant  company  uses  copper  wire  in  the 
operation  of  its  railway  lines.  Some  of  its  wires  on  a  part 
of  its  lines  was  missing,  and  a  quantity  of  it  was  found  in 
possession  of  the  plaintiff  by  an  oflScer  with  a  search  warrant. 
This,  with  other  information,  led  to  his  arrest  on  an  informa- 
tion charging  petit  larceny,  filed  by  defendant  Scholes,  who 
was  in  the  employ  of  the  defendant  as  adetective.  It  appeared 
that  the  wire  was  taken  by  some  boys,  and  was  purchased 
from  them  by  plaintiff,  and  the  theory  of  the  prosecution  was 
that  plaintiff  had  so  acted  as  to  be  criminally  liable.  On 
the  trial  of  the  information  the  plaintiff  was  acquitted,  and 
this  action  is  for  damages  on  the  ground  that  the  prosecution 
was  instigated  by  the  defendants  maliciously  and  without 
probable  cause. 

On  the  question  of  probable  cause,  the  court  instructed 
the  jury  that  the  burden  was  upon  the  defendants  to  show 
that  they  had  probable  cause  for  believing  the  plaintiff  was 
guilty  of  the  crime  of  larceny.  This  cause  was  tried  in  the 
district  court  before  PhUpot  v.  Lucas,  101  Iowa,  478,  was 
determined  in  this  court ;  and,  in  view  of  that  case,  it  is  con- 
ceded that  the  instruction  of  the  court  is  erroneous,  but  it  is 
urged  that  the  error  is  without  prejudice.  From  the  error 
in  the  giving  of  the  instruction,  prejudice  is  presumed,  and 
the  record  is  not  such  as  to  overcome  that  presumption.  In 
fact,  the  separate  readings  given  the  case  in  this  court  show 
a  decidedly  contrary  impression  from  the  evidence,  and  we 
readily  concur  in  the  conclusion  that  the  error  was  preju- 
dicial.    We  discover  no  other  reversible  error. — ^Reversed. 
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State    of    Iowa    v.    Charles    McAllister,    Defendant, 

Thomas  J.  Johnson,  Appellant. 

Costs:  Li tbii'y  of  prosecu'or.  A  private  prosecutor  who  instituted 
the  prosecution  maliciously,  and  without  probable  cause,  cannot, 
1  on  the  failure  thereof  be  taxed  with  the  costs,  unless  the  indict- 
ment is  indorsed  that  it  was  found  at  his  instance,  as  required  by 
Code  1878,  section  4292  (Ck>de  5275)  which  authorizes  the  court,  on 
the  failure  of  the  prosecution  if,  in  its  opinion  it  was  malicious, 
and  without  probable  cause,  to  tax  the  costs  thereof  against  him. 

Appeal  from  Dubuque  District  Court. — ^Hon.  J.  L.  Husted^ 

Judge. 

Wednesday,  April  5,  1899.  * 

The  defendant  McAllister  was  indicted,  tried,  and 
acquitted  of  the  crime  of  assault  with  intent  to  inflict  great 
bodily  injury  upon  Thomas  J.  Johnson.  Judgment  was 
rendered  as  follows:  "It  appearing  to  the  court  that  this 
prosecution  was  commenced  and  the  indictment  was  found  at 
the  instance  of  a  private  prosecutor,  to-wit,  Thomas  J.  John- 
son, as  shown  by  his  own  uncontradicted  testimony,  and  the 
court  being  satisfied  that  the  prosecution  was  instigated  by 
malice,  and  without  probable  cause,  the  costs  therein  are 
taxed  to  said  Thomas  Johnson,  and  judgment  rendered 
hereon  against  him  therefor,  to  which  said  Thomas  Johnson 
excepts ;  and  it  is  further  ordered  that  the  judgment  defend- 
ant have  ninety  days  within  which  to  prepare,  have  signed 
and  filed,  a  bill  of  exceptions."  Thereafter  the  clerk  of  said 
court  taxed  the  costs  in  said  case  in  the  sum  of  two  hundred 
and  fifty-three  dollars  and  seventy-five  cents.     From  this 

judgment  the  said  Thomas  J.  Johnson  appeals. — Reversed. 

> 
Henderson,  Hurd  &  Kiesel  for  appellant 
Vol.  107  la  -41 
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Given,  J. — I.     Section  4292  of  the  Code  of  1873  is  as 
follows :     "When  an  indictment  is  found  at  the  instance  of 
a  private  prosecutor,  the  following  must  be  added  to  the 
endorsement  required  by  the  preceding  section,  Tound  at  the 
instance  of  (here  state  the  name  of  the  person),  and  in  such 
case,  if  the  prosecution  fails,  the  court  trying  the  cause  mav 
award  costs  against  the  private  prosecutor,  if  satisfied,  from 
all  the  circumstances,  that  the  prosecution  was  malicious  or 
without  probable  cause."     Section  5275  of  the  present  Code 
is  the  same  as  that  quoted  above.     The  indictment  against 
Charles  McAllister  was  not  indorsed  as  found  at  the  instance 
of  the  private  prosecutor.     Appellant  insists  that,  not  being 
so  indorsed,  the  court  had  no  power  to  render  judgment 
against  him;  also  that,  even  with  or  without  such  indorse- 
ment, if  the  court  had  such  power,  it  could  not  be  exercised 
without  notice  to  appellant,  and  giving  him  his  day  in  court 
in  which  to  defend  himself.     We  regret  that  the  case  is  sub- 
mitted without  full  argument,  as  the  construction  of  this 
statute  in  these  respects  is  directly  presented  to  this  court 
for  the  first  tima     Chapter,  24,  Laws  1852,  approved  Janu- 
ary 18,  1853,  is  as  follows:     "That  in  all  prosecutions  for  a 
violation  of  any  of  the  penal  laws  in  any  of  the  courts  of  this 
state,  said  prosecution  being  at  the  instance  of  a  private 
prosecutor,  the  court  trying  said  cause,  if  said  prosecution 
fails,  may  award  costs  against  said  private  prosecutor  if, 
from  the  circumstances  of  the  case,  said  court  is  satisfied  the 
prosecution  was  malicious  or  without  probable  cause.     That 
when  an  indictment  is  found  at  the  instance  of  a  private 
prosecutor,  the  foreman  of  the  grand  jury  shall  endorse 
thereon  the  name  of  the  person  at  whose  instance  the  same 
was  found.''     In  State  v.  Doivn^ell,  11  Iowa,  452, — a  case 
arising  imder  this  statute, — the  charge  was  ignored  by  the 
grand  jury,  and  "the  court,  being  satisfied  from  the  circum- 
stances in  the  case  that  the  prosecution  was  set  on  foot  by  one 
D.  Silversmith  and  Lewis  Toppe  without  probable  cause, 
directed  that  the  costs  of  the  prosecution,  assessed  at  sixty- 
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nine  dollars  and  fifty;  cents,  should  be  taxed  up  and  recovered 
against  the  said  Silversmith  and  Toppe."  They  appeared, 
and  moved  to  set  aside  the  order  upon  the  ground  that  the 
court  exercised  the  authority  without  evidence,  and  without 
^ving  an  opportunity  to  be  heard.  This  court  says :  "With 
r^ard  to  the  latter  objection,  if  the  order,  in  the  first 
instance,  was  made  in  the  absence  of  the  parties,  it  neverthe- 
less appears  from  the  records  that  the  court  afterwards  enter- 
tained a  motion  to  set  aside  such  order,  in  the  determination 
of  which  we  are  to  presume  the  parties  were  fully  heard. 
The  motion,  upon  hearing,  was  overruled.  As  to  the  insuffi- 
ciency of  the  evidence  or  circumstances  authorizing  such  a 
taxation  of  the  costs  against  the  prosecutors,  the  parties 
aggrieved  should  have  had  the  same  made  of  the  record,  and 
certified  up  to  this  court,  if  upon  such  a  question  they  desired 
the  opinion  of  this  court."  It  will  be  observed  that  no  ques- 
tion was  made  as  to  the  power  of  the  court  under  that  statute, 
npon  proper  notice  and  sufficient  evidence,  to  make  the  order 
that  it  did.  The  court,  without  determining  whether  or  not 
notice  was  required,  affirmed  upon  the  ground  that  the  ap^- 
lants  were  fully  heard  on  their  motion  to  set  aside  the  order ; 
and,  as  the  evidence  w^as  not  certified,  its  sufficiency  could 
not  be  considered.  Section  4646  of  the  Revision  is  substan- 
tially the  same  as  said  section  4292  of  the  Code  of  1873  and 
section  5275  of  the  present  Code.  Said  chapter  24  author- 
ized the  court  trying  the  case  to  award  costs  against  private 
prosecutors  when  satisfied  that  the  prosecution  was  malicious, 
and  without  probable  cause,  while  said  latter  statutes  limit 
this  power  to  cases  where  the  indictment  bears  an  indorse- 
ment showing  that  it  was  found  at  the  instance  of  a  private 
prosecutor,  and  giving  his  name.  We  think  this  change  in 
the  statute  is  quite  significant,  and  indicates  clearly  that  the 
legislative  intention  was  to  limit  the  power  to  tax  costs  to 
private  prosecutors  to  cases  where  the  indictment  was 
indorsed  as  provided  in  said  section  4292.  This  indictment 
not  being  so  indorsed,  we  think  the  district  court  had  no 
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autiiority  to  tax  these  costs  to  the  appellant  The  question 
whether,  in  any  case,  costs  can  be  so  taxed  without  notice  to 
the  party  to  be  charged,  we  do  not  determine,  as  it  is  not 
necessary  to  a  disposition  of  this  case,  and  we  prefer  not  to 
determine  it  in  the  absence  of  full  arguments  In  State  v^ 
Briggs,  68  Iowa,  417,  it  was  held  that  the  indorsement  of  an 
indictment  that  it  was  found  at  the  instance  of  a  private 
prosecutor  was  directory,  and  that  such  indorsement  was  not 
essential  to  the  validity  of  the  indictm^it.  For  the  reasons 
stated,  the  judgment  of  the  district  court  is  keversed. 
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Frank    Bartel,    Plaintiff,    v.    A.    N.    Hobsox,    Judge^ 

Defendant 

Contempt:    information.    Contempt  for  violating  a  liquor  injunc- 

2    tion  is  sufficiently  charged  against  a  defendant  by  an  information 

which  states  that  he  sold  liquor  unlawfully  by  himself  or  agent, 

that  defendant  made  certain  illegal  sales  and,  also,  that  he  com* 

mitted  such  acts  as  agent. 

Decree.    Where  the  defftndant  is  in  court  when  a  decree  is  rendered,. 

1    a  decree  which  states  that  an  injunction  against  selling  liquor 

8    ought  to  issue,  directs  its  issuance  and  orders  and  decrees  that 

defendant  is  enjoined  from  selling,  is  self  executing  and  ita 

violation  is  a  contempt  though  no  formal  injunction  has  issued. 

Mulct  Law.     An  insufficient  statement  of  consent  is  no  defense  to 

4  prosecution  for  selling  liquor  though  the  seller  believed,  in  good 
faith,  that  the  consent  filed  was  sufficient. 

Same.    Where  one  takes  orders  for  beer  in  saloons  and  fills  them 
with  beer  stored  in  a  house  separated  from  the  street  by  a  rail* 

5  road  right  of  way,  delivery  and  payment  being  made  in  said 
saloons,  he  is  not  selling  '*in  a  single  room  having  but  one 
entrance  or  exit  and  that  opening  upon  a  business  street"  as  is 
authorized  by  the  mulct  law  under  certain  conditions. 

Wednesday,  April  5,  1899. 

Proceeding  by  certiorari  for  the  review  of  an  adjudica- 
tion by  the  district  court  of  Winneshiek  county  by  which  the 
plaintiff  was  found  guilty  of  contempt,  and  required  to  pay 
a  fine  and  costs. — Judgment  ajfir^med. 
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Dan  Shea  and  John  B,  Kaye  for  plaintiff. 
E.  R.  Acres  and  E.  W.  Cutting  for  defendant. 

Robinson,  C.  J. — The  record  submitted  to  us  shows 
the  following  facts:  In  November,  1894,  in  an  action  in 
equity  in  which  J.  L.  Cameron  was  plaintiff,  and  C.  &  J. 
Michel,  C.  Michel,  J.  Michel,  Frank  Barth,  and  another 
were  made  defendants,  the  defendants  named  were  found  to 
have  created  a  nuisance  by  maintaining  a  place  for  the 
illegal  sale  of  intoxicating  liquors,  and  by  selling  therein 

such  liquors  illegally ;  and  it  was  further  found  "that 
1  a  perpetual  injunction  ought  to  issue  against  the 

defendants"  above  named,  "forever  restraining  them" 
from  selling  illegally,  or  keeping  with  intent  to  sell  illegally, 
intoxicating  liquors  in  the  place  which  they  had  maintained, 
or  elsewhere  within  the  Thirteenth  judicial  district,  and  from 
permitting  that  place  to  be  used  as  a  place  in  which  to  sell  or 
to  keep  for  sale  intoxicating  liquors  in  violation  of  law.  The 
decree  also  contained  the  following:  "It  is  therefore 
ordered,  adjudged,  and  decreed  that  defendants  are  enjoined, 
and  that  a  perpetual  injunction  issue  against  the  defendants 
(naming  them),  forever  restraining  them,  and  each  of  them, 
from  the  sale  of  intoxicating  liquors  on  the  premises 
described;  *  *  *  and  it  is  futher  ordered  that  a  per- 
petual injunction  issue  against  the  defendants,  forever 
restraining  them,  and  each  of  them,  from  permitting  the  said 
premises  *  *  *  above  described,  or  the  buildings 
thereon,  or  any  part  of  them,  to  be  used  as  a  place  for  the 
illegal  sale  of  intoxicating  liquors  intended  to  be  sold 
illegally."  In  September,  1897,  Cameron  filed  in  the  office 
of  the  clerk  of  the  district  court  of  Winneshiek  county  an 
affidavit,  to  which  was  attached  a  copy  of  the  decree  to  which 
we  have  referred.  The  affidavit  allied  that  the  Frank 
Earth  named  in  the  decree,  and  Frank  Bartel,  the  plaintiff 
in  this  proceeding,  are  one  and  the  same  person ;  that  Bartel 
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has  always  recognized  that  he  is  the  person  to  whom  the 
decree  refers  as  "Frank  Barth'* ;  that  no  writ  of  injunction 
was  ever  issued  on  the  decree  against  Bartel,  but  that  he  was 
represented  in  court  when  the  decree  was  rendered,  and  had 
full  knowledge  of  it ;  that  ever  since  it  was  rendered!  he  has 
been  engaged,  as  agent  for  a  foreign  brewing  company,  in 
maintaining  on  the  premises  described  in  the  decree  a  place 
where  intoxicating  liquor  was  and  is  kept  with  intent  on  his 
part  to  sell  it  in  Decorah  in  violation  of  law ;  that  at  various 
times  between  January  I,  1896,  and  September  1,  1807,  he 
did,  in  violation  of  the  decree  and  of  law,  sell  in  various  places 
in  Decorah  to  diflferent  persons,  intoxicating  liquors,  in  viola- 
tion of  law ;  and  that  by  reason  of  the  various  sales  he  is  in 
contempt  of  court.  The  aiBdavit  asked  that  Bartel  be 
required  to  show  cause,  if  any  he  had,  why  he  should  not  be 
punished  for  contempt.  Bartel  appeared  and  demurred  to 
the  affidavit,  but  the  demurrer  was  overruled,  an  answer  to 
the  affidavit  was  filed,  and  to  that  Cameron  filed  a  reply. 
There  was  a  hearing  on  the  issues  thus  formed,  which  resulted 
in  the  judgment  which  the  plaintiff  asks  to  have  reviewed. 

I.  The  plaintiff  contends  that  the  affidavit  was  insuffi- 
cient to  charge  a  contempt,  in  that  it  charged  that  he,  "either 
by  himself  or  agent  or  servant,"  unlawfully  sold  intoxicating 

liquor,  and  that  it  also  allied  that  he  was  the  agent 
2  of  another.     It  was  quite  possible  for  the  plaintiff  to 

have  acted  through  the  medium  of  a  subagent  for 
whose  acts  he  was  responsible,  but  in  addition  to  the  aver- 
ment to  which  the  plaintiff  objects  are  others  which  charge 
that  he  committed  the  unlawful  acts  described,  and  also  that 
he  committed  them  as  an  agent.  The  information  sufficiently 
charged  acts  which  were  in  violation  of  the  decree,  if  that 
was  self-enforcing. 

II.  It  is  claimed,  however,  that  the  decree  was  not  self- 
enforcing,  and,  as  no  injunction  was  ever  issued  thereon,  that 
the  plaintiff  cannot  have  been  giiilty  of  contempt.     There  are 
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wmio  provisions  in  the  dwree  which  give  color  to  that 

3  claim.     The  statement  that  **a  peqn^tual  injimction 
ouglit   to  issue,"   and   the  order  that   "a   perpetual 

injunction  issue,"  seem  to  contemjdate  the  issuing  of  proc»t»68 
for  the  enforcement  of  the  decree;  but  it  also  states  that  it  is 
"onlered,  adjudged,  and  d(H»ree<l  that  the  defendants  are 
enjoincil,"  and  that  provision  and  the  one  in  regard  to  a 
perpetual  injunction  must  necessarily  refer  to  the  same  acts. 
We  <lo  not  And  anything  dec»ide<l  in  the  cases  of  Dickinson  v. 
Eichom,  7S  Iowa,  710;  Litulsay  r.  Court,  75  Iowa,  500; 
nor  in  10  Am,  &  Eng.  Enc,  Law,  set^tion  1013  et  seq,,  cited 
by  the  plaintiff,  in  conflict  with  the  conclusion  we  reach. 
The  plaintiff  was  in  court,  ami  knew  for  what  the  decree 
provide<l ;  and  it  was  as  effwtual,  so  far  as  it  was  self-enforc- 
ing, as  it  would  have  been  ha<l  formal  process  l)een  issued  and 
servwl.  Milne  v.  Van  Buskirk,  1)  Iowa,  558.  What  we 
have  said  must  not  be  understood  to  apply  to  matters  in 
regard  to  which  a  decree  is  not  sc»lf-enforcing,  as  where  the 
abatement  of  a  nuisance  is  onlere<l,  and  process  is  re<piired 
to  authorize  an  officer  to  do  acts  require<l  to  accomplish  the 
abatement. 

III.  The  plaintiff  claims  that  he  and  his  principal 
were  acting  under  the  provisions  of  chapter  r>2  of  the  Acts  of 
the  Twenty-fifth  Gc»neral  As^icmbly  when  the  acta  complaine<l 
of  were  committ<*<l,  and,  therefore,  that  what  he  did  was  h^l. 
It  d<jes  not  api)ear  that  the  right  to  sell  intoxicating  liquor 
under  the  provisions  of  that  act  was  grantcnl  until  the  latter 
jmrt  of  April,  1M)7.  A  written  statement  of  consent  was 
file<l  iK'fort*  that  time,  and  the  busint*ss  of  selling  intoxicat- 
ing liquors  was  carried  on  untler  it  by  the  plaintiff  and  others 
in  the  bt»Iief  that  it  was  sufficient;  but  it  was  found 

4  to  Ix*  insufficient,  and  the  plaintiff  acted  under  it  at 
his  |)eril.     Staie  v.  Ashert,  95  Iowa,  210;  Ritchie  t\ 

Znlenky,  Ds  Iowa,  5H0 ;  State  r.  Pressman,  103  Iowa,  441». 
The  buj*in(*>s  as  conduct<*<l  by  the  plaintiff  would  not  have 
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been  l^al  had  the  statement  of  consent  been  suffi- 
6  cient     The  act  under  which  the  plaintiff  claims  to 

have  acted  provides  that  the  "selling  or  keeping  for 
sale  of  intoxicating  liquors  shall  be  carried  on  in  a  single 
room  having  but  one  entrance  or  exit,  and  that  opening,  upon 
a  business  street"  The  building  in  which  and  from  which 
the  plaintiff  operated  was  separated  from  the  public  street 
by  a  railroad  right  of  way,  which  was  not  a  public  business 
street^  but  private  ground  occupied  by  railway  tracks.  The 
building  was  a  cold-storage  room,  in  which  beer  was  stored. 
The  plaintiff  solicited  and  obtained  orders  in  saloons,  and 
perhaps  other  places,  in  Decorah,  filled  the  orders  with  beer 
which  he  took  from  the  cold-storage  room,  and  delivered  at 
the  places  of  business  of  his  customers,  and  collected  the 
price  of  the  beer  at  such  places.  This  was  in  violation  of  the 
statute.  State  v.  Tiers,  82  Iowa,  397.  See,  also.  Black 
Intoxicating  Liquors,  section  434,  subd.  3. 

IV.  It  is  conclusively  shown,  and  not  denied,  that  the 
plaintiff  is  the  person  referred  to,  in  the  decree  which  he  is 
cl  arged  with  having  violated,  as  Frank  Barth.  In  another 
action  to  which  he  was  made  a  party  defendant  he  pleaded 
as  a  defense  that  the  injunction  in  question  was  in  force 
against  him,  and  we  are  satisfied  that  it  should  be  so  held  in 
this  case.     The  judgment  of  the  district  court  is  affebmed. 


In  the  Matter  of  the  Estate  of  Elizabeth  McMurkay, 
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]^jm\  Deceased,  Deborah  A.,  Bessie  and  Bekthena  A. 

McMurray,    Appellants,   v.    James   O. 
MoMuRRAY,  Guardian. 

Goardian  and  Ward.    A  ward  who  has  attained  his  majority  can  com- 
2    pel  his  guardian  to  account  in  the  probate  court. 

Demurrer.     A  demurrer  to  a  complaint  in  a  special  proceeding 

1    because  the  facts  stated  do  not  entitle  plaintiff  to  the  relief 

demanded  is  insufficient,  under  Code,  section  8563,  providing  that 

a  demurrer  in  a  special  proceeding  must  specify  and  number  the 

objections. 


April  1899]  In  re  Estate  of  McMurbay.  6^9 

Same.    Immaterial  matter  cannot  be  expurgated  by  demurrer,  under 
1    Code,  section  8618,  providing  that  such  matter  be  stricken  out  on 
motion. 

Limitations:  Waiver,    Where  a  defendant,  in  his  demurrer  does  not 
1    raise  the  question  of  limitation  of  the  action  it  will  be  treated  on 
appeal  as  waived. 

Appeal  from  Wayne  District  Court. — Hon.  H.  M.  Towner, 

Judge. 

Wednesday,  April  5,  1899. 

Special  proceedings  to  compel  defendant,  who  was  the 
guardian  of  plaintiff,  to  render  an  accounting  to  the  pro- 
bate court.  The  trial  court  sustained  a  demurrer  to  the 
petition,  and  plaintiffs  appeal. — ^Reversed. 

Baker  &  Moore  for  appellants. 

Miles  &  Steele  for  appellee. 

Deemer,  J. — Plaintiffs  first  filed  a  petition  reciting  the 
facts  relating  to  defendant's  appointment  as  guardian,  attain- 
ment of  their  majority,  and  failure  and  neglect  of  the 
guardian  to  report.  To  this  the  defendant  filed  an  answer 
pleading  the  statute  of  limitations.  Thereupon  plaintiffs 
filed  an  amendment  to  their  petition,  pleading  certain  facts 
by  way  of  avoidance  of  the  statute.  Defendant  then  filed 
a  motion  to  strike  certain  parts  of  this  amendment,  and  this 
motion  was  sustained.  Thereafter  plaintiffs  filed  what  they 
denominated  an  "amended  petition,"  in  which  they  repleaded 
the  exact  facts  set  forth  in  the  original  petition,  and  further 
pleaded  certain  facts  by  way  of  avoidance  of  the  statute  of 
limitations.  Defendant  demurred  to  this  amended  petition 
upon  the  following  grounds :  (1)  That  the  facts  stated  in  the 
amended  petition  do  not  entitle  plaintiffs  to  the  relief 
demanded;  (2)  that  the  statements  and  allegations  in  said 
amended  petition  are  irrelevant,  immaterial,  and  in  no  way 
or  manner  state  any  cause  of  action  for  any  relief  against  this 
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guardian;  (3)  that  the  allegations  and  statements  of  para- 
graph 4  of  the  amended  petition  are  irrelevant,  immaterial, 
and  do  not  state  any  facts  entitling  the  complainants  to  anv 
relief  against  this  defendant. 

As  this  is  a  special  proceeding,   the  demurrer  must 

specify  and  number  the  grounds  of  objection  to  the  pleading. 

A  general  demurrer  is  insuflScient    Code,  section  35r>2,  and 

cases  cited  thereunder.     Again,  a  demurrer  is  not  a 

1  pruning  hook,  and  cannot  be  used  to  trim  out  imma- 
terial and  irrelevant  matter.     This  must  be  done  by 

motion.  Code,  section  3618,  and  cases  cited.  The  statute 
of  limitations  is  not  available  unless  pleaded  as  a  defense  in 
the  answer,  or  taken  advantage  of  by  demurrer.  If  not 
pleaded,  it  will  be  treated  as  waived.  Robinson  v,  Allen, 
37  Iowa,  27;  Welch  v.  McGrath,  59  Iowa,  519.  As  the 
demurrer  does  not  raise  the  question  of  the  bar  of  the  statute, 
it  will,  for  the  purposes  of  this  appeal,  be  treate<l  as  waived. 
And,  as  the  first  ground  of  demurrer  is  general  in  terms,  it 
cannot  be  considered.  Ci^ouch  v.  Crouch,  9  Iowa,  178; 
Singer  v.  Cavers,  26  Iowa,  178;  McLaughlin  r.  Bascomb, 
36  Iowa,  593 ;  Davidson  v.  Biggs,  61  Iowa,  309.  Irrelevant 
and  immaterial  matter  cannot  be  expurgated  by  demurrer. 
Bolinger  v.  Henderson,  23  Iowa,  165;  Dougless  r.  Bishop, 
27  Iowa,  214.  These  principles  come  almost  unbidden  to  the 
mind,  and  it  follows  that  the  demurrer  was  erroneously 
sustained. 

Solution  of  the  question  as  to  whether  or  not  the 
amended  petition  was  a  substitution  for  the  original  is  not 
essential  to  a  determination  of  the  case,  although  we  are 
inclined  to  think  it  should  be  so  treated.  Lauman  r.  Den 
Moines  County,  29  Iowa,  310.  An  amended  petition  may  be 
an  essentially  different  instrument  from  an  amendment  to  a 
petition.     In  this  case  it  clearly  appears  that  the 

2  pleading  was  intended   as  a  substitute.      That   the 
proceedings  adopted  in  this  case  were  proper,   see 

O'Brien  i\  Strang,  42  Iowa,  643;  Mc\Villiams  i\  Kalbacl\ 
55    Iowa,    110.      The   judgment   of  the   district   court    is 

BEVEBSED. 
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S.  A.  Montis  v.  J.  S.  McQuiston,  Auditor,  C.  Mubphy, 
Treasurer,  and  the  Boakd  of  Supervisors  of  Polk 

County,  Appellants. 

Equalizatii'ii  of  Taxes:  city  and  county.  McClain's  Code,  section 
1818,  authorizes  the  county  board  to  equalize  tax  assessments  in 
townships  and  cities  in  its  county;  and  Acts  Twenty- third  Gen- 
2  eral  Assembly,  chapter  3.  authorizes  the  division  of  the  city  of 
Des  Moines  into  assessment  districts,  with  an  assessor  in  each. 
Held,  that  the  county  board  cannot  equalize  assessments  in  the 
several  districts  of  the  city,  since  its  power  is  restricted  to  equal- 
izing assessments  in  cities  as  a  whole. 

Remedies:    Injune  ion.    An  action  lies  to  enjoin  the  collection  of 
1    taxes  based  on  an  illegal  increase  made  by  the  county  board. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Wednesday,  April  5,  1899. 

\ 

Plaintiff,  a  taxpayer  in  the  Seventh  assessorial  dis- 
trict of  the  city  of  Des  Moines,  brings  this  action,  for  himself 
and  the  other  taxpayers  of  said  district,  to  enjoin  the  col- 
lection of  the  taxes  based  on  an  increase  of  twenty  per  cent, 
on  the  valuation  of  all  the  real  estate  in  said  district  for  the 
year  1897,  made  by  the  defendant  board,  as  is  alleged,  with- 
out warrant  of  law  and  illegally.  Defendants'  demurrer  to 
the  petition  was  overruled,  and,  they  refusing  to  further 
plead,  a  decree  was  rendered  against  them  as  prayed,  from 
which  they  appeal. — Affirmed. 

W.  (?.  Harvison  for  appellants. 

Read  &  Read  for  appellee. 

Given,  J. — I.  The  petition  shows  that  the  city  of  Des 
Moines  is  divided  into  nine  assessorial  districts,  with  an 
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assessor  in  each ;  that  plaintiff  owns,  and  pays  taxes  on,  real 
estate  in  the  Seventh  district,  and  that  the  defendant  board, 
sitting  as  a  board  of  equalization,  raised  the  valuation  of  all 
real  estate  in  said  district  twenty  per  cent,  in  excess  of  the 
valuation  fixed  by  the  assessor  and  by  the  city  board  of  equal 
ization ;  also,  that,  unless  restrained,  the  defendant  will  pro- 
ceed to  assess  and  collect  taxes  based  upon  said  increased  val- 
uation. Defendants  demurred  "for  that  the  facts  therein 
stated  do  not  entitle  the  plaintiff  to  the  relief  demanded." 

II.  Appellants  contend,  in  argument,  that  plaintiff's 
remedy  was  by  appeal  from  the  action  of  the  defendant  board, 
or  by  certiorari.    It  is  insisted  that  this  contention  was  not 

made  in  the  district  court,  and  therefore  cannot  bo 

1  considered  in  this  court    The  contention  is  answered 
in  Rood  v.  Board,  39  Iowa,  444,  where  it  is  said :    "In 

this  state,  however,  it  has  been  uniformly  held  that  if  the  tax 
is  illegal,  and  not  merely  irr^ular,  its  enforcement  will  be 
restrained  by  injunction," — citing  cases.  This  increase  is 
not  merely  irregular.  It  is  either  legal  or  illegal ;  and,  if  the 
latter,  injunction  will  lie. 

III.  We  now  come  to  the  real  question  in  controversy, 
namely,  whether  the  defendant  board  had  power  to  make  the 
increase  that  they  did.  The  law  as  it  was  in  1897  vested  the 
power  to  equalize  individual  assessments  in  township  trustees 
and  city  councils.  The  county  board  was  authorized  to 
^'equalize  the  assessments  of  the  several  townships,  cities  and 
incorporated  towns  of  their  coxmties, — substantially  as  the 

state  board  equalizes  assessments  among  the  several 

2  counties  of  the  state."    McClain's  Code,  section  1313. 
The  state  board  equalized  among  the  coimties  by 

adding  to  or  taking  from  the  aggregate  valuation  of  real  prop- 
erty which  they  believe  to  be  valued  below  or  above  its 
proper  valuation.  See  McClain's  Code,  sections  1309  to  1315 
inclusive.  It  is  not  questioned  but  that,  under  these  statutes, 
county  boards  could  only  equalize  by  adding  to  or  taking  from 
the  aggregate  valuations  of  the  townships,  cities,  and  incor- 
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porated  towns  of  their  counties;  but  it  is  contended  that  as 
the  city  of  Des  Moines  was  divided  into  districts,  as  author- 
ized by  chapter  3,  Acts  Twenty-third  General  Assembly,  with 
an  assessor  in  each,  the  districts  are  for  these  purposes  the 
same  as  townships,  undistricted  cities,  and  incorporated 
towns,  and  that  the  districting  of  a  city  gives  to  the  county 
board  power  to  equalize  as  between  the  districts.  That  the  law 
so  framed  would  be  symmetrical,  and  probably  wise,  may  be 
true,  but  it  is  not  so  framed.  The  power  of  county  boards  is 
plainly  limited  to  equalizing  by  adding  to  or  taking  from  the 
aggregate  valuation  of  townships,  cities,  and  towns  as  a  whole, 
and  not  as  to  parts  thereof.  It  is  urged  in  argument  that 
inequality  may  exist  in  the  valuations  in  different  districts, 
and  that,  unless  the  county  board  may  equalize  among  the 
districts,  injustice  will  be  done,  for  which  no  remedy  is  pro- 
vided. The  powers  of  the  city  board  are  ample  to  remedy 
such  wrongs,  by  raising  or  lowering  individual  assessments 
throughout  the  city.  Appellants  cite  Getchell  v.  Supervisors, 
51  Iowa,  107.  While  some  of  the  reasoning  in  that  case  is 
entitled  to  consideration,  the  conclusion  does  not  support 
appellant's  contention.  It  was  held  not  competent  for  the 
county  board  to  equalize  between  individuals,  nor  between 
different  parts  of  the  same  city,  then  constituting  one  district. 
The  facts  in  that  case  are  so  different  from  this  that  it  is 
not  controlling.     We  think  the  decree  is  correct,  and  it  is 

AFFIRMED. 


State  of  Iowa  v.  F.  L.  Butts,  Appellant 

Adnlterj:  evidence.    Where  a  letter  written  by  a  married  woman  to 
her  alleged  paramour,  which  contained  terms  of  endearment,  was 

1  read  by  him  and  the  evidence  tends  to  show  that  he  reciprocated 
her  affection,  the  letter  is  properly  admitted  in  evidence  to  show 
the  disposition  of  the  parties. 

InstmctloDfi.    An  instruction,  after  stating  the  different  elements  of 

2  the  crime,  and  charging  that,  if  the  jury  find  them  to  have  been 
established,  they  should  find  defendant  guilty,  and,  if  they  should 
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fail  to  so  find  as  to  each  of  such  matters,  they  should  acquit,  is 
not  erroneous  as  charging  that  defendant  could  not  be  acquitted 
unless  the  jury  failed  to  find  that  every  element  was  proven. 

Same.    An  instruction  that  the  verdict  must  be  based  on  the  evidence, 
8    and  the  law  as  given  by  the  court,  and  that  extraneous  statements 
should  be  discarded,  was  not  erroneous,  as  eliminating  any  part 
of  counsel's  argument. 

Appeal  from  Fremont  District  Court. — Hon.  N.  W.  Macy, 

Judge. 

Wednesday,  April  5,  1899. 

Defendant  was  found  guilty  in  the  district  court  of 
the  crime  of  adultery,  and  from  the  sentence  imposed  appeals. 
— Affirmed. 

Hammond  &  Stevens  for  appellant. 

Milton  Remley,  Attorney  General,  and  W,  H,  Redman 
for  the  State. 

Deemek,  J. — The  indictment  charges  the  defendant 
with  the  crime  of  adultery  with  one  Laura  B.  Langston,  the 
wife  of  F.  M.  Langston ;  and  the  state  introduced  evidence 
tending  to  show  that  the  crime  was  committed  on  several 
occasions.  Before  the  submission  of  the  case,  however,  th« 
county  attorney  elected  to  rely  on  certain  acts  said  to  have 
taken  place  on  or  about  the  twentieth  day  of  November,  1896. 
It  is  now  insisted  that  the  verdict  finding  the  defendant  guilty 
is  without  support  in  evidence.  To  this  proposition  we  can- 
not lend  our  assent.  The  adulterous  disposition  of  the  parties 
is  clearly  shown  and  the  jury  was  fully  justified  in  finding 
that  defendant  and  his  paramour  had  sexual  intercourse  on 
the  day  in  question.  Indeed,  there  is  evidence  of  admissions 
of  guilt,  which,  taken  in  connection  with  the  other  facts  in 
evidence,  are  sufiicient  to  justify  the  verdict. 

II.     Mrs.  Langston  wrote  a  letter  to  the  defendant, 
which  he  read  and  handed  to  a  companion  to  peruse,  and  this 
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letter  was  afterwards  found  by  defendant's  wife  in  lier  hus- 
band's pocket     The  letter  was  filled  with  terms  of  endear- 
ment and  expressions  of  love,  and  was  introduced  in 

1  evidence    over    defendant's    objection.      Had    Mrs. 
Langston  spoken  these  words  directly  to  defendant, 

in  the  presence  of  another,  there  is  no  doubt  they  would  have 
been  admissible  in  evidence.  And,  in  view  of  the  whole 
record,  we  are  constrained  to  believe  that  the  written  evi- 
dence was  equally  competent  and  relevant  to  the  issues.  The^ 
disposition  of  the  parties  towards  each  other  was  an  important 
consideration,  and  it  could  not  be  more  clearly  demonstrated 
than  by  the  production  of  this  correspondence.  That  defend- 
ant reciprocated  the  woman's  affection  is  clearly  shown  by  his 
conduct  with  reference  to  the  letter.  There  was  no  error  in 
admitting  it  in  evidence.  Dalton  v.  Dregge,  99  Mich.  250 
(58  X.  W.  Rep.  57) ;  People  v.  Oitdler,  65  Mich.  68  (31 
N.  W.  Eep.  624),  and  2  Greenleaf  Evidence,  section  55,  lend 
support  to  our  conclusions. 

III.  After  stating  the  different  elements  of  the  crime, 
the  trial  court  charged  the  jury  that  if  they  found  each  and 
all  to  have  been  established,  then  defendant  should  be  con- 
victed, and  further  said,  "If  you  fail  to  so  find  as  to  each  and 
all  of  the  foregoing  matters,  then  you  should  acquit  the 

defendant,  and  so  return  your  verdict."     The  part 

2  of  the  instruction  in  quotation  is  objected  to  because  it 
is  said  that  defendant  could  not  be  acquitted  there^ 

xmder  unless  the  jury  failed  to  find  all  the  elements  of  the 
crime  were  not  proved.  Looking  to  that  part  of  the  instruo- 
tion  criticised  in  connection  with  the  whole  paragraph,  and 
we  think  there  was  no  error.  It  was  but  another  method  of 
expressing  the  thought  that  defendant  was  entitled  to  an 
acquittal  if  the  state  failed  to  prove  any  of  the  essential 
elements  of  the  offense. 

IV.  In  another  instruction,  the  court  said :  "In  your 
jury  room,  you  should  not  refer  to,  discuss,  or  consider  any- 
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thing  in   connection   with   this   case   except   the   evidence 
received  upon  the  trial.    All  extraneous  matters,  state- 
3  ments,  and  suggestions  should  be  carefully  discarded 

by  you ;  and  you  should  base  your  verdict  solely  upon 
the  evidence,  and  be  guided  by  these  instructions  alone.  By 
your  verdict  the  protection  which  the  law  wisely  throws 
around  the  virtue  of  a  woman  and  the  family  relation  should 
not  be  lessened,  nor  the  rights  of  this  defendant  disr^arded." 
Sufficient  demonstration  of  the  correctness  of  this  paragrajA 
is  found  in  its  bare  reading.  Value  of  ailment  was  not 
discredited,  nor  the  effect  thereof  eliminated,  by  this  charge. 
Verdicts  must  be  based  upon  the  evidence  adduced  at  the 
hearing,  and  the  law  as  given  by  the  court  Counsel's  argu- 
ment is  in  aid  of  a  correct  conclusion  based  upon  evidence, 
and  the  court  did  not  by  its  charge  eliminate  any  part  of  the 
argument,  unless  it  was  "extraneous  suggestions  and  statt- 
ments."  We  discover  no  error  in  the  record,  and  the  judg- 
ment is  AFFIRMED. 


State  of  Iowa  v.  W.  Miner,  Appellant. 

Larceny :  possession  of  stolen  goods:  Presumptions  nnd  Burden 
of  Proof.  A  charge  that  after  the  state  has  shown  beyond  all 
reasonable  doubt  that  defendant  had  the  possession  of  recently 
8  stolen  property,  defendant  could  overcome  the  presumption  of 
guilt  thus  raised  by  showing  fo  the  satisfaction  of  the  jury  that  he 
came  by  it  honestly,  is  error  for  the  reason  that  such  presumption 
is  rebutted  if  the  explanation  of  the  possession  raises  a  reasonable 
doubt  as  to  whether  it  was  honestly  acquired.' 

Appeal:    review:    Change  of  Venue.    The  supreme  court  will  not 
interfere  with  the  descretion  vested  in  the  trial  court  in  passing 

1  on  an  application  for  a  change  of  venue,  if  it  does  not  appear  that 
the  court  abused  its  discretion. 

Conviction  for  Larceny,    A  conviction  for  larceny  will  not  be  reversed 
on  the  ground  that  the  evidence  is  insufficient  to  show  that  the 

2  property  found  in  possession  of  accused  was  that  which  was  taken 
if  there  is  evidence  to  support  the  finding  of  the  jury. 

Instructions,    If  an  instruction  appears  to  be  erroneous  as  applied  to 
4    all  the  facts  disclosed  by  the  record,  the  supreme  court  will  not 
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refuse  to  reverse  merely  because  the  abstract  does  not  show  that 
it  contains  all  of  the  facts. 

Denial  of  abstract.    A  mere  suggestion  that  matters  assigned  as 
4    error  should  not  be  considered,  because  appellant's  abstract  does 

not  show  that  it  contains  all  of  the  evidence,  is  not  sufficient  to 

put  in  issue  the  correctness  of  the  abstract. 

Appeal  from  Harrison  District  Court. — Hon.  F.  R.  Gaynor, 

Judge. 

Wednesday,  April  5,  1899. 

Defendant  was  indicted  for  the  larceny  of  three  heifers. 
There  was  a  jury  trial,  with  the  result  that  defendant  was 
found  guilty.  From  the  judgment  rendered  on  the  verdict 
he  appeals.— -Reversed. 

F.  M.  Dance  for  appellant. 

i 

I 

Milton  Remley,  Attorney  General,  and  W.  H.  Redmond 
for  the  State. 

Waterman^  J. — Defendant  applied  for  a  change  of 
venue  on  the  ground  of  the  prejudice  of  the  inhabitants  of 
Harrison  county.     This  application  was  supported  by  affi- 
davits.    The  state  made  a  counter  showing,  and  the 

1  application  was  overruled.     This  action  of  the  trial 
court  is  complained  of.    We  have  quite  often  said  that 

we  will  not  interfere  with  the  discretion  vested  in  the  trial 
court  in  passing  upon  such  an  application,  imless  it  appears 
to  have  been  abused.  State  v.  Edgerton,  100  Iowa,  63,  and 
cases  cited.  The  ruling  of  the  court  in  this  case  seems  to 
have  sufficient  support. 

II.     It  is  thought  that  the  evidence  is  not  sufficient  to 

sustain  the  verdict.    We  are  not  disposed  to  interfere  on  this 

ground.    The  principal  matter  discussed  by  counsel  is 

2  as  to  the  identity  of  the  property  in  question.     This 
was  a  matter  for  the  jury.    Its  finding  cannot  be  said 

to  be  without  support. 
Vol.  107  la— *2 
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.  III.  Complaint  is  made  of  the  following  instruction: 
**You  are  instructed  that  if  the  state  have  satisfied  you, 
beyond  a  reasonable  doubt,  that  in  this  county  and  statCj  on 
or  about  the  fifteenth  dav  of  Julv,  1896,  that  A.  P.  Falk  was 
the  owner  of,  and  had  in  his  possession,  the  property  charged 
in  the  indictment  to  have  been  stolen  by  the  defendant,  and 
that  some  one,  on  or  about  said  time,  or  a  short  time  prior 
thereto,  feloniously  took,  stole,  and  carried  the  same  away 
from  the  possession  of  the  said  A.  P.  Falk,  and  did  this 
without  the  knowledge  and  consent  of  the  said  A.  P.  Falk,  or 
those  having  the  possession  or  control  of  the  same  for  the  said 
A.  P.  Falk,  and  with  the  intent  then  and  there  to  convert  the 
same  to  the  use  of  the  taker,  against  the  will  of  the  said  A.  P. 
Falk ;  and  the  state  has  further  satisfied  you,  beyond  a  reason- 
able doubt,  that  soon  after  the  felonious  taking  aforesaid  the 
identical  property  so  taken  from  the  possession  of  the  said  A. 
P.  Falk  was  found  in  the  possession  of  this  defendant, — then 
this  would  be  presumptive  evidence  against  the  defendant 
that  he  was  the  party  so  taking  the  property,  and  it  will  be 
presumptive  evidence  of  his  guilt  of  the  charge  made  against 
him,  unless  the  defendant  has  explained  to  your  satisfaction 

his  possession  of  the  property,  and  that  he  came  by  it 
3  honestly.     But,  before  the  presumption  of  guilt  can 

arise,  it  must  appear,  beyond  a  reasonable  doubt,  that 
the  property  in  the  possession  of  the  defendant  is  the  identi- 
cal property  alleged  to  have  been  stolen  from  the  party  alleged 
in  the  indictment  to  be  the  owner,  and  the  identical  property 
so  shown  to  have  been  taken  from  the  possession  of  the  said 
owner."  We  have  held,  in  effect,  that,  if  the  explanation  of 
possession  is  sufficient  to  raise  a  reasonable  doubt  as  to 
whether  the  property  was  honestly  obtained,  the  fact  of  such 
possession  shall  not  weigh  against  a  defendant,  Siaie  r. 
Manley,  74  Iowa,  561;  State  v,  Kirkpatnck,  72  Iowa,  500; 
State  V.  Hopkins,  65  Iowa,  240.  This  instruction  is  clearly 
in  violation  of  the  rule  of  these  cases.  The  jury  is  told  that 
defendant's  possession  would  be  presumptive  evidence  of  his 
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guilt,  "unless  defendant  has  explained  to  jour  satisfaction  his 
possession  of  the  property,  and  that  he  came  by  it 
4  honestly."     Counsel  for  the  state  insist  in  argument 

that  we  cannot  consider  this  matter,  because  appel- 
lant's abstract  does  not  show  that  we  have  all  the  evidence 
before  us.  This  is  not  sufficient  to  put  in  issue  the  correctness 
of  the  abstract.  McGillvray  v.  Case,  107  Iowa,  17.  Further- 
more, this  was  an  error,  abstractly  considered,  as  well  as  when 
applied  to  the  facts  here  disclosed;  and  because  of  it  the 
judgment  is  reversed. 


State  of  Iowa  v.  Edward  Burke,  Appellant. 

Jurors :    non-residence:    Evidence.    Where  a  juror  leaves  the  state 

1  ia  March,  1S97,  and  returas  in  September,  1:)9S,  and  states  that 
he  left  because  of  his  health,  taking  his  family  and  some  of  his 
household  goo(ls,  and  without  any  intent  to  take  up  a  residence 
elsewhere,  but  with  intent  to  return,  and  that  he  did  not  vote  dur- 
ing his  absence,  he  is  competent  as  a  juror  after  his  return. 

Waiver.    Where  no  examination  of  a  juror  is  had  before  his  accept- 

2  ance,  and  it  is  not  shown  that  an  alleged  disqualification  was  not 
known  to  defendant  at  the  time,  the  right  to  object  is  waived. 

Appeal  from  Benton  District  Court. — ^Hon.  G.  W.  Burn- 

HAM,  Judge. 

Wednesday,  April  5,  1899. 

The  defendant  was  convicted  of  the  crime  of  assault 
with  intent  to  commit  a  great  bodily  injury,  and  from  the 
judgment,  which  required  that  he  be  imprisoned  in  the 
county  jail  for  the  term  of  six  months,  and  pay  the  costs  of 
the  prosecution,  he  appeals. — Affirmed. 

Tom  H,  Milner  for  appellant. 

Milton  Remley,  Attorney  General,  and  W.  H.  Redman 
for  the  State. 
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KoBi3rsox,  C.  J. — There  was  a  trial  by  jurv.  After 
the  verdict  was  returned,  the  defendant  filed  a  motion  for  a 
new  trial,  one  ground  of  which  was  the  alleged  disqualifica- 
tion of  one  of  the  jurors  to  act  as  juror  in  the  trial  of  the 
cajje.  The  motion  was  overruled,  and  the  only  questicm  pre- 
sented for  our  determination  is,  should  a  new  trial  have  have 
been  granted  on  the  ground  stated  ?    It  appears  that 

1  the  juror  referred  to  in  the  motion   moved   frcMn 
Benton  county  to  the  state  of  Nebraska,  in  March, 

1897,  and  returned  in  September,  1898,  about  two  weeks 
before  he  acted  as  juror.  He  states  that  he  went  to  Nebraska 
on  account  of  his  health,  without  any  intention  of  making  his 
permanent  residence  in  that  state;  that  he  did  not  vote  in 
that  state,  but  while  living  in  it  claimed  that  his  residence 
was  in  this  state;  that  although  he  took  to  Nebraska  his  fam- 
ily, and  some  of  his  household  goods,  a  portion  of  his  goods 
was  left  in  this  state,  and  it  was  his  intention  to  return  to 
Vinton  as  soon  as  the  condition  of  his  health  should  permit 
him  to  do  so.    The  evidence  does  not  show  that  he  lost 

2  .      his  residence  in  this  state.     But,  if  it  should  have 

been  found  that  he  did  lose  it  in  the  manner  claimed, 
that  fact  would  not  entitle  the  defendant  to  a  new  trial.  It 
is  not  shown  that  any  examination  of  the  juror  was  made 
before  he  was  accepted,  nor  that  his  alleged  disqualification 
was  not  known  to  the  defendant  at  that  time.  Therefore, 
under  the  rule  announced  in  State  v.  Pickett,  103  Iowa,  714, 
the  right  to  object  to  the  juror  must  be  held  Xa^  have  been 
waived.  The  judgment  of  the  district  court  appears  to  be 
right,  and  it  is  affirmed. 


107  oaoi 

m  m\  Charles  F.  Box,  Appellant,  v.  The  Chicago,  Rock  Island 

JJU  gU  &  Pacific  Eailway  Company. 

107  oaot    i 

iS  .SI        Amendment  of  Pleading:  statute  op  limftation.    A  complaint  by  a 

brakeman  against  a  railroad  company  for  injuries  reoeiyed  in 
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1  coupling  cars,  alleging  negligence  in  using  different  systems  of 
bumpers  in  the  coupling  of  its  trains,  instead  of  the  ordinary, 
improved  bumper,  cannot  be  amended,  after  the  running  of  limita- 
tions, by  charging  neorligence  in  having  the  bumpers  loose  and 
out  of  repair,  for  the  reason  that  the  amendment  states  a  new 
cause  of  action. 

^*Cause  of  action"  defined.    In  an  action  to  recover  damages  for 
negligence,  **the  cause  of  action,"  as  used  in  pleading,  is  not  the 

2  injury  wrongfully  inflicted  through  defendant's  negligence,  but  is 
the  fact  or  facts  that  justify  the  action,  or  show  the  right  to 
maintain  it.    If  this  were  not  the  rule  one  petition  charging  one 

8  negligence  might  always  be  amended  so  long  as  the  amendment 
confined  itself  to  charging  some  other  negligence. 

Assuming  risk  of  employ mt^iit.    An  employe  who  knows  of  improper 
4    applicances  used  in  his  work,  but  does  not  object,  assumes  the 
risk. 

Appeal  from  Wapello  District  Court. — Hon.  T.  M.  Fee, 

Judge. 

Thuksday,  Apeil  6,  1899. 

Action  for  personal  injuries.  In  August,  1892,  the 
plaintiff  was  in  the  employ  of  defendant  as  a  brakeman  on 
one  of  its  trains,  and  was  injured  in  the  act  of  coupling  its 
cars.  The  original  petition  was  filed  August  5,  1893,  and 
the  negligOliee  of  the  defendant  is  charged  in  the  following 
language :  "That  on  August  8, 1892,  and  prior  thereto,  plain- 
tiff was  in  the  employ  of  the  defendant,  acting  and  laboring 
for  defendant  in  and  about  the  operation  of  a  certain  freight 
train  on  defendant's  road,  more  particularly  between  the 
points  of  Eldon,  Iowa,  and  Trenton,  Missouri ;  acting  in  the 
capacity  of  head  brakeraan  of  said  certain  freight  train  of 
defendant  company;  said  train  being  No.  83,  known  as  ^ocal 
freight  train.'  Plaintiff  further  states  that  as  a  part  of  said 
train,  and  the  same  being  made  up  of  stock  and  flat  cars,  with 
different  styled  bumpers,  that  said  defendant  was  using  on  its 

• 

said  cars  different  systems  of  bumpers.  The  exact  name  and 
manufacturers  are  to  plaintiff  unknown.  That,  by  the  use 
of  said  different  systems  of  drawbars  or  bumpers  in  the 
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making  of  the  coupling  of  the  bars,  one  drawbar  or  bumper 
would  be  lower  than  the  other  bv  four  or  five  inches,  thereby 
making  it  dangerous  and  unsafe  for  the  employe  to  attempt 
the  coupling  of  cars.  That  these  facts  were  well  known  to  the 
defendant  at  and  prior  to  August  8,  1892.  That  defendant 
was  not  at  said  day  using  the  ordinary  improved  drawbar  or 
bumper  on  its  said  line  of  railroad  for  freight  trains,  and  for 
this  reason  the  said  defendant  was  guilty  of  gross  negligence 
in  the  operation  of  its  said  freight  trains.''  The  petition  then 
shows  that  the  plaintiff  was  injured  by  having  his  hand 
crushed,  without  negligence  on  his  part;  and  it  is  averred  that 
*'all  this  injury  occurred  by  reason  of  the  negligence  on  the 
part  of  the  defendant  in  using  the  different  systems  of  draw- 
bars on  their  said  freight  cars,  *  *  *"  and,  "in  the 
operation  of  its  trains,  in  directing  the  making  of  the  coupling 
mentioned  herein  with  drawbars  and  bumpers  of  the  char- 
acter as  mentioned  in  the  petition."  On  the  twenty-first  day 
of  August,  1893,  the  defendant  filed  a  general  denial.  On  the 
eighth  day  of  September,  1896,  the  plaintiff  filed  an  amend- 
ment to  the  petition,  in  which  ho  adopts  his  former  allega- 
tions, and  then  states  as  follows:  "Plaintiff  further  states 
and  avers,  as  the  further  additional  acts  of  negligence  on  the 
part  of  defendant,  that  at  the  date  of  the  injury  complained 
of,  and  long  prior  thereto,  that  the  drawbars  of  both  the  cars 
in  train  No.  83,  in  which  this  plaintiff  was  attempting  to 
make  such  coupling,  were  old,  worn,  and  out  of  repair ;  that 
said  drawbars  were  loose,  and  not  in  place;  that  the  attach- 
ments holding  said  bimiper  and  drawbars  were  of  deficient 
material,  and  worn  to  such  an  extent  that  said  bumpers  or 
drawbars  were  not  securely  attached  and  held  in  place,  as  the 
same  should  be;  that  said  bumper  and  drawbar  as  alleged 
herein  to  be  worn  and  out  of  repair  was  the  bumper  and 
drawbar  attached  to  the  east  end  of  a  low  stock  car  in  said 
train  of  defendant;  that,  in  the  making  of  said  coupling  as 
alleged  in  plaintiff's  original  petition,  the  bumper  and  draw- 
bar, by  reason  of  the  same  being  out  of  repair,  loose,  and  not 
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securely  fastened  or  attached  by  good  and  sound  material, 
was  thrown  upward,  and  out  of  its  true  line,  and  in  this 
manner  caught  the  left  hand  of  this  plaintiff,  and  inflicted  the 
injury  complained  of;  all  these  acts  of  negligence,  and  out  of 
repair  and  worn  condition  of  this  bumper  and  drawbar,  were 
known  to  defendant;  that  said  defects  were  notorious,  and 
same  had  been  out  of  repair  for  quite  a  length  of  time;  that 
the  officers  and  employes  of  defendant,  in  assisting  to  make 
such  coupling,  were  guilty  of  gross  negligence,  in  this:  that 
after  plaintiff  had  been  directed  to  make  such  coupling,  and 
while  said  coupling  was  about  to  be  made  by  this  plaintiff, 
the  middle  brakeman,  George  Xoah,  signaled  the  engineer  to 
back  said  train  against  the  flat  car  that  was  about  to  be 
coupled  onto  said  train  ;  that  said  train  was  coupled  and  neg- 
ligently backed  and  thrown  against  said  flat  car  with  great 
force,  so  as  to  cause  the  bumper  to  be  thrown  upwards,  and 
caught  the  left  hand  of  this  plaintiff,  and  caused,  in  nart,  the 
injury  complained  of  in  original  j>etition."  A  demurrer  was 
sustained  to  the  amendment  to  the  petition,  and,  after  an 
amendment  to  the  answer,  and  a  reply,  the  cause  proceeded  to 
trial  on  the  averments  as  stated  in  the  original  petition.  At 
the  close  of  the  evidence  the  court,  on  motion  of  defendant, 
directed  a  verdict  in  its  favor,  and  from  a  judgment  thereon 
the  plaintiff  appealed. — Affirmed. 

Mclntire  Bros,  and  L.  E.  Coad  for  appellant. 

Carroll  Wright  and  McNett  &  TisdaJe  for  appellee. 

Granger,  J. — I.  The  condition  of  the  record  leads  us 
to  understand  that  the  amendment  to  the  petition,  to  which 
the  demurrer  was  directed,  was  treated  as  a  separate  count ; 
for,  after  it  was  held  bad  on  demurrer,  the  case  proceeded  to 
trial  as  to  the  original  })etition.  It  will  be  seen  that  the 
amendment  was  file<l  some  four  vears  after  the  accident 
occurred,  and  actions  of  this  character  are  barred  by  the  stat- 
ute of  limitations  in  two  vears.    The  demurrer  to  the  amend- 
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ment  raises  the  question  whether  it  presents  a  new  or  separ- 
ate cause  of  action,  so  as  to  come  within  the  operation  of  the 

statute  of  limitations.  A  reference  to  the  averments 
1  of  the  original  petition  will  show  that  the  negligence 

charged  is  in  using  different  systems  of  drawbars  or 
bumpers  in  the  coupling  of  its  trains  on  the  day  of  the  acci- 
dent, instead  of  the  ordinary,  improved  drawbar  or  bumj^er, 
on  its  line  of  road.  The  acts  of  negligence  charged  in  the 
amendment  are  entirely  different,  and  show  a  right  of  recov- 
ery independent  of,  and  without  regard  to,  the  acts  charged  as 
negligence  in  the  original  petition;  the  latter  negligence 
being  in  the  way  and  manner  of  using  the  drawbars, — in 
having  them  loose  and  out  of  repair, — so  that  the  injury  arose 
from  negligence  in  the  way  the  drawbars  were  used,  and  not 
from  the  fact  that  different  systems  were  used.  Appellant 
thinks  that  this  question  comes  clearly  within  the  rule  of 
Kuhns  V.  Railway  Co,,  76  Iowa,  67,  and  appellee  thinks  that 
it  comes  as  clearly  within  the  rule  of  Van  de  Hoar  v.  Van 
Domseler,  56  Iowa,  671.  We  think  the  latter  case  controls. 
In  the  Kuhns  Case,  recovery  was  sought  because  of  negligence 
in  not  properly  ballasting  the  road,  spiking  the  rails,  per- 
mitting the  track  to  be  uneven,  operating  an  unsuitable 
engine,  and  running  it  backward,  because  of  which  the  en- 
gine was  derailed  and  upset,  causing  the  injury.  Later,  and 
after  the  period  of  the  statute  of  limitations  had  run,  the  peti- 
tion was  amended  by  stating  that  when  the  engine  was 
derailed  it  was  running  at  a  high  rate  of  speed  over  the 
imperfectly  constructed  and  uneven  road,  and  that  one  of 
the  wheels  dropped  into  a  low  place  on  the  roadbed,  and  was 
broken,  thereby  causing  the  derailment  and  injury.  This 
was  held  not  to  be  stating  a  new  or  separate  cause  of  action, 
and  clearly  it  was  not.  It  is  not  clear  that  every  additional 
fact  might  not  have  been  proven  without  the  amendment. 
The  original  averments  are,  in  substance,  that  the  faulty 
condition  of  the  track  made  it  dangerous  to  operate  the  engine 
over  it,  while  those  in  the  amendment  showed  that  in  the 
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operation  of  the  engine  over  the  track  the  derailment  was 
caused.  The  averment  as  to  the  speed  of  the  engine  is  only 
that  it  was  dangerously  high  over  the  uneven  road.  In  that 
case  the  substance  of  the  pleading  is  but  slightly,  if  at  all, 
changed.  Xow,  let  us  look  to  the  Van  de  Hoar  Case.  It  was 
a  suit  for  damages  for  seduction.  The  amendment  filed, 
after  the  statute  had  run,  made  a  cause  of  action  for  forcible 

defilement  or  rape.     It  was  held  to  be  a  separate 
2  cause  of  action,  and  properly  so.     It  is  true  that  in 

the  first-cited  case  the  recovery  was  sought  because  of 
negligei;ce,  and  in  the  latter  case  the  recoverv  was  sought 
because  of  unlawful  intercourse ;  but  a  "cause  of  action,"  as 
the  term  is  used  in  pleading,  is  not  the  name  under  which  - 
a  state  of  facts  may  be  classed,  but  it  consists  of  the  facts 
giving  rise  to  the  action.  An  action  is  a  proceeding  in  court. 
Code,  section  3424.  The  cause  of  action  is  the  fact  or  the 
facts  that  "justify  it  or  show  the  right  to  maintain  it." 
Hence,  when  a  material  fact,  necessary  to  a  recovery,  is 
omitted  from  a  petition,  we  say  it  does  not  state  a  cause  of 
action.  In  5  Am.  &  Eng.  Enc  Law,  776,  it  is  said:  "The 
cause  of  action  is  the  entire  state  of  facts  that  gives  rise  to 
an  enforceable  claim.  The  phrase  comprises  every  fact 
which,  if  traversed,  the  plaintiff  must  prove  in  order  to  obtain 
judgment."  This  definition  is  taken,  substantially,  from  the 
case  of  Read  v.  Brown,  22  Q.  B.  Div.  128.  In  that  case  it  is 
said  that  a  cause  of  action  is  "every  fact  which  it  would  bo 
necessary  for  plaintiff  to  prove,  if  traversed,  in  order  to  sup- 
port his  right  to  the  judgment  of  the  court"  It  is  then  said : 
"It  does  not  comprise  every  piece  of  evidence  which  is  neces- 
sary to  prove  each  fact,  but  every  fact  which  is  necessary  to 
be  proved."  In  Hutchinson  v.  Ainsworth,  73  Cal.  452  {15 
Pac.  Eep.  82),  speaking  of  a  cause  of  action  with  reference 
to  the  statute  of  limitations,  it  is  said:  "The  facts  upon 
which  the  plaintiff's  right  to  sue  is  based,  and  upon  which 
the  defendant's  duty  has  arisen,  coupled  with  the  facts  which 
constitute  the  latter's  wrong,  make  up  the  cause  of  action." 
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See  BruUt  v.  Association,  72  Wis.  430  (39  N.  W.  Rep.  529), 
and  Rapalje  &  Lawrence  Law  Dictionary,  180.  Care  should 
be  taken  not  to  confuse  the  term  "cause  of  action"  as  used 
abstractly  and  as  used  in  pleading.  In  a  general  sense,  the 
term  means  "a  claim  which  may  be  enforced."  BucMin  r. 
Ford,  5  Barb.  393.  "It  is  a  right  which  a  party  has  to  insti- 
tute and  carry  through  an  action."  Myer  v.  Van  CoUem,  28 
Barb.  230.  "The  right  to  prosecute  an  action  with  eflFect/* 
Douglas  v,  Forrest,  4  Bing.  704.  Looking  to  these  cases,  it 
will  be  seen  that  the  term  "cause  of  action"  is  used  with  no 
purpose  to  indicate  a  rule  by  which  one  cause  of  action  may 
be  distinguished  from  another,  but  merely  with  reference  to 
the  existence  of  a  cause  of  action.  We  use  expressions  like 
these :  "A  cause  of  action  for  negligence ;"  "a  cause  of  action 
for  malicious  prosecution  ;"  "a  cause  of  action  for  desertion." 
They  indicate  the  subject  or  subject-matter  of  the  action,  but 
are  meaningless  as  showing  a  particular  cause  of  action.  In 
JRodgers  v.  Association,  17  S.  (J.  406,  are  the  following  query 
and  answer :  "What  is  a  cause  of  action  ?  We  must  keep  in 
view  the  difference  between  the  subject  of  the  action  and  the 
cause  of  the  action.  The  subject  of  the  action  was  what  was 
formerly  understood  as  the  subject-matter  of  the  action. 
*  *  *  The  cause  of  action  is  the  right  claimed  or  wrong 
suffered  by  the  plaintiff,  on  the  one  hand,  and  the  duty  or 
delict  of  the  defendant,  on  the  other ;  and  these  appear  by  the 
facts  of  each  separate  case/'  We  have  emphasized  closing 
words  to  call  especial  attention  to  the  rule  when  applied  to  a 
particular  case.  The  application  of  the  rule  to  this  case 
leaves  no  doubt  what  the  conclusion  should  be.  The  origi- 
nal petition  stated  a  complete  cause  of  action,  and  the  amend- 
ment stated  another.  The  two  causes  of  action  are  so  distinct 
and  separate  that  either  could  be  establisheil  without  refer- 
ence to  the  fact  of  negligence  alleged  in  the  other. 
3  Appellant  says  the  cause  of  action  is  "the  injury 

wrongfully  inflicted  by  the  defendant  through  the 
negligence  of  the  defendant."    That  means  a  cause  of  action 
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based  on  defendant's  negligence,  and,  if  that  is  the  meaning 
of  the  term,  for  the  purposes  of  pleading,  then  no  amend- 
ment would  be  vulnerable  to  the  objection  that  it  stated  a 
separate  cause  of  action,  so  long  as  the  facts  pleaded  consti- 
tuted negligence.  Xo  authority  that  we  have  seen  sustains 
such  a  rule.  A  case  in  point  and  quite  instructive,  is  Rail- 
way Co.  V.  Wyler,  158  U.  S.  285  (15  Sup.  Ct.  Eep.  877). 
The  action  was  instituted  in  Missouri  by  Wyler  for  injuries 
caused  by  a  fellow  servant  in  the  state  of  Kansas,  and,  as  the 
law  of  Missouri  did  not  make  the  master  liable  for  the  neg- 
ligence of  a  fellow  servant,  the  charge  of  negligence  against 
tTie  company  was  in  its  employing  and  retaining  an  incompe- 
tent person  who  caused  the  injury.  This  plea  was  filed  within 
the  statutory  period.  After  the  statute  had  run,  Wyler 
amended  his  petition  by  averring  that  Kline,  the  fellow  sei- 
vant,  was  negligent,  and  caused  the  injury,  so  as  to  bring  the 
case  within  the  law  of  Kansas,  which  is  like  ours,  so  that,  while 
the  action  was  still  for  negligence,  there  was  a  change  of  aver- 
ment as  to  the  particular  facts  constituting  the  negligence. 
The  court  held  that  the  amendment  stated  a  new  cause  of 
action,  so  that  another  rule  of  law  obtained,  and  that  it  was 
barred  by  the  statute.  The  court  speaks  of  it  as  a  "departure 
from  law  to  law,"  and  then,  as  to  the  facts,  it  says:  "If  the 
charge  of  incompetency  in  the  first  petition  was  not  per  se  a 
charge  of  negligence  on  the  part  of  the  fellow  servant,  then 
the  averment  of  n^ligence,  apart  from  incomnetence,  was  a 
departure  froni  fact  to  fact,  and  therefore  a  new  cause  of 
action."  The  case  announces  a  very  conclusive  rule.  See, 
also.  Railway  Co,  v.  Scott,  75  Tex.  84  (12  S.  W.  Kep.  995). 
In  that  case  Scott  was  injured  on  defendant's  road,  and 
brought  suit,  which  was  settled  by  the  payment  of  money, 
and  an  agreement  to  employ  Scott.  Scott  brought  suit  for  a 
breach  of  the  agreement  to  employ  him,  averring  that  the 
employment  was  to  be,  as  to  time,  at  his  option.  After  the  per- 
iod of  the  statute  of  limitations  had  run,  he  amended  simply 
as  to  the  one  fact  of  time  he  was  to  be  employed,  charging 
that  it  was  to  be  during  his  life.    The  case  holds  that  it  was 
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a  statement  of  a  new  cause  of  action.  The  thought  obtains 
throughout  the  case  that  even  though  the  amendment  might 
otherwise  be  allowable,  it  will  not  be  permitted  when  the 
effect  will  be  to  make  the  state  of  facts  pleaded  relate  back 
so  as  to  avoid  the  statute  of  limitations,  if  the  new  cause  of 
action  would  be  otherwise  barred. 

II.  The  cause  proceeded  to  trial  on  the  issues  joined  as 
to  the  original  petition,  and  at  the  conclusion  of  the  evi- 
dence the  court  directed  a  verdict  for  defendant.  On  this 
branch  of  the  case  the  only  question  of  negligence  is  that 

involved  in  the  use  of  the  kind  of  drawbars  or  bump- 
4  ers,  and  not  in  the  way  they  were  used.     A  ground 

of  the  motion  to  direct  a  verdict  is  that  the  plaintiff, 
because  of  his  knowledge  of  the  use  of  the  drawbars  in  ques- 
(tion,  and  continuing  in  defendant's  service  with  such 
knowledge,  waived  all  rights  of  complaint  because  of  their 
use.  The  rule  of  this  state,  as  applied  to  facts  upon  which 
the  motion  is  grounded,  has  been  long  recognized,  and  is  con- 
cisely expressed  by  Mr.  Justice  Day  in  Perigo  r.  Railway  Co,, 
52  Iowa,  276,  in  the  following  language:  "It  is  now  the 
established  doctrine  of  this  court,  in  harmony  with  the  cur- 
rent  of  authority  elsewhere,  that  an  employe  who  knows,  or  by 
the  exercise  of  ordinary  diligence  could  know,  of  any  defects 
or  imperfections  in  the  things  about  which  he  is  employed, 
and  continues  in  the  service  without  objection,  and  without 
promise  of  change,  is  presumed  to  have  assumed  all  the  con^ 
sequences  resulting  from  such  defects,  and  to  have  waived  all 
right  to  recover  for  injuries  caused  thereby."  The  same  rule, 
in  substance,  has  often  been  approved  in  different  cases,  and 
among  them  are  Muldowny  v.  Railway  Co,,  39  Iowa,  615; 
McKee  V.  Railway  Co,,  83  Iowa,  616 ;  Mayes  v.  Railway  Co,^ 
63  Iowa,  562;  Scott  v.  Coal  Co,,  90  Iowa,  689;  Cowles  v. 
Railway  Co,,  102  Iowa,  507.  The  evidence,  without  substan- 
tial conflict,  brings  the  case  within  the  rule  as  stated.  The 
facts  conclusively  appear  from  plaintiff's  own  testimony.  It 
is  not  important  to  set  out  the  evidence  or  enlarge  upon  it. 
The  judgment  is  affirmed. 
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Former  A^adication:  probate  court:  Practice.  Where  one  brings 
action  upon  a  claim  against  a  decedent  in  the  district  court  and 
on  the  law  side  he  cannot  avoid  its  judgment  against  his  claim. 
4  The  probate  court  does  not  have  exclusive  jurisdiction  of  such 
claims  and  by  the  bringing  of  his  action  he  consented  to  the  juris- 
diction of  the  district  court.  Neither  is  the  judgment  to  be 
avoided  beeause  the  action  was  against  the  administrator  instead 
of  the  estate  under  Code  of  1878,  section  2409.  Ihe  action  on 
claim  was  properly  entitled  against  the  administrator. 

Clams:  evidence.  The  record  of  a  judgment  for  a  certain  sum, 
with  6  per  cent,  interest,  is  competent  evidence  of  a  claim  against 
a  decedent's  estate  for  a  larger  sum,  where  the  latter  is  arrived  at 

1  by  computing  interest  on  the  judgment  at  6  per  cent,  to  the  date 
of  filing  the  claim,  and  the  claim  shows  the  book  and  page  of  the 
judgment  record,  and  it  does  not  appear  that  the  party  objecting  to 
such  record  has  been  misled  by  the  variance  in  the  amounts. 

Abandonment  of.  On  the  probate  record,  where  the  filing  of  a  claim 
against  a  decedent's  estate,  was  noted,  appeared  the  entry: 
"Withdrawn  ♦  *  *  8— 5-96;  returned  9— 18-96."  Proof  was 
3  made  that  the  claim  was  temporarily  withdrawn  for  the  sole  pur- 
pose of  preparing  a  petition  for  its  allowance.  Eel  \  that  this  was 
not  an  abandonment  of  the  claim. 

Appeal:    objection  below.    The  objection  that  a  claim  was  not 

2  properly  entitled  cannot  first  be  raised  in  the  supreme  court. 

Appeal  from  Union  District  Court, — Hon.  II.  M.  Towner, 

Judge. 

Thursday,  April  6,  1899. 

Action  to  establish  a  claim  against  the  estate  of  William 
Groesbeck,  deceased,  of  which  the  defendant  is  administrator. 
The  claim  is  founded  upon  a  judgment  in  favor  of  plaintiff 
and  against  said  Groesbecl^,  of  date  September  21,  1878,  for 
the  sum  of  six  hundred  and  twenty-three  dollars  and  fifty 
cents,  with  six  per  cent,  interest.    A  jury  being  waived,  trial 
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was  had  to  the  court.  There  was  a  judgment  in  plaintiff's 
favor,  and  defendant  appeals. — Reversed. 

Jos.  0.  Bull  and  Hugh  M.  Fry  for  appellant. 

J.  W,  MilligcLn  and  E,  A.  Lee  for  appellee. 

Watekman,  J. — The  claim  filed,  and  upon  which  this 
proceeding  is  founded,  was  in  these  words:  "The  Estate 
of  William  Groesbeck,  Deceased,  to  Samuel  Clough,  Dr.: 
To  amount  on  judgment  in  case  of  Samuel  Clough  v.  William 
Groesbeck,  in  the  circuit  court,  Book  B,  page  214,  $1,230.66. 
Duly  verified."  A  formal  petition  for  the  allowance  of  this 
claim  was  also  filed  at  a  later  date.  To  this  petition  was 
attached  a  statement  of  the  parties  to  the  judgment,  and  the 
date  and  amoimt  thereof;  also,  the  book  and  page  where 
recorded. 

The  first  matter  of  complaint  is  founded  upon  the  court's 

action  in  permitting  the  introduction  in  evidence  of  the 

record  of  said  judgment  in  the  judgment  docket.     It  is  said 

that  this  entry  does  not  support  the  claim  filed.     The 

1  claim,  it  will  be  noticed,   is  for  one  thousand  two 
hundred  and  thirty  dollars  and  sixty-six  cents.     The 

judgment  was  for  six  hundred  and  twenty-three  dollars  and 
fifty  cents,  with  six  per  cent  interest  It  is  manifest  that  the 
amount  stated  in  the  claim  was  arrived  at  by  computing  the 
interest  on  the  principal  of  the  judgment.  It  does  not  appear 
that  the  defendant  was  in  any  wav  misled  by  the  variance 
in  the  amounts,  nor  is  it  possible  that  he  could  have  been; 
for  the  book  and  page  of  the  docket  where  the  judgment 
appears  is  given  in  the  claim  as  filed. 

II.  Another  objection  to  the  claim  as  filed  is  that  it  is 
not  properly  entitled.     It  is  enough  to  say  on  this 

2  point   that    no    such    question    was    raised    in    the 
trial  court. 

III.  Upon  the  probate  record,  where  the  filing  of  this 
claim  was  noted,  there  was  an  entry  in  red  ink  as  follows: 
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"Withdrawn  by  E.  A.  Lee  8-5-96 ;  returned  9-18-96."    It  is 
now  insisted  by  appellee  that  this  shows  a  dismissal 

3  of  the  claim.-  Even  if  no  explanation  had  been  offered, 
we  should  hardly  feel  justified  in  construing  this  entry 

as  a  dismissal.  But  plaintiff  called  the  clerk  of  the  court  who 
made  the  entry,  and  his  testimony  shows  that  the  document 
was  withdrawn  from  the  files  by  Mr.  Lee,  one  of  plaintiff's 
attorneys,  in  order  that  he  might  prepare  the  petition  which 
w^as  afterwards  filed;  and  the  entry  was  made  to  indicate 
this  fact  onlv.  This  did  not  amount  to  an  abandonment  of 
the  claim.     Braught  v.  Griffiih,  16  Iowa,  31. 

IV.  Finally,  it  is  insisted  that  there  was  a  prior 
adjudication  of  this  matter  against  plaintiff.  It  seems  from 
the  record  that  there  was  another  proceeding  for  the  estab- 
lishment of  this  claim.  The  only  evidence  of  the  manner  in 
which  it  terminated  is  an  entry  in  the  appearance  docket 
offered   by   defendant,   which  is   as  follows:     "On 

4  hearing,  judgment  ordered  for  defendant,  with  costs." 
•  Xo  question  is  made  as  to  the  sufficiency  of  this  evi- 
dence to  establish  a  judgment.  The  appellee  expressly  admits 
that  such  a  judgment  was  rendered.  He  meets,  or  attempts 
to  meet,  the  issue  by  saying  that  action  was  brought  against 
the  administrator,  and  not  against  the  estate,  and  in  the 
district  court,  as  a  court  of  law,  instead  of  in  probate.  The 
action  was  properly  entitled  against  the  administrator.  Code 
1873,  section  2409.  As  to  the  claim  that  it  was  not  in  the 
proper  form  or  in  the  proper  tribunal,  we  have  to  say  that  the 
probate  court  has  not  exclusive*  jurisdiction  of  proof  of 
claims  against  an  estate.  McCrary  v.  Deming,  38  Iowa,  527 ; 
Crane  v.  Guthrie,  47  Iowa,  542;  Moore  v,  McKinley,  60 
Iowa,  367 ;  Sterritt  v,  Robinson,  17  Iowa,  61 ;  Cooley  v. 
Smith,  17  Iowa,  99.  The  plaintiff,  by  bringing  his  action  in 
the  ordinary  form  in  the  district  court,  will  be  held  to  have 
consented  to  the  jurisdiction  of  that  tribunal.  McCrary  v. 
Deming,  supra.  He  cannot  now  be  heard  to  say  that  the 
judgment  rendered  was  without  validity.    The  former  adjud- 
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ication  is  binding,  and  estops  plaintiff  from  again  asserting 
rights  based  upon  the  same  cause  of  action.  For  this  reasoa 
the  judgment  must  be  reversed. 
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The  Green  Bay  Lumber  Company,  Appellant,  v.  J.  A* 
Adams^  Hulda  Hodowal  and  Joseph  Hodowal, 

Appellees  and  Appellants. 

Meehanie's  Lfen :    estoppel.    A  material  man  stated  to  the  house 

1  owner,  while  the  house  was  unQnished,  that  the  principal  con-- 
tractor  "had  paid  all  his  bills  as  he  had  paid  them  last  winter, — 
when  the  buildings  were  finished."  Held,  that  this  did  not  estop 
him  from  asserting  his  lien  for  material  furnished  the  contractor. 

Rights  op  subcontractors.    Where  a  house  owner,  knowing  that  a. 

2  material  man  was  furnishing  material  for  which  he  had  not  been 
paid,  and  having  funds  due  the  contractor  sufficient  to  pay  the 
duly-perfected  lien  for  material,  pays  the  contractor  in  adTance- 
and  also  other  subcontractors,  who  had  not  filed  their  liens,  he  i& 
liable  for  the  amount  of  the  material  man's  lien. 

Appeal  from  Jackson  District  Court. — Hon.  P.  B.  Wolfe^ 

Judge. 

Thursday,  April  6,  1899. 

Suit  in  equity  to  establish  and  foreclose  a  mechanic'^ 
lien.  From  a  decree  establishing  a  lien  for  part  of  the 
amount  claimed,  both  parties  appeal.  As  plaintiff  first  per- 
fected its  appeal,  it  will  be  called  appellant. — Reversed  on 
plaintiff's  appeal.    Afftrme'd  on  defendants'  appeal. 

D.  A.  Fletcher,  D.  A.  WynJcoop,  and  C.  C.  <&  C.  L^ 

Nourse  for  appellant. 

22.  W.  Henry  for  appellees. 

Deemer,  J. — ^Defendant  Hulda  A.  Hodowal,  through 
her  husband,  Joseph  Hodowal,  as  agent,  entered  into  a  ccm- 
tract  with  defendant  J.  A.  Adams  to  erect  certain  buildings. 
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and  improvements  upon  some  land  owned  by  her  in  Jackson- 
county.  The  contractor  purchased  lumber  and  building 
materials  of  plaintiff  for  the  erection  of  one  of  the  houses  to- 
the  amount  of  six  hundred  and  forty-nine  dollars  and  six 
cents,  and  plaintiff  claims  that  four  hundred  dollars  and 
thirty-six  cents  of  this  amount  remains  due  and  unpaid.  The- 
contract  price  for  the  building  of  the  house  was  one  thousand 
three  hundred  dollars,  which  was  to  be  paid  as  follows :  Jan- 
uary 31,  1896,  four  hundred  and  fifty  dollars,  two  hundred 
dollars  when  the  roof  was  on,  two  hundred  dollars  when 
ready  for  plastering,  one  hundred  and  fifty  dollars  when 
plastering  was  finished,  two  hundred  dollars  when  carpenter 
work  was  done,  and  one  hundred  dollars  when  painting  wa^ 
finished.  Defendants  claim  that  plaintiff's  bill,  with  the: 
exception  of  ninety-eight  dollars  and  fifty-six  cents,  which 
was  for  extras,  was  fully  paid  by  the  principal  contractor 
before  the  commencement  of  this  suit;  that  the  principal 
contractor  was  fully  paid,  in  accordance  with  the  terras  of  hi* 
contract,  before  plaintiff  gave  notice  of  the  filing  of  its  lien; 
and  that  plaintiff  is  estopped,  by  reason  of  certain  statements 
made  by  it^  agent  as  to  the  condition  of  its  account,  from 
claiming  more  than  the  amount  of  the  bill  for  extras.  The- 
trial  court  found  the  balance  claimed  by  plaintiff  was  correct,, 
but  established  its  lien  for  only  two  hundred  and  forty-nine 
dollars  and  ten  cents. 

The  first  question  in  the  case  relates  to  the  state  of  the 
account  between  plaintiff  and  Adams.  Without  setting  out 
the  evidence  on  which  we  base  our  conclusions,  it  is  sufficient 
to  say  that  we  are  well  satisfied  that  the  balance  claimed  by 
plaintiff  to  be  due  is  correct,  and  that  the  judgment  rendered 
by  the  trial  court  against  Adams  for  the  full  amount  of  the 

claim  is  sustained  by  the  fair  weight  of  the  evidence. 
1  Defendants'  plea  of  estoppel  has  no  support  in  the, 

evidence.     The  most  that  can  be  claimed  for  the  evi- 
dence relating  to  this  issue  is  that  plaintiff's  agent  stated 
that  "Adams  had  paid  all  his  bills  as  he  had  paid  them  last 
Vol  107  la— 43 
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"winter, — ^when  the  buildings  were  finished."  At  this  time 
the  house  was  not  completed.  The  only  question  which 
remains  is,  for  what  amount  should  plaintiff's  lien  be  estab- 
lished? Plaintiff  furnished  the  first  item  of  his  account 
JDecember  9,  1895,  and  the  last  Jime  26,  1896.     It  filed  its 

lien  July  15th,  and  served  notice  upon  the  owner 
"^  July  24,  1896.    The  owner,  through  her  agent,  knew 

that  plaintiff  was  furnishing  the  material,  and  that  it 
was  not  being  paid  for,  yet  she  claims  that  she  had  paid 
Adams  one  thousand  one  hundred  and  three  dollars  on  April 
24,  1896.  At  this  time  neither  the  carpenter  work  nor  the 
painting  had  been  completed.  The  first  payment  was  not 
made  in  accord  with  the  terms  of  the  contract,  and  agree- 
ment was  made  that  time  of  payment  of  the  last  be  extended 
until  July  4,  1896.  Plaintiff  insists  that  but  nine  hundred 
and  eighty-five  dollars  was  paid  on  the  contract  on  April  24th, 
and  that,  as  none  of  the  payments  were  made  in  accordance 
with  the  terms  of  the  contract,  and  as  all  were  made  with  full 
knowledge  of  its  claims,  it  is  entitled  to  have  its  lien  estab- 
lished for  the  full  amount  due  from  Adams.  We  do  not  find 
it  necessary  to  ascertain  just  how  much  the  owner  had  in  fact 
paid  the  contractor  on  April  24th,  although  we  may  remark, 
parenthetically,  that  defendant  admits  that  on  June  25, 
1896,  there  was  two  hundred  and  ninety-five  dollars  and  fifty- 
six  cents  available  to  all  sub-contractors.  If  there  was  this 
amount  due  at  that  time,  then,  as  plaintiff  perfected  its  lien 
within  the  time  required  by  law,  and  as  the  owner  had 
knowledge  that  it  was  furnishing  material  for  which  it  had 
not  been  paid,  she  was  not  justified  in  paying  other  sub-con- 
tractors until  the  time  had  expired  for  the  filing  of  liens. 
Lumber  Co,  v,  Waodside,  71  Iowa,  359 ;  Othmer  v.  Clifton, 
69  Iowa,  656.  In  any  event,  plaintiff  was  entitled  to  have 
its  lien  established  for  the  amoimt  thus  admitted.  But,  as 
the  owner  did  not  pay  it  in  strict  accordance  with  the  terms 
of  her  contract,  but  undertook  to  pay  the  contractor  in 
advance,  and  to  pay  the  sub-contractors  who  had  not  filed 
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their  liens,  and  as  she  had  knowledge,  through  her  agent,  that 
plaintiff  had  furnished  materials  for  the  building,  she  should 
be  held  responsible  for  the  full  amount  of  plaintiff's  claim. 
JSimonson  Bros.  Mfg,  Co.  v.  Citizens'  State  Bank,  105  Iowa, 
264,  and  cases  cited;  Lumber  Co.  v.  Thomas,  106  Iowa,  154. 
Again,  if  it  be  conceded  that  part  of  the  payments  were  made 
to  the  contractor  in  accordance  with  the  terms  of  the  con- 
tract, it  clearly  appears  that  three  hundred  dollars  of  that 
amount, — ^being  the  last  two  payments, — ^were  not  so  paid, 
for  some  of  this  amount  was  paid  to  sub-contractors,  and  the 
remainder  to  the  contractor  in  advance  of  the  time  when  it 
was  due.  Adding  the  bill  for  extras  to  this  amount,  and  we 
have  practically  the  amount  of  plaintiff's  claim.  We  are 
inclined  to  believe,  however,  that  the  owner  did  not  pay  the 
full  amount  claimed  by  him  to  Adams,  and  that  the  amount 
due  him,  added  to  the  admitted  bill  of  extras,  and  the  amount 
paid  sub-contractors,  is  in  excess  of  plaintiff's  claim.  Con- 
firmation of  this  conclusion  is  found  in  the  fact  that  defend- 
ant's agent  agreed  with  plaintiff  as  to  the  amount  due  it,  and 
promised  to  sign  a  note  for  the  amount. 

Coimsel  for  Mrs.  Hodowal  cite  Frost  v.  Rawson,  91 
Iowa,  553,  and  Walker  v.  Queal,  91  Iowa,  704,  as  conclusive 
of  the  question  before  us.  Neither  case  seems  to  be  in  point. 
In  each  the  notice  to  the  owner  was  given  more  than  thirty 
days  after  the  last  item  of  account  was  furnished.  We  are  of 
opinion  that  plaintiff  was  entitled  to  have  its  lien  established 
for  .the  full  amount  of  its  claim,  and  the  case  is  remanded  for 
^uch  a  decree,  or,  at  plaintiff's  option,  exercised  within  twenty 
days  from  the  date  of  filing  this  opinion,  it  may  have  a 
decree  in  this  court.  Reversed  on  plaintiff's  appeal. 
Affirmed  on  defendants'  appeal. 
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ETidence:  exkcction  of  deed:  Homestend.  Husband  and  wife, 
grantors,  and  who  signed  on  different  days,  testified  that,  when 
2  the  wife  signed  a  deed,  it  was  entirely  blank;  the  notary  testified 
that  the  blanks  were  all  filled;  and  the  grantee  testified  that  there 
was  some  writing  in  it,  but  was  not  positive  that  it  was  all  filled. 
There  was  no  claim  that  some  of  the  blanks  were  then  filled,  and 
othen  liter.  Held,  that  the  gr^antors  did  not  overcome  the  pre- 
sumption that  all  blanks  were  filled  before  signing  and  thus  show 
that  a  deed  to  a  homestead  was  not  valid  because  husband  and 
wife  had  failed  to  "concur  in  and  signihe  same  joint  instrument'^ 

Debt.  Where  a  deed  is  made  and  a  bond  to  reconvey  given  by  the 
grantee  upon  payment  of  a  stipulated  sum,  the  debt  is  sufficiently 
proven  on  foreclosure  of  the  bond  by  showing  the  making  of  the 
1  deed  and  bond  to  have  been  a  method  of  securing  the  debt  recited 
in  the  bond.  It  is  not  like  a  case  where  a  debt  is  evidenced  by  a 
note  secured  by  mortgage  and  the  mortgage  is  alone  introduced 
in  evidence. 

Bonds:  construction:  Interest,  A  bond  was  to  be  paid,  *'$2,000 
within  two  years  from  date;  balance  in  annual  payments,  with 
4  interest,  until  aggregate  sum  is  paid,  together  with  interest."  Htld^ 
that  interest  on  the  entire  amount  from  date  was  intended. 

Foreclosure  and  sale:  InstaUments  not  due.  Though  a  decree  in 
foreclosure  may  preserve  a  lien  for  installments  not  due,  yet 
6  plaintiff  may  not  make  his  lien  for  installments  not  due  senior 
to  those  due,  and  sell  subject  to  the  senior  lien.  He  must  sell 
sufficient  only  to  satisfy  installments  due,  or  sell  the  whole,  and 
look  to  the  surplus  to  satisfy  installments  not  due. 

Homesteads,    Where  a  homestead  was  not  selected,  and  the  answer 

in  foreclosure  did  not  ask  to  have  other  land  exhausted  first, 

8    defendants  cannot  complain  that  the  decree  does  not  so  provide; 

Code,  sections  2976, 2979,  amply  protecting  the  homestead  right 

from  sale  on  execution  until  other  property  is  exhausted. 

Appeal  from  Harrison  District  Court. — Hon.  F.  E.  Gaynor, 

Judge. 

Thursday,  April  6,  1899. 

Action  in  equity  to  recover  an  amount  alleged  to  be 
due  on  a  bond  for  the  conveyance  of  real  estate,  and  for  the 
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fi  rtH'l<w4ure  of  the  bond.  There  was  a  hearing  on  the  merits 
and  a  decree  for  the  plaintiff.  The  defendants  appeal. — 
MoiUfted  and  affirmed. 

^Y.  II,  Killpack  for  appellants. 

Roadifer  &  Arthur  for  appellee. 

RoBixaow,  C.  J. — At  the  time  the  transaction  in  eontro- 
verfv  occurred,  the  defendant  I).  W.  Gallaher  owned  one 
ljHndre<]  and  sixty  acres  of  land,  which  he  occupied,  with  his 
wife  and  co-defendant,  as  a  homestead.  The  plaintiff  held  a 
mortpage  on  the  land,  and  there  were  other  incumbrances 
on  it ;  the  aggn^te  indebtedness  for  which  it  was  liable  being 
five  thousand  nine  hundred  and  fortv-six  dollars  and  seventy- 
four  cents.  After  some  negotiations,  the  defendants,  in 
November,  1895,  execut^nl  what  purports  to  be  a  warranty 
deed  for  the  land.  As  a  part  of  the  transaction,  the  plain- 
tiff assumed  the  indebtednesA  which  he  did  not  own,  and  gave 
to  Gallaher  a  bond  for  a  deed,  which  provided  for  the  con- 
veyance of  the  land  to  the  obligee  ujwn  the  payment  of  two 

thousand  dollars  at  any  time  within  two  vears  fn>m  the  date 

.  ft 

of  the  instrument,  and  the  remainder  of  the  sum  of  five  thou- 
sand nine  hundred  and  fortv-six  dollars  and  seventy-four 
cents  in  annual  i>ayments  of  five  hundreii  dollars  each,  with 
interest  at  the  rate  of  six  pt*r  cent.  \yer  annum.  The  plain- 
tiff demands  judgment  for  the  first  payment  of  two  thousand 
dollars,  with  inten*st,  that  his  lien  for  the  full  amount  of  the 
bond  be  established,  and  that  a  si)ecial  execution  Ik*  issued 
for  the  sale  of  the  land  for  the  amount  due,  subject  to  that 
portion,  of  the  indebte<lness  not  due.  Th(»  defendants  aver 
that  the  land  is  their  homentead,  and  that  the  instrument 
which  puri)orts  to  ccmvey  it  t4)  the  plaintiff  is  void,  on  thu 
alleged  ground  that  when  sigiuMl  by  the  wife  it  was  in  blank, 
and,  therefore,  that  the  husband  and  wife  <lid  not  **C4)ncur  in 
and  sign  the  same  joint  instrument.*' 
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L     It  is  first  insisted  by  the  appellants  that  the  plain- 
tiff has  failed  to  prove  the  alleged  indebtedness.     The  execu- 
tion  of  the  deed  and  bond  as  a  method  of  securing  the  indebt- 
edness recited  in  the  bond,  and  that  Gallaher  is  bound  by 
the   requirements   of  the  bond,   are  shown   beyond 

1  question.     He  does  not  attempt  to  prove,  nor  claim, 
that  any  payment  has  been  made  on  account  of  the 

indebtedness.  As  no  note  was  given,  it  was  established  by 
the  proof  of  the  bond,  as  well  as  by  other  evidence.  This  is 
unlike  a  case  where  the  indebtedness  is  evidenced  by  a 
promissory  note  secured  by  a  mortgage,  and  the  latter  is  alone 
introduced  in  eviflence. 

II.  The  chief  controversy  is  in  regard  to  the  execution 
of  the  deed.  It  is  dated  October  30, 1895,  and  the  certificate 
of  acknowledgment  is  dated  on  the  sixteenth  day  of  the  next 
month.  It  appears  that  the  instrument  was  signed  by  Mrs* 
Gallaher  on  the  day  the  certificate  is  dated,  and  by  her  hus- 
band two  davs  later.  Both  of  them  testifv,  in  effect,  that 
when  signed  by  Mrs.  Gallaher  the  instrument  was  a  mere 
printed  form  for  a  deed,  the  blanks  for  which  were  wholly 
unfilled.  It  is  admitted  that  the  blanks  had  been  filled  when 
Gallaher  executed  the  deed.  The  plaintiff  testifies  that  he 
knew  when  Mrs.  Gallaher  signed  it  that  it  was  a  blank 

2  deed.     Just  what  he  means  bv  that  statement  is  not 
clear,  for  the  reason  that  he  also  states  that  '*there 

was  some  writing  in  it  when  she  signed,  but  will  not  swear 
positively  that  it  was  all  filled  out  when  she  signed  it."  But 
as  both  the  defendants  testify  that  there  was  no  writing  in 
the  instrument  when  Mrs.  Gallaher  signed  it,  and  no  one 
claims  that  some  of  the  blanks  were  then  filled  and  others 
were  filled  later,  the  testimony  of  the  plaintiff  must  be 
regarded  as  corroborating  that  of  the  notary  who  drew  the 
deed  and  took  the  acknowledgments.  He  is  a  disinterested 
witness,  and  testifies  positively  that  the  blanks  were  filled 
before  the  deed  was  signed  by  Mrs.  Gallaher.  The  pre- 
sumption which  the  completed  deed  authorizes  is  that  all  the 
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blanks  were  filled  before  it  was  signed  by  either  grantor. 
The  burden  was  on 'the  defendants  to  overcome  that  pre- 
•  sumption,  and  we  are  of  the  opinion  that  they  have  failed  to 
do  so.  The  effect  of  the  deed  is  precisely  what  the  defendants 
intended  that  it  should  be,  and  there  is  no  reason  in  law  or 
equity  for  relieving  them  from  the  contract  into  which  they 
deliberately  entered. 

III.  It  is  claimed  that  the  decree  is  erroneous  because 
it  does  not  make  provision  for  exhausting  all  of  the  land  in 
question,  excepting  the  homestead,  before  selling  that  for  the 
payment  of  the  amount  found  to  be  due  the  plaintiff.     The 

answers  of  the  defendants  do  not  ask  for  any  relief  of 

3  that  nature.  It  does  not  appear  that  a  homestead  has 
ever  been  selected,  and  the  statutes  relating  to  home- 
steads make  ample  provision  for  the  protection  of  the  home- 
stead right  from  sale  on  execution  until  other  property  of  the 
judgment  debtor  is  exhausted.  Code,  sections  2976,  2979. 
We  conclude  that  the  decree  is  not  defective  in  the  respect 
claimed. 

IV.  The  district  court  allowed  interest  on  the  first 
payment  of  two  thousand  dollars  from  the  date  of  the  bond 
in  suit.  The  appellants  contend  that  interest  on  that  pay- 
ment should  have  been  allowed  only  from  the  expiration  of 

the  period  of  two  years  from  the  date  of  the  bond. 

4  The  provision  in  regard  to  the  payment  of  the  amount 
for  which  the  bond  was  given  is  that  it  shall  be  paid 

as  follows :  "Two  thousand  dollars  at  any  time  within  two 
years  from  the  date  of  this  instrument  (November  18,  1897)  ; 
the  balance  in  annual  payments  of  five  hundred  dollars  each, 
with  interest  at  the  rate  of  six  per  cent,  per  annum  until  the 
above-named  principal  aggregate  sum  is  paid,  together  with 
interest,  as  above  stated."  We  think  that  provision,  fairly 
construed,  requires  the  payment  of  interest  on  the  entire 
amount  for  which  the  bond  was  given  from  its  date. 

V.  The  decree  of  the  district  court  contains  the  fol- 
lowing:    "Plaintiff  having  elected  to  consider  that  portion 
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of  his  said  lien  above  established,  and  which  is  not  now  due, 
and  not  in  judgment  herein,  as  paramount  to  that  portion  in 
judgment  herein,  it  is  adjudged  and  decreed  by  the  court 
that  said  porticm  of  said  lien  shall  be,  and  the  same  is  hereby, 
preserved,  after  sale  of  the  above-described  premises,  or  any 
part  thereof,  for  the  satisfaction  of  plaintifFs  judgment 
berein,  and  the  sale  of  said  premises  under  special  executicai 
hereinafter  ordered  shall  be  subject  to  the  portion  of  plain- 
tiffs lien  preserved."  The  appellants  ccMnplain  of  that  pro- 
vision, and  of  another  which  is  in  harmony  with.  it. 
5  It  is  a  general  rule  that  a  sale  of  all  of  the  mortgage 

premises,  under  a  decree  of  foreclosure,  for  a  part 
of  the  mortgage  debt  which  is  due,  discharges  the  premises 
from  the  lien  of  the  mortgage  for  the  part  of  the  debt  not  due, 
and  for  which  the  decree  does  not  provide.  Escher  v.  Sim- 
mans,  54  Iowa,  269;  Poweshiek  County  v.  Dennison,  36 
Iowa,  244.  And  the  same  rule  applies  to  the  sale  of  real 
property  under  an  ordinary  judgment  for  but  a  part  of  the 
amount  due  on  it.  Clayton  r.  Ellis,  50  Iowa,  590.  See, 
a'. so,  Moody  v.  Funk,  82  Iowa,  1,  and  cases  therein  cited. 
But  in  actions  for  the  foreclosure  of  mortgages  for  install- 
ments due,  jurisdiction  may  be  retained  to  provide  for  the 
collection  of  the  installments  not  due.  McDowell  v.  Lloyd, 
22  Iowa,  448.  That  rule  was  recognized  in  the  case  of 
Burroughs  v,  Ellis,  76  Iowa,  649,  in  which  it  was  also  said 
that  the  right  to  a  lien  for  installments  not  due  could  be  pre- 
served in  the  decree  of  foreclosure  for  installments  due,  and 
the  case  be  dropped  from  the  docket;  but  the  decree  in  this 
case  goes  further,  and  provides  that  the  sale  it  authorizes  for 
the  installment  due,  if  made,  shall  be  subject  to  a  lien  for 
the  installments  not  due.  In  our  opinion,  that  is  inequit- 
able and  unauthorized.  It  would  enable  the  plaintiff  to  bid 
in  all  of  the  mortgaged  property  for  but  a  small  part  of  its 
value,  and,  if  that  did  not  exceed  the  amount  of  the  bid  and 
the  installments  not  due,  to  hold  the  decree,-  so  far  as  it  gives 
a  lien  for  such  installments,  as  a  practical  bar  to  a  redemp- 
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tion  by  junior  lienholders,  if  any,  by  Gallaher^s  assigns,  and 
perhaps  by  GallaJber,  without,  however,  satisfying  the  decree. 
It  is  evident  that  power  to  accomplish  such  an  inequitable 
result  should  not  be  given,  unless  authorized  by  the  contract 
of  the  parties;  but  that  does  not  contain  any  provision  in 
regard  to  the  matter.  The  case  of  Morgan  v.  Kline,  77  Iowa, 
681,  is  cited  in  support  of  the  decree.  But  that  merely  held 
that  the  holder  of  several  promissory  notes,  falling  due  at 
different  times,  and  secured  by  a  mortgage,  might  assign 
those  which  were  the  last  to  become  due,  and  make  the  mort- 
gage lien  as  to  them  senior  to  the  lien  given  for  the  notes 
not  transferred,  and  that  this  might  be  done  without  the 
assent  of  the  mortgagor,  if  he  was  not  prejudiced  by  the 
transaction.  This  case  differs  from  that,  in  that  there  has 
not  been  an  assignment  of  any  part  of  the  indebtedness 
secured  by  the  bond,  and  all  of  it  is  owned  by  the  plaintiff. 
There  is  no  equitable  reason  for  making  the  lien  for  the 
installment  due  junior  to  the  lien  for  the  installments  not 
due.  The  case  of  Burroughs  v,  Ellis,  supra,  is  also  cited 
in  support  of  the  decree.  It  may  be  that  the  application 
made  in  that  case  of  the  rule  which  governed  it  tends  to  sus- 
tain the  decree,  but  the  rule  itself  does  not  That  merely 
authorizes  a  decree  which  forecloses  a  mortgage  for  an  install- 
ment which  is  due,  to  preserve  a  lien  for  the  installments  not 
due,  not  to  make  the  lien  for  the  latter  paramount  to  the  lien 
for  the  former.  There  is  no  injustice,  in  such  a  case,  in 
applying  the  rule  that  a  sale  for  the  installment  due  exhausts 
the  mortgage  security  as  to  the  property  sold.  The  natural 
effect  of  the  rule  would  be  to  limit  the  sale  to  so  much  of 
the  property  as  would  be  required  to  pay  the  installment  due, 
or,  if  the  property  cannot  be  divided  advantageously,  to 
obtain  its  fair  value,  and  thus  secure  from  its  proceeds  a 
surplus  to  apply  on  the  installments  not  duo.  The  decree  in 
question  will  be  so  far  modified  as  to  give  to  any  sale  made 
to  satisfy  the  installment  due  the  effect  of  dicharging  the 
lien  of  the  decree  on  the  property  sold,  and  as  thus  modified 
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the  decree  is  affirmed.  The  cause  is  remanded  to  the  dis- 
trict court  for  further  proceedings  in  harmony  with  this 
opinion,  including  the  setting  aside,  upon  the  application  of 
the  appellee,  of  any  sale  which  shall  have  been  made  hereto- 
fore under  the  decree,  and  the  issuing  of  a  special  execution 
for  another  sale  in  case  a  sale  already  made  is  set  aside. — 
Modified  and  Affirmed. 
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fiwiul  E.   M.   KiNCADE,   Appellant,  v.   Chicago,   Milwaukee  & 

ISxftSS  St.  Paul  Railway  Compaky. 

W*    ^  Railroads:    fellow  servants:    Agency.    Where  an  employee  of  a 

railroad  company,  ridfng  on  a  hand  car,  strikes  at  another,  who, 

1  in  an  attempt  to  ayoid  the  blow,  pushes  off  a  third  employee,  who 
is  run  over,  the  injury  is  not  a  willful  one. 

Same.  Under  Code  1878,  section  1807,  making  railroad  companies 
liable  for  injuries  to  employes  resulting  from  heglect  of  other 
employes,  or  from  their  willful  wrongs,  when  connected  with  the 

2  operation  of  the  road,  where  an  employe  riding  on  a  hand  car 
struck  at  another,  who,  in  an  attempt  to  avoid  the  blow,  pushed 
off  a  third  employe,  who  was  injured,  the  company  is  not  liable, 
though  the  injured  employe  was  operating  the  car,  since  the 
employe  striking  the  blow  was  not  acting  within  the  scope  of  his 
authority. 

Appeal    from    Appanoose    District    Court. — ^Hon.    M.    A. 

Roberts,  Judge. 

Thursday,  April  6,  1899. 

Action  to  recover  for  personal  injuries.  At  the  close 
of  plaintiff's  case  the  court  ordered  a  verdict  for  defendant. 
From  the  judgment  rendered  thereon,  plaintiff  appeals. — 
Affirmed. 

Porter  &  Porter  for  appellant 

Mdbry  &  Payne  and  J.  C.  Cook  for  appellee. 
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Waterman,  J. — Plaintiff  was  in  the  employ  of  defend- 
ant company  as  a  section  hand.  At  the  time  of  his  injury  he 
was  returning  from  work  in  company  with  nine  other 
employes,  on  a  hand  car.  Plaintiff  stood  on  the  front  of  the 
car,  facing  to  the  rear.  He  had  hold  of  the  lever,  and  was 
aiding  in  propelling  Uie  car.  Two  of  his  companions  engagtMl 
in  a  political  discussion.  One  of  them  (McCoy)  was  stand- 
ing on  the  right  of  the  plaintiff.  The  other  (Howard)  was 
on  his  left.     This  discussion  culminated  in  McCoy 

1  striking  at  Howard.  The  latter,  in  attempting  to  avoid 
the  blow,  pushe<l  against  plaintiff,  thn>wing  him  to 

the  ground  in  such  a  manner  that  the  car  passed  over  him, 
and  inflicted  tlie  injuries  for  which  he  sues. 

Section  1307  of  the  Co<le  of  1^73  is  as  follows:  "Every 
corporation  operating  a  railway  shall  be  liable  for  all  dam- 
agK»8  sustained  by  any  i)erson  including  employes  of  such  cor- 
poration in  consequence  of  the  neglect  of  agents  or  by  any 
mismanagement  of  the  enginetTS  or  other  emj)loyee  of  the 
corporation  and  in  constHjiience  of  the  willful  wrongs, 
whether  of  cr>mmission  or  omission,  of  such  agents,  engineers 
or  other  employes,  when  such  wnmgs  are  in  any  manner  con- 
nectal  with  the  use  and  operation  of  any  railway,  on  or  al>out 
which  they  shall  be  employe<l.     *     *     *" 

Ap|)ellee  treats  the  case  as  though  plaintiff's  injury  was 
willfully  cause<l  bv  a  co-emplove.  We  cannot  take  this  view 
of  the  facta.  While  the  blow  struck  bv  McCov  was  willful, 
in  the  sense  that  it  was  intentional,  he  had  no  purpose  to  harin 
plaintiff  thereby.  The  effwt  upon  ]>laintiff  was  purely  acci- 
dental. But  this  distinction  is  not  material,  as  will  be  w-en 
fn«n  what  is  further  said. 

The  qu<*stion   pn^senti^l   is,   was  the  nt^gligent  act   of 

Mc(\»y  of  such  a  character  as  that  the  company  is  liable 

therefor,  under  the  s<*ction  quote<l  ?     It  is  a  familiar  rule 

that  a  master  is  not  liable  to  a  third  |>erson  for  the 

2  torts  of  a  servant,  unless  the  latter  at  the  time  is  act- 
ing within   the   scojie   of  his   employment.      W004I 

Mtst  &  Senr.  277;  Cooley  Torts,  532;  2  Thompson  N<»gli- 
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gence,  884.  We  take  this  to  be,  also,  the  test  of  responsi- 
bility tinder  section  1307.  The  master  is  not  liable  to  an 
employe  for  an  injury  done  by  a  co-employe,  when  he  would 
not  have  been  liable  to  a  third  person  injured  by  a  like  act  It 
is  not  always  easy  to  determine  whether  an  act  done  is  within 
the  scope  of  the  servant's  employment.  The  distinction, 
however,  is  always  preserved.  In  Cobb  v.  Railway  Co,  37 
S.  C.  194  (15  S.  E.  Rep.  878),  it  was  held  that  a  railway 
company  was  liable  for  the  misconduct  of  an  engineer  in 
unnecessarily  blowing  off  steam  so  as  to  frighten  a  horse  and 
cause  him  to  run  away,  but  not  for  the  misconduct  of  the 
trainmen  in  shouting  at  the  animal,  although  the  noise  made 
by  them  may  have  aided  in  causing  the  accident.  So,  in  RaH- 
way  Co.  V,  Mogk,  44  111,  App.  17,  the  plaintiff  in  error  was 
held  not  liable  for  the  act  of  a  driver  of  one  of  its  cars  who 
willfully  struck  a  child  in  the  street,  with  the  end  of  the 
lines,  as  the  car  was  passing.  The  rule  seems  to  be  that  the 
master  is  liable,  whether  the  act  of  the  servant  be  willful  or 
negligent,  if  it  is  done  or  attempted  in  the  master's  interest ; 
but  where  the  line  of  duty  is  wholly  departed  from,  and  the 
act  is  done  for  the  servant's  own  purpose,  though  it  may  be 
done  while  the  servant  is  pursuing  the  master's  business,  the 
latter  will  not  be  liable.  2  Thompson  Negligence,  p.  886, 
section  4.  There  is,  however,  no  claim  in  the  case  at  bar 
that  the  blow  struck  by  McCoy  was  an  act  done  within  the 
scope  of  his  duty.  It  was  clearly  not.  The  contention  of 
the  plaintiff  is  that,  because  he  was  in  the  performance  of 
his  duty  at  the  time  of  his  injury,  the  defendant  is  liable. 
But  it  is  by  the  act  of  McCoy,  and  not  by  the  conduct  of 
plaintiff,  that  defendant's  responsibility  is  to  be  fixed.  If 
McCoy  was  not  defendant's  agent  in  doing  this  act,  there  can 
be  no  liability  here.  That  he  was  not  acting  for  his  employer, 
but  sought  to  serve  some  independent  purpose  of  his  own, 
seems  too  clear  for  discussion.  As  we  have  said,  it  is  prac- 
tically conceded  by  appellant.  In  WUtse  v.  Bridge  Co.  63 
Mich.  639  (30  K  \V.  Rep.  370),  defendant  was  held  not 
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liable  for  an  injury  caused  to  a  traveler  through  his  horse 
being  frightened  by  objects  negligently  displayed  by  the  toll 
keeper  of  defendant's  bridge.  It  is  said  in  this  case,  "The 
rule,  briefly  stated,  is,  the  responsibility  of  the  master  grows 
out  of,  is  measured  by,  and  begins  and  ends  with,  his  control 
of  the  servant."  See,  also,  Oolden  v.  Newbrand,  52  Iowa, 
59 ;  Porter  v.  Railway  Co,,  41  Iowa,  360 ;  Harrier  v.  Railway 
Co.,  31  Minn.  351  (17  K  W.  Eep.  952)  ;  Curtis  v.  Dinneen, 
4  Dak.  245  (30  N.  W.  Rep.  148)  ;  Mouse  v.  Newspaper  Co.,, 
58  Minn.  406  (59  N.  W.  Rep.  941)  ;  Keating  v.  Railway  Co. 
97  Mich.  154  (56  K  W.  Rep.  346)  ;  WinUer  v.  Fisher,  95 
Wis.  355  (70  N.  W.  Rep.  477).  The  district  court  did  not 
err  in  taking  the  case  from  the  jury,  and  rendering  judg- 
ment in  defendant's  favor. — Affirmed. 
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SUPPLEMENT. 

[These  eases  did  not  reach  me  in  time  to  be  published  in 
their  chronological  order. — ^Reporter.] 


Conrad  Youngerman,  Appellant,  v.  H.  C.  Murpht,  Treas- 
urer of  Polk  County,  et  al. 

Waterworks  Contract:  tax  levy  may  precedb.  Acts  Twenty- 
sixth  General  Assembly,  chapter  1,  section  1,  proTldes  that  all 
cities  of  the  first  class  may  levy  a  tax  to  create  a  sinking  fund  for 
the  purchase  or  erection  of  waterworks,  the  proceeds  of  which 
shall  be  deposited  at  a  rate  of  interest  not  less  than  four  per  cent 
per  annum,  payable  on  demand.  Section  8  proTides  that  such 
cities  may  purchase  or  erect  waterworks,  and  make  and  continue 
the  levy  until  the  price  or  cost  is  paid.  Section  4  proTides  that 
1  cities  levying  such  taxes  may  contract  for  the  purchase  or  erection 
of  works,  and  on  the  approval  or  adoption  of  such  contract  may 
apply  the  sinking  fund  on  the  cost  thereof,  and  pledge  the  pro- 
ceeds of  the  continuing  levy  to  secure  paymeat  of  the  costs.  Held, 
that  such  tax  may  be  levied  before  the  contract  for  the  purchase 
or  construction  of  the  work  is  consummated  or  approved  by  the 
electors. 

Confititational  Law:  Acts  Twenty-six  General  Assembly,  chapter  1, 
authorizing  the  levy  of  taxes  by  cities  in  aid  of  the  purchase  or 

1  construction  of  waterworks,  is  not  in  contravention  of  constitu- 

2  tion,  article  7,  section  7,  providing  that  every  law  which  imposes  a 
tax  shall  distinctly  state  the  tax  and  the  object  to  which  it  is  to  be 
applied,  and  that  it  is  not  sufficient  to  refer  to  any  other  law  to 
fix  such  tax  or  object;  as  the  act  itself  does  not  impose  the  tax. 

Same.  The  authority  conferred  upon  cities  of  the  first  class  by  acts 
Twenty-sixth  General  Assembly,  chapter  1,  to  levy  taxes  in  an- 
ticipation of  the  purchase  or  erection  of  water  works- is  not  uncon- 
2  stitutlonal  upon  the  grounds  that  the  object  of  the  levy  is 
uncertain  and  indeterminate  although  any  contract  for  purchase 
or  erection  must  be  approved  by  the  electors. 

Same.    Such  an  act  is  not  in  violation  of  constitution,  article  1,  section 
4    1,  providing  that  all  men  have  the  inalienable  right  of  acquiring, 
possessing,  and  protecting  property  and  pursuing  and  obtaining 
safety  and  happiness. 
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Cfmrtn.  Courts  have  the  undoubted  right-  to  inquire  into  the  object 
of  a  tax  and  to  declare  invalid  all  taxes  that  are  levied  for  other 

5  than  governmental  purposes  and  a  tax  may  be  held  invalid  on 
account  of  some  prohibition  of  the  constitution,  but  the  courts 
will  not  intertere  unless  it  is  clear  that  the  legislature  has  exceeded 
its  power. 

Appeal  from  Polk  District  Court, — Hon.  C.  P.  Holmes, 

Judge. 

Friday,  October  7,  1898. 

Suit  in  equity  to  test  the  validity  of  chapter  1  of  the 
Acts  of  the  Twenty-sixth  General  Assembly,  which  authorizes 
the  levy  of  a  tax  by  municipalities  in  aid  of  the  purchase  or 
construction  of  waterworks,  and  to  enjoin  the  collection  of  the 
tax  levied  by  the  city  of  Des  Moines  for  the  years  1896  and 
1897  upon  the  plaintiff's  property  in  virtue  of  the  provisions 
of  that  ^ct.  The  city  of  Des  Moines  intervened  in  the  action, 
and  in  conjunction  with  the  defendant  filed  a  demurrer  to  the 
petition,  which  was  submitted  with  a  stipulation  setting  forth 
an  ordinance  under  which  the  city  acted  in  levying  the  tax. 
The  trial  court  sustained  the  demurrer,  and  plaintiff  appeals. 
— Affirmed, 

Bowen  &  Brochett  and  Cummins,  Hewitt  &  Wright  for 
appellant. 

/.  E.  Mershon,  City  Solicitor,  /.  M.  Earle,  and  W.  H. 
Bailey  for  appellees, 

Deemer,  C.  J. — The  act  in  question  authorizes  cities  of 
the  first  class  to  levy  a  tax  of  two  mills  upon  the  dollar  upoii 
all  property  within  their  corporate  limits  (except  some  classes 
not  necessary  to  be  mentioned)  for  the  purpose  of  creating  a 
sinking  fund  to  bo  used  as  thereinafter  provided  for  the 
purchase  or  erection  of  waterworks  in  such  cities.  The  pro- 
ceeds from  the  levy  are  to  be  deposited  in  one  or  more  solvent 
banks  or  trust  companies,  payable  on  demand  after  sixty 
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days^  notice  in  writing.  Such  cities  are  further  authorized 
to  purchase  or  erect  waterworks  under  the  provisions  of  the 
act,  and  to  continue  the  levy  until  the  purchase  or  coet 
incurred  is  paid.  Cities  levying  the  tax  are  authorized  to 
contract  for  the  purchase  or  erection  of  waterworks,  and 
upon  the  approval  and  adoption  of  the  contract  are  to  apply 
the  sinking  fund  upon  the  cost  thereof,  and  are  further 
empowered  to  pledge  the  proceeds  of  the  continuing  levy,  the 
regular  water  levy,  and  the  net  revenue  from  the  works  to 
secure  the  payment  of  the  purchase  price,  or  of  the  cost  of 
constructing  the  works.  The  contract  for  the  purchase  or  con- 
struction of  the  works  is  not  binding  upon  the  city  until 
approved  by  the  mayor  and  a  majority  of  the  city  council,  and 
adopted  by  a  majority  of  the  electors  at  an  election  held  for 
that  purpose.  Upon  the  approval  of  the  contract  the  district 
court  of  the  county  is  required  to  appoint  waterworks 
trustees,  who  are  invested  with  the  power  of  carrying  the 
contract  into  execution.  These  trustees  are  also  authorized  to 
fix  water  rates  or  rentals  which  shall  be  sufficient,  together 
with  the  proceeds  of  taxes,  for  the  maintenance  of  and  opera- 
tion of  the  works,  the  proper  and  necessary  extensions  thereof, 
repairs,  and  the  payment  of  the  original  cost.  There  are 
many  other  incidental  provisions  which  need  not  be  set  out, 
as  enough  has  been  stated  to  disclose  the  points  at  issue. 
Acting  under  this  statute,  the  city  of  Des  Moines  proceeded  to 
accept  the  provisions  of  the  act,  and  to  levy  the  two-mill  tax 
without  having  actually  entered  into  a  contract  for  the  pur- 
chase or  construction  of  waterworks.  The  ordinance  passed 
in  virtue  of  the  statute  contains  these  provisions  relating  to 
the  erection  of  such  works : 

"Sec.  4.  That  before  proceeding  to  contract  for  the 
erection  of  a  new  system  of  waterworks  the  city  council  shall 
use  reasonable  efforts  to  purchase  the  system  of  waterworks 
operated  by  the  Des  Moines  Waterworks  Company  at  a  price 
not  exceeding  the  sum  of  eight  hundred  thousand  dollars,  and 
to  that  end  shall  submit  to  the  owners  thereof  a  proposition 
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for  the  purchase  of  said  property,  to  be  acted  upon  within  a 
reasonable  time  to  be  determined  by  the  city  council.  If 
said  proposition  be  accepted  or  the  purchase  of  said  property 
be  agreed  upon,  the  terms  of  the  agreement  shall  be  embodied 
in  a  written  contract  properly  executed  by  the  owners  of  said 
waterworks  and  persons  interested  therein,  and  by  the  board 
of  public  works  on  behalf  of  the  city,  which  contract  shall  be 
subject  to  approval  by  a  majority  of  the  council  and  the 
mayor  and  by  the  electors  of  said  city.     *     *     * 

"Sec.  5.  If  the  city  council  shall  be  unable  to  purchase 
the  waterworks  of  the  Des  Moines  Waterworks  Company  as 
provided  in  section  4  hereof,  or  if  the  contracts  provided  for 
in  section  4  shall  not  be  approved  by  a  majority  of  the  elect- 
ors voting  at  said  special  election,  then  the  board  of  public 
works  and  the  city  engineer  shall  cause  to  be  prepared,  sub- 
ject to  the  approval  of  the  council,  plans  and  specifications 
for  a  system  of  waterworks  complete  and  adequate  in  its 
character,  capacity,  and  efficiency  for  the  needs  of  the  city  of 
Des  Moines  and  its  inhabitants.  When  such  plans  and  specifi- 
cations shall  be  prepared  and  approved  by  the  city  council  the 
board  of  public  works  shall,  in  the  manner  provided  by  law, 
advertise  for  bids  and  enter  into  contract  or  contracts  with 
the  lowest  bidder  or  bidders  for  the  erection  of  such  system  of 
waterworks.     *     *     *" 

The  ordinance  containing  these  provisions  has  never 
been  submitted  to  the  electors,  and  they  have  not  expressed 
their  wishes  in  the  matter.     Two  propositions  are  relied  upon 

by  counsel  for  appellant :     First     It  is  insisted  that 
1  the  city  has  no  authority  to  levy  the  tax  until  its 

council  has  entered  into  a  contract  for  the  purchase  or 
construction  of  waterworks  and  the  electors  have,  in  the  man- 
ner provided  by  law,  adopted  such  contract.  For  a  proper 
solution  of  this  question  we  must  turn  to  the  statute  itself. 
The  first  section  is  general  in  terms,  and  provides  that  all 
cities  of  the  first  class  may  levy  the  tax  for  the  purpose  of 
creating  a  sinking  fUnd  for  the  purchase  or  erection  of  water- 
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works.     It  is  to  be  noticed  that  all  cities  may  do  this;  not 
cities  which  have  entered  into  contracts  for  such  purposes. 
It  is  true  that  the  term  "sinking  fund"  usually  has  reference 
to  the  payment  of  the  principal  or  interest  of  a  debt  already 
contracted.     2  Bouvier  Law  Dictionary,  642;   Union  Pac. 
Railroad  Co.  v.  Buffalo  County,  9  Neb.  453  (4  N.  W.  Rep. 
53)  ;  Ketchum  v.  City  of  Buffalo,  14  K  Y.  367.     But  the 
technical  definition  of  a  phrase  will  not  control  the  manifest 
intent  of  the  legislature.     Section  3  of  the  act  provides  that 
such  cities  may  purchase  or  erect  waterworks,  and  may  con- 
tinue the  levy  imtil  the  purchase  price  or  cost  is  fully  paid 
or  discharged.     This  clearly  indicates  that  the  tax  may  be 
levied  before  any  contract  is  made,  and  that  the  city  may 
continue  the  levy  after  the  cost  has  been  incurred.     Section 
4  prvides  that  cities  levying  such  tax  are  authorized  to  con- 
tract for  the  purchase  or  erection  of  works,  and  upon  the 
approval  or  adoption  of  such  contract  are  authorized  to  apply 
the  sinking  fund  upon  the  cost  thereof,  and  to  pledge  the  pro- 
ceeds of  the  continuing  levy  to  secure  the  payment  of  the  pur- 
chase price  or  cost  of  constructing  such  works.     Clearer 
words  could  hardly  be  used  to  express  the  thought  that  the 
levy  is  to  or  may  precede  the  contract.     It  will  be  noted  that- 
cities  levying  the  tax  are  authorized  to  so  contract,  and  that 
they  are  to  apply  such  sinking  fund — that  is,  a  fund  already 
created — ujKyn  the  cost  thereof,  and  pledge  the  continuing 
levy  as  security  for  the  remainder.     Moreover,  the  first  sec- 
tion of  the  act  contemplates  the  deposit  of  the  proceeds  of 
the  tax  with  a  solvent  bank  or  trust  company  at  a  rate  of 
interest  not  less  than  four  per  cent  per  annum,  payable  on 
demand,  etc.     If  the  tax  may  not  be  levied  until  a  binding 
contract  for  the  erection  of  waterworks  is  entered  into,  there 
would    be   no    necessity    for   this    provision.     We    are   of 
opinion    that,    notwithstanding   the    interpretation    usually 
given  the  phrase  "sinking  fund,"  the  legislature  intended  to 
provide  that  the  lax  might  be  levied  before  a  contract  for  the 
purchase  or  construction  of  the  works  was  consummated. 
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Appellant  contends,  second,  that,  if  this  be  the  true 

interpretation  of  the  act,  it  is  unconstitutional,  and  in  excess 

of  legislative  authority.     This  argument  is  based  upon  the 

postulate  that  a  tax  can  only  be  levied  for  a  certain 

2  and  determinate  object.     The  soundness  of  the  propo- 
sition is  conceded.     But  is  it  applicable  to  the  facts 

of  this  case?  Appellant  frankly  concedes  that  the  business 
of  furnishing  water  to  a  city  and  its  people  is  a  public  busi- 
ness. With  this  concession  before  us,  we  look  to  see  whether 
or  not  this  is  the  object  of  the  tax.  The  first  section  author- 
izes the  levy  for  the  purpose  of  creating  a  sinking  fund  for 
the  purchase  or  erection  of  waterworks.  This,  then,  is  the 
object.  That  it  is  a  public  one  is  conceded.  That  it  is  fixed 
and  certain  is  clear.  But  it  is  said  that,  as  the  electors  may 
never  authorize  such  works,  or  may  never  approve  of  the 
contract,  the  object  is  not  public,  and  is  not  certain.  In 
other  words,  the  contention  is  that,  as  the  electors  have  not 
decided  to  purchase  or  erect  waterworks,  the  object  is  not 
certain,  and  no  proper  expenditure  of  the  tax  can  be  mada 
To  quote  counsel's  language :  "It  (the  city)  must  undertake 
the  function  before  it  becomes  public  in  the  sense  that  taxes 
can  be  collected  to  buy  or  build  the  property,  and  to  operate 
it."  This  argument  is  largely  bottomed  upon  chapters  11 
and  26  of  the  Acts  of  the  Twenty-second  General  Assembly, 
which  provide  that  no  waterworks  shall  be  erected  or  author- 
ized until  a  majority  of  the  voters  of  the  city  or  towTi  by  vote 
approve  the  same.  This  statute  does  not  require  that  the 
proposition  to  establish  waterworks  be  submitted  to  the  elec- 
tors before  action  bv  the  city  council.  It  is  sufficient  if  the 
proposed  action  be  submitted  and  approved  by  the  electors. 
In  other  words,  the  council  may  first  determine  the  kind  and 
cost  of  the  works  to  be  erected,  the  amoimt  of  the  tax  to  be 
levied,  and  other  incidental  matters,  before  submitting  the 
matter  to  the  voters.     Taylor  v,  McFadden,  84  Iowa, 

3  262.     Aside  from  this,  we  are  satisfied  that  the  acts 
of  the  Twenty-second  General  Assemblv,  hereinbefore 

referred  to,  in  so  far  as  they  are  in  conflict  with  tlie  Acts  of 
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the  Twenty-sixth  General  Assembly  under  consideration,  are 
repealed  by  this  last-named  act.    Under  this  act  the  council 
of  a  city  of  the  first  class  which  has  levied  the  tax  is  author- 
ized to  contract  for  the  purchase  or  erection  of  water\vorks, 
and  the  contract,  when  so  made,  is  submitted  to  the  electors 
for  approval.     See  sections  4  and  5  of  the  act.     In  the  case 
at  bar  the  city  has  decided  to  avail  itself  of  the  benefits  of  the 
statute,  and  has  determined  to  purchase  or  erect  waterworks. 
This  it  had  the  right  to  do,  because  it  had  levied  the  tax 
authorized  by  the  act  of  the  l^slature  in  question.     We 
have  it,  then,  that  the  legislature  has  authorized  the  levy  for 
the   purpose   of   purchasing   or   erecting    waterworks, —   a 
definite  and  specific  object, — and  the  city  council  of  the  city 
of  Des  Moines  has  made  the  levy,  and  has  decided  to  erect 
or  purchase  such  works.     True,  the  contract  has  not  yet  been 
submitted  to  the  electors,  and  when  submitted  it  mav  not  be 
approved.     But,  if  not  approved  when  so  submitted,  another 
proposition    may    be   formulated,    which    will    receive    the 
approval  of  the  voters.  Whether  it  is  or  not  does  not,  we  take 
it,  go  to  the  validity  of  the  act  that  has  in  view  a  specific  object 
which  is  confessedly  lawful.    Such  considerations  are  of  great 
moment  in  considering  the  policy  or  propriety  of  such  legisla- 
tion, but  do  not  affect  its  validity.  The  electors,  do  not,  imder 
the  new  law  determine  the  abstract  question  of  waterworks  or 
no  waterworks.     Tliey  simply  approve  or  disprove  of  the 
particular  contract  submitted  to  them.     The  ultimate  ques- 
tion of  the  establishment  of  such  works  rests  with  the  citv 
coimcil.     The  legislature  might  have  authorized  the  levy  and 
conferred  upon  the  city  council  full  power  to  contract  for 
the  purchase  or  erection  of  such  works  without  submission  to 
the  people.     Had  it  done  so,  we  apprehend  the  act  would  not 
have  been  questioned.     The  mere  fact  that  the  contract^  when 
made,  is  to  be  submitted  to  the  vote  of  the  electors  who  are 
directly  interested,  does  not,  it  seems  to  us,  invalidate  the 
tax.     Many  taxes  are  levied  in  advance  of  a  contract  requir- 
ing the  expenditure  of  the  money,  and  no  one  has  ever  called 
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such  taxes  in  question.  If  appellant's  contention  be  sound, 
it  is  clear  that  none  of  those  levies  are  valid,  for  the  reason 
that  those  officials  who  are  charged  with  the  distribution  of 
the  money  may  never  enter  into  any  contracts  which  will  call 
for  the  expenditure  of  the  money  so  raised.  When  the  object 
for  which  the  tax  is  levied  is  settled  and  fixed,  and  that  object 
is  found  to  be  a  proper  and  legitimate  one,  the  validity  of  the 
tax  is  settled ;  and  the  mere  fact  that  the  money  may  not  be 
immediately  expended,  or  may  perhaps  never  be  expended, 
does  not  render  the  tax  illegal,  provided,  of  course,  the  money 
so  raised  cannot  be  used  for  any  other  purpose.  The  act  in 
question  makes  it  a  crime  for  any  officer  or  member  of  the 
city  council  to  participate  in  or  advise  the  diversion  of  any 
part  of  the  tax  to  any  other  purpose  than  that  for  which  it 
was  levied.  Counsel  say  that  the  act  is  in  contravention  of 
section  7  of  article  7  of  the  constitution,  which  provides  that 
**every  law  which  imposes  *  *  *  a  tax  shall  distinctly 
state  the  tax  and  the  object  to  which  it  is  to  bo  applied,  and  it 
shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such  tax 
or  object"  Sufficient  answer  to  this  claim  is  found  in  the 
fact  that  tlie  act  itself  does  not  impose  a  tax.  It  authorizes 
certain  cities  to  do  so,  and  is  a  valid  delegation  of  power  to 
municipal  bodies.  Moreover,  if  it  did  impose  a  tax,  the 
amount  thereof  is  fixed,  and  the  object  to  which  it  is  to  be 
applied  is  certain.     Further  claim  is  made  that  the 

4  act  is  in  derogation  of  section  1  of  article  1  of  the 
constitution,   to  the   effect   that   all  men   have   the 

inalienable  right  of  acquiring,  possessing,  and  protecting 
property,  and  pursuing  and  obtaining  safety  and  happiness. 
This  section  is  the  basis  of  the  argument  we  have  hitherto 
considered  with  reference  to  the  nature  and  object  of  the  tax, 
and  we  need  not  repeat  what  we  have  heretofore  said 

5  concerning  this  claim.     Courts  have  the  imdoubted 
right  to  inquire  into  the  objects  of  a  tax,  and  to  declare 

invalid  all  taxes  that  are  levied  for  other  than  governmental 
purposes;  and  it  is  no  doubt  true  that  a  tax  may  be  held 
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invalid  on  account  of  some  implied  prohibition  of  the  consti- 
tution. Malthy  r.  Railroad  Co,  52  Pa,  St,  145 ;  Brodnax  v. 
Groom,  64  X.  C.  244 ;  Morford  v.  Unger,  8  Iowa,  82.  And 
yet  the  court  will  not  interfere  unless  it  is  clear  that  the 
legislature  has  exceeded  its  power.  In  Burrows  on  Taxation, 
at  sections  10  and  13,  it  is  said:  "The  power  of  the  courts 
to  declare  void  an  act  of  the  legislature  in  the  absence  of 
express  constitutional  limitations  is  an  exceedingly  delicate 
one,  and  should  be  exercised  w  ith  the  greatest  caution ;  but 
of  its  existence  there  is  no  doubt."  This  is  not  such  a  clear 
case  of  excess  of  power  as  to  justify  us  in  interfering.  Most 
of  the  arguments  presented  by  appellant  may  well  have  been 
addressed  to  the  legislature  as  a  reason  for  not  passing  the 
act.  The  policy  or  expediency  of  such  a  measure  is  solely 
for  the  legislature.  Courts  interfere  only  when  some  pro- 
vision of  the  fundamental  law  is  violated,  or  when  the  act 
is  clearly  in  violation  of  some  implied  prohibition  of  the  con- 
stitution.    The  judgment  of  the  district  court  is  affirmed. 


IS  m  Steckel  &  Sox,  Appellants,  v.  S.  S.  Standley. 

Mortgages:  tacking.  A  valid  claim  not  secured  by  a  mortgage  at 
the  time  of  a  purchase  of  real  property  cannot  be  tacked  to  the 
mortgage  debt  and  made  a  lien  upon  the  property  by  the  purchase 
3  of  the  mortgage  after  the  title  to  the  property  has  vested  in  the 
purchaser  although  the  latter  retains  a  portion  of  the  purchase 
price  on  account  of  the  claim,  not  l)ecause  it  was  conceded  to  be 
due  but  as  security  against  liability  therefor. 

Foreclosnres:  attorney's  feks.  A  mortgage  providing  that  it  shall 
secure,  in  addition  to  the  principal  debt,  all  sums  in  any  way  to 

2  become  due,  including  attorney's  fees,  does  not  include  sums  due 
for  services  of  a  stranger  in  trying  to  obtain  an  extension  of  the 
mortgage,  where  he  is  unsuccessful. 

Same.    Nor  does  it  secure  a  stranger  performing  services,  as  against 

2  a  purchaser  of  the  land,  though  the  stranger  afterwards  acquires 
the  mortgage. 

Dffenseh:     Waiver     The  fact  that  a  purchaser  withholds  a  portion 

3  of  the  price  claimed  by  the  mortgagee,  as  security  against  the 
claim  does  not  prevent  him  from  disputing  the  validity  of  the 
claim. 
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Pleading.  An  allowance  for  rent  collected  by  a  mortp^agee  as  agent 
for  the  mortgagor  is  properly  allowed  to  the  latter's  transferee  in 

4  an  action  to  foreclose  the  mortgage  where  he  does  not  seek  by 
way  of  counterclaim  to  recover  for  the  rent  but  alleges  that  the 
claim  therefor  was  assigned  to  him  and  asks  to  have  it  abjudi- 
cated in  the  action. 

A  ppeal :    am  en  dkd  a  bstr  act.    Where  an  amendment  curing  a  defect 

in  an  abstract  is  filed  within  a  reasonable  time  after  the  defect 

1    was  pointed  out,  and  appellee  argues  the  case  on  the  merits,  the 

amendment  will  not  be  stricken  as  being  filed  too  late,  and  as 

being  a  surprise  to  appellee. 

Tender.  A  tender  to  a  mortgagee  of  the  amount  due  on  the  mort- 
gage is  kept  good  although  no  money  was  paid  to  the  clerk  of  the 

5  district  court  in  pursuance  thereof  because  the  latter  preferred  a 
certificate  of  deposit,  where  the  money  was  at  all  times  subject  to 
his  order  and  under  his  control. 

Waiver.  A  mortgagee  waives  his  right  to  insist  that  the  money 
owing  on  the  mortgage  be  produced  where  the  owner  of  the 

5  property  subject  to  the  mortgage  offered  to  pay  the  amount  due 
and  could  have  produced  it  within  a  few  minutes  and  offered  to 
do  so  but  was  assured  by  the  former  that  the  money  would  not  be 
accepted  unless  his  alleged  claim  was  paid  in  full. 


Appeal  from  Davis  District  Court. — IIox.  M.  A.  Roberts, 

Judge. 

I 
Thursday,  December  15,  1898. 

Action  in  equity  to  recover  the  amount  due  on  a  promis- 
sory note  and  other  demands,  and  for  the  foreclosure  of  a 
mortgage.  There  was  a  hearing  on  the  merits,  and  a  decree 
from  which  the  plaintiff  appeals. — Affirmed, 

Payne  &  Sowers  and  Amos  Steckel  for  appellant. 
//.  C,  Traverse  and  //.  C  Taylor  for  appellee. 

Robinson,  J. — The  record  discloses  the  following  facts : 
In  March,  1888,  one  Stephenson  o\vned  a  farm  in  Davis 
county,  and  in  that  month  executed  thereon  a  mortgage  to 
Mary  E.  McChesney  to  secure  the  payment  of  a  promissory 
note  for  one  thousand  dollars,  which  matured  January  1, 
1893,.  In  October,  1891,  the  farm  was  purchased  by  Charles 
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B.  Parkinson;  and  in  March,  1892,  he  executed  a  mortgage 
thereon  to  Amos  Steckel,  as  trustee,  to  secure  the  payment 
of  a  promissory  note  of  Parkinson  to  Barbara  Steckel  for 
one  thousand  one  hundred  dollars,  which  became  due  Feb- 
ruary 1,  1895.  In  February,  1894,  Parkinson  conveyed  the 
farm  to  C.  J.  Butterfield;  in  March,  1894,  Butterfield  con- 
veyed it  to  Frank  L.  Carr ;  and  in  December  of  the  same  year 
Carr  conveyed  it  to  Carrie  Widney.  Each  of  the  convey- 
ances was  a  warranty  deed,  and  provided  that  the  grantee 
therein  named  assumed  the  payment  of  the  mortgages  speci- 
fied. On  the  ninth  day. of  February,  1895,  Carrie  Widney 
and  her  husband  conveved  the  farm  to  the  defendant,  bv  a 
deed  which  contained  a  general  covenant  of  warranty,  except- 
ing as  to  the  two  mortgages,  interest,  and  taxes ;  but  the  deed 
did  not  provide  that  the  defendant  should  pay  tlie  incum- 
brances specified.  In  January,  1893,  the  McChesney  loan 
was  extended  to  January  1,  1896.  In  the  latter  part  of  the 
year  1894  and  the  first  part  of  the  year  1895  there  were 
negotiations  between  the  plaintiff  and  Widney,  the  husband 
and  agent  of  Carrie  Widney,  for  an  extension  of  the  two 
loans,  and  for  a  new  loan  of  four  hundred  dollars  or  five  hun- 
dred dollars,  but  the  extension  and  new  loan  were  not  made. 
On  the  eighth  day  of  February,  1895,  the  plaintiff,  a 
copartnership  composed  of  Amos  and  W.  J.  Steckel,  fur- 
nished to  Widney  a  statement  of  account,  which,  with  explan- 
ations, shows  that  the  plaintiff  had  collected  rents  from  the 
farm  for  the  year  1894  to  the  amount  of  one  hundred  and 
twenty-one  dollars  and  twelve  cents,  and  that  it  claimed,  for 
interest  it  had  paid,  for  an  amount  due  by  reason  of  a  sale 
for  taxes,  for  certain  expenses  incurred,  and  for  services 
alleged  to  have  been  rendered,  sums  to  the  amount  of  five 
himdred  and  six  dollars  and  eighty-six  cents,  including  an 
item  of  one  hundred  and  five  dollars  for  the  extension  of  the 
loans.  When  the  defendant  purchased  the  farm,  on  the  next 
day,  he  offered  to  pay  the  amount  of  the  two  loans,  and  the 
full  amoimt  claimed  by  the  plaintiff,  after  deducting  there- 
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from  the  sums  of  one  hundred  and  twenty-one  dollars  and 
twelve  cents  and  one  hundred  and  five  dollars,  but  the  offer 
was  refused.  The  defendant  has  since  paid  the  McChesney 
mortgage,  and  redeemed  the  land  from  the  tax  sale  made  to 
the  plaintiff.  The  plaintiff  is  now  the  owner  of  the  Steckel 
note  and  mortgage,  and  brought  this  action  to  recover  the 
amount  due  on  the  land,  and  for  various  sums  for  the  pay- 
ment of  which  it  insists  that  the  farm  is  liable.  The  defend- 
ant claims  to  have  made  a  valid  tender  of  one  thousand  three 
hundred  and  eighty  dollars  and  seventy-four  cents,  as  the 
amount  due  the  plaintiff,  for  which  the  farm  is  liable,  and 
has  delivered  to  the  clerk  of  the  district  court  a  certificate  of 
deposit  for  that  amount.  The  district  court  found  that  the 
tender  was  good,  and  sufficient  to  pay  the  plaintiff  the  full 
amount  for  which  it  had  a  lien  on  the  farm,  and  rendered  a 
decree  of  foreclosure,  in  harmony  with  the  finding.  It 
deducted  from  the  recovery  allowed  the  item  for  one  hundred 
and  five  dollars,  and  also  excluded  the  one  hundred  and 
twenty-one  dollars  and  twelve  cents  for  rent. 

I.  The  appellee  has  filed  a  motion  to  affirm  the  decree 
or  dismiss  the  appeal  on  the  ground  that  the  abstract  shows 
that  only  the  evidence  "offered  and  introduced,"  and  not  that 

offered  but  not  received,  was  made  of  record  bv  the 
1  certificate  of  the  trial  judge.     After  that  motion  was 

served,  the  appellant  filed  an  amendment  to  its 
abstract  and  transcript  which  cures  the  defect  pointed  out  by 
the  motion.  But  the  appellee  has  filed  a  motion  to  strike  the 
amendment  from  the  files  on  the  ground  that  it  was  filed  too 
late,  and  is  a  surprise  to  the  appellee.  The  appellee  argued 
the  case  on  its  merits,  without  in  any  manner  pointing  out 
the  defect.  The  amendment  was  filed  within  a  reasonable  time 
after  the  defect  was  called  to  the  attention  of  the  appellant, 
and  should,  we  think,  be  permitted  to  remain  on  file.  Both 
motions  are  therefore  overruled. 

II.  The  plaintiff  doe^  not  seek  a  personal  judgment 
against  the  defendant,  but  only  to  enforce  its  claim  against 
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the  farm,  and  urges  in  this  court,  as  against  the  decree  of 
the  district  court,  that  it  is  entitled  to  one  hundred  and  five 
dollars  as  commissions  for  services  rendered  to  procure  an 
extension  of  the  loan  for  Widnev,  that  the  one  hundred  and 
twenty-one  dollars  and  twelve  cents  should  not  have  been 
deducted  from  the  amoimt  of  its  recoverv,  and  that  the  tender 
made  by  the  defendant  was  not  sufficient.  The  mortgage  in 
suit  provides  that  it  "shall  stand  and  be  security  to  grantee 
or  his  beneficiaries  from  the  grantors,  or  either  of  them,  their 
vendees  or  assigns,  or  from  future  purchasers,  for  all  addi- 
tional simis  that  shall  in  any  manner  become  due  the  grantee 
or  beneficiaries,  w^hether  due  on  note,  account,  advances  made, 
or  otherwise,  and  for  all  attorney's  fees  incurred  in  the 
enforcement  of  any  such  claim.''  The  appellant  contends 
that  this  provision  gives  it  security  on  the  land  for  the  one 
hundred  and  five  dollar  item  in  controversv.     There 

2  are  at  least  two  answers  to  that  claim:      (1)   The 
extension   of  time  for  which   the   compensation   is 

claimed  was  never  obtained,  and,  although  it  is  shown  that 
the  plaintiff  performed  some  service  to  secure  an  extension, 
the  evidence  does  not  show  a  completed  agreement  to  procure 
an  extension,  nor  that  Widnev  was  to  be  liable  for  anv  charge, 
unless  the  extension  should  be  granted.  (2)  When  the 
defendant  purchased  the  farm  the  plaintiff  did  not  own  the 
mortgage,  and  its  claim  was  personal  to  itself,  and  did  not 
belong  to  the  owner  of  the  mortgage.  The  claim  was  not 
secured  by  the  mortgage  when  the  defendant  purchased  the 
farm,  and,  even  if  valid,  could  not  have  been  tacked  to  the 
mortgage  debt,  and  thus  made  a  lien  on  the  farm,  as  against 
the  defendant,  by  a  purchase  of  the  mortgage  after  the  title 
to  the  farm  had  vested  in  him.     It  appears  that  the 

3  defendant  held  one  hundred  and  five  dollars  of  the 
purchase  price  on  account  of  the  claim  of  the  plaintiff, 

and  it  is  insisted,  for  that  reason,  that  the  defendant  should 
not  be  allowed  to  dispute  the  claim.  But  he  held  the  amount 
named,  not  because  it  was  conceded  to  be  due  the  plaintiff,  but 
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as  security  against  liability  for  that  claim.  The  claim  has 
never  been  admitted  by  the  defendant  nor  by  Widney  to  be 
just  and  valid,  and  this  is  not  a  case  where  the  purchaser  of 
land  is  permitted  to  deduct  from  the  purchase  price  an 
amount  admitted  to  be  due  on  account  of  an  incumbrance,  for 
the  purpose  of  paying  that  incumbrance. 

III.  The  facts  involved  in  the  rent  for  the  vear  which 
commenced  March  1,  1894,  collected  by  the  plaintiff,  are  sub- 
stantially as  follows :  When  the  conveyances  were  made  by 
Parkinson  and  his  grantees,  the  ownership  of  the  rents  for 
the  year  specified  was  also  transferred  and  vested  in  Mrs. 
Widney.  The  lease  for  that  year  was  executed  by  the  plain- 
tiff, as  agent  for  Parkinson,  on  the  fifth  day  of  February, 
189-4;  and,  although  the  rent  in  controversy  was  for  a  term 
which  commenced  after  Parkinson  sold  the  land,  he  appears 
to  have  made  some  claims  to  it,  and  directed  the  plaintiff 
not  to  pay  it  to  Widney.  The  plaintiff  refused  to  do  so  with- 
out an  order  from  Parkinson,  and  that  was  not  obtained.  But 
the  evidence  shows  that  the  rent  in  fact  belonged  to  Mrs. 

Widney,  and  that  her  right  to  it  was  transferred  to 

4  the  defendant.    lie  does  not  seek  by  way  of  counter- 
claim to  recover  for  the  rent,  but  alleges  that  the 

claim  for  it  was  assigned  to  him ;  and  he  expresses  a  willing- 
ness to  have  it  adjusted  in  this  action,  and  it  is  proper  and 
equitable  that  an  allowance  for  it  be  made. 

IV.  The  preponderance  of  the  evidence  shows  that  on 
the  ninth  day  of  February,  1895,  when  the  defendant  pur- 
chased the  farm,  he  went  to  the  place  of  business  of  the 
plaintiff,  inquired  the  amount  due  on  each  mortgage,  and  the 
amount  of  the  plaintiff's  claim,  and  that  when  the  amounts 
were  ascertained  he  offered  to  pay  the  full  amount  of  all 

claims  after  deducting  the  two  items  now  in  dispute, 

5  and  that  he  also  offered  to  pay  the  amount  duo  on  the 
Steckel  mortgage,  and  the  claims  of  the  plaintiff, 

after  deducting  the  two  items  as  stated,  but  that  the  offers 
were  refused.  It  is  true  that  the  plaintiff  did  not  at  that  time 
own  either  mortgage,  but  it  was  the  agent  of  the  mortgagee, 
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Barbara  St<K;kel,  and  represented  that  it  had  the  right  to 
receive  the  amount  duo  on  both  notes.  It  is  also  tnie  that 
the  defendant  did  not  at  the  time  produce  any  money,  nor 
have  the  amount  offered  in  his  actual  possession ;  but  he  had 
arranged  for  it  in  gold  at  another  bank  in  the  town,  and  could 
and  would  have  produced  it  within  a  few  minutes,  had  the 
plaintiff  been  willing  to  accept  it,  and  offered  to  do  so,  and  to 
produce  the  required  amount,  but  the  plaintiff  assured  him 
that  the  money  would  not  be  accepted,  unless  its  claim  wa^ 
paid  in  full.  We  are  of  the  opinion  that  the  plaintiff  waived 
its  right  to  insist  that  the  money  be  produced,  and  that,  as 
to  the  plaintiff,  the  tender  was  valid  and  sufficient.  Hafl 
V, Insurance  Co.,  57  Conn.  105  (17  Atl.  Rep.  356)  ;  Girard  v. 
Wheel  Co.,  123  Mo.  358  (27  S.  W.  Rep.  648)  ;  Westlake  i\ 
City  of  St.  Louis,  77  Mo.  47 ;  Broch  v.  Hidy,  13  Ohio  St. 
306;  Hills  V.  Banh,  105  U.  S.  319;  25  Am.  &  Eng.  Enc 
Law,  904,  and  note;  28  Am.  &  Eng.  Enc,  Law,  581.  Xo 
money  was  paid  to  the  clerk  of  the  district  court  in  pur- 
suance of  the  tender,  for  the  reason  that  he  preferred  a  certi- 
ficate of  deposit;  but  the  money  was  at  all  times  subject  to 
his  order  and  under  his  control.  The  tender  was  pleaded  in 
the  answer,  which  averred  that  it  had  been  made,  and  thai 
the  amount  of  the  tender  had  been  deposited  in  court.  We 
are  of  the  opinion  that  the  tender  was  sufficient  when  made, 
that  the  amount  tendered  by  the  answer  was  ample  to  pay  all 
demands  which  the  plaintiff  was  then  entitled  to  enforce 
against  the  land,  and  that  the  tender  has  been  kept  good. 
See  Clapp  v.  Greenlee,  100  Iowa,  586,  and  cases  therein  cited. 
The  cases  of  Shiigart  r.  Paitee,  37  Iowa,  422,  and  Collins  c. 
Jennings,  42  Iowa,  447,  upon  which  the  plaintiff  relies  did 
not  involve  any  question  of  waiver. 

The  arguments  of  the  parties  present  numerous  ques- 
tions which  are  not  material  to  a  determination  of  this  case. 
We  have  examined  the  entire  record  with  care,  and  reach  the 
conclusion  that  the  decree  of  the  district  court  is  fully  sus- 
tained bv  the  evidence,  and  it  is  affirmed. 
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William  Deering  &  Company  v.  Beatty  &  Company^ 

Appellant 

CoDtracts:  kxclusivb  ag&ncy.    A  contract  which  giyes  a  right tosell 
specified  goods  on  commission  in  a  certain^county  for  the  entire 

1  season  of  a  given  year  with  a  subsequent  provision  for  a  revocation 
of  the  agency  at  any  time,  does  not  confer  an  exclusive  right  to 
sell  the  goods  in  such  county. 

liEFOHMATiON.    A  contiact  will  not  be  reformed  to  show  the  alleged 
intent  of  the  parties  thereto  where  the  contents  considered  in  con- 

2  nection  with  the  other  facts  disclosed  by  the  evidence  are  not 
sufficient  to  overcome  the  conclusive  language  of  the  contract 
Itself. 

Appeal:  amknbmknt:  Costs,    Where  an  amendment  to  an  abstract 

covered  45  pages,  setting  out  questions  and  answers,  and  the  con- 

8    elusion  was  reached  on  the  appellant's  abstract  alone,  the  appellee, 

though  successful  will  be  taxed  with  all  but  three  pages  of  such 

unnecessary  abstract. 

Appeal  from  Jefferson  District  Coud. — Hon.  M.  A.  Rob- 
erts, Judge.- 

Thuesday,  December  15, 1898. 

• 

In  December,  1890,  the  plaintiff  and  defendant  com- 
panies entered  into  a  written  contract  for  the  sale  by  defend- 
ant, on  commission,  of  the  plaintiff's  harvesters,  binders,  etc., 
for  the  year  1891,  in  Jefferson  county;  and  in  May,  1891, 
the  parties  made  another  written  contract  for  the  sale  to 
defendant  of  binding  twine  to  be  delivered  on  or  before  June 
1,  1891.  In  pursuance  of  these  agreements  the  plaintiff 
furnished  to  defendant  machines,  twine,  and  repairs,  for 
which  it  claims,  as  due  it,  the  sum  of  one  thousand  seven  hun- 
dred and  eighty-eight  dollars  and  ten  cents,  and  it  asks  an 
accounting  and  judgment.  The  defendant  admits  the  making 
of  the  contracts,  but  denies  the  accounting  as  made  by 
plaintiff.  The  defendant,  by  way  of  counterclaim,  shows 
that  after  the  making  of  the  agreement,  in  December,  1890, 
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and  in  pursuance  of  it,  it  entered  upon  its  duty  as  agent  for 
plaintiff  in  Jefferson  county,  purchased  and  received  from 
plaintiff  large  amounts  of  goods  and  wares,  specified  in  the 
contract,  and  proceeded  at  great  expense  to  advertise  the 
same  in  the  markets  of  said  countv,  and  before  its  customers 
therein,  and  that  it  worked  up  a  good  market  and  a  large 
demand  for  said  goods  by  its  labor  and  the  expenditure  of 
money,  and  would  have  sold  large  quantities  of  the  goods,  and 
made  large  profits  and  gains  thereby ;  that  in  the  midst  of  the 
season  of  1891  the  plaintiff,  in  violation  of  the  duty  it  owed 
defendant,  entered  the  county  of  Jefferson,  and  willfully  and 
maliciously  cut  the  prices  of  its  own  goods  and  wares,  which 
were  in  the  hands  of  the  defendant,  and  offered  to  and  did 
sell  the  same  to  defendants'  customers  below  retail  prices,, 
and  thereby  prevented  defendant  from  making  sales^  by  which 
defendant  was  prevented  from  making  profits  and  gains  in 
the  sum  of  one  thousand  dollars,  for  which  amount  judgment 
is  asked.  By  an  amendment  to  the  answer,  it  is  averred  that 
the  WTitten  contract  of  December,  1890,  does  not  express  the 
intention  of  the  parties,  and  that  in  its  making  the  parties 
intended  and  understood  that  the  contract  should  be  for  the 
appointment  of  defendant  as  the  sole  and  exclusive  agent  for 
plaintiff  in  Jefferson  county  for  the  year  1891 ;  and  a  refor- 
mation of  the  contract  is  asked,  to  conform  to  such  intention 

m 

of  the  parties.  Issue  is  taken  upon  the  averments  as  to  a 
counterclaim  and  for  reformation  of  the  contract  The  cause 
proceeded  to  trial  as  an  equitable  one,  and  the  court  denied 
defendant's  counterclaim,  and  any  relief  by  way  of  reforming 
the  contract,  and  gave  the  judgment  for  plaintiff,  from  which 
the  defendant  appealed. — Affirmed. 

Leggett  &  McKemey  for  appellant. 

liabey  £  Simmons  for  appellee. 

Granger,  J. — I.     Appellant  presents  two  questions  for 
^    consideration :    First,  does  the  written  contract  by  its  tenna 
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grant  to  defendant  the  exclusive  agency  or  right  to  sell  plain- 
tiffs machinery  in  Jefferson  county  ?  and,  secotid,  if  it  does 
not,  is  there  evidence  on  which  the  contract  should  he 
reformed  so  as  to  grant  such  a  right  ?  We  first  consider  the 
legal  effect  of  the  contract  on  its  face,  and  the  following  are 
the  provisions  of  it  that  we  think  material  for  the 

1  purpose:      "Fairfield,    Iowa,    December    13,    1800. 
Memorandum    of   an    agreement   between    William 

Deering  &  Company,  a  corporation  of  Chicago,  Illinois,  and 
Beatty  Company,  of  Fairfield,  county  of  Jefferson,  and  state 
of  Iowa:  (1)  Said  William  Deering  &  Company  have 
appointed  Beatty  &  Company  agents  hereunder,  and  for 
receiving,  keeping,  and  selling  in  their  behalf  their  harvest- 
ers, binders,  reapers,  mowers,  twine,  extra  parts,  trucks, 
bundle  carriers,  flax  carriers,  and  other  attachments,  on  com- 
mission,  for  the  following  territory  only,  Jefferson  coimty, 
for  the  entire  season  of  1891.  (2)Said  agent  agrees  to  perform 
all  the  duties  of  such  agency  with  prompt  business  diligence 
and  due  care  and  skill.  *  *  *  This  agency  may  at  any  time 
be  determined  by  said  William  Deering  &  Company  without 
liability  for  damages,  and  they  may  at  once  take  possession  of 
the  goods  or  property  unsold,  and  of  everything  in  the  hands 
of  the  said  agent  in  any  way  relating  to  the  business."  The 
contract  contains  numerous  other  provisions  relating  to  tlie 
method  and  details  of  carrying  the  contract  into  effect,  but 
we  see  nothing  to  aid  in  the  solution  of  the  question  before  us. 
The  conclusion  on  this  branch  of  the  case  is  not  doubtful. 
The  contract  contains  no  words  of  an  exclusive  tenor.  It  sim- 
ply gives  a  right  to  sell  on  commission  in  Jefferson  county  for 
the  entire  season  of  1891,  with  a  subsequent  provision  for  a 
revocation  of  the  agency  by  the  plaintiff  at  any  time.  The 
character  of  appellant's  argument  leads  us  to  think  there  is 
no  serious  contention  over  this  proposition.     The 

2  next  question  is  one  of  fact,  and  one  of  greater  doubt. 
From  our  separate  readings  of  the  record,  there  is  no 

difference  in  conclusion  on  this  branch  of  the  case,  and  it  is 
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in  harmony  with  that  of  the  district  court.  Much  reliance  is 
placed  on  former  contracts  and  dealings  of  the  parties,  of  the 
same  character,  to  show  the  intent  in  making  the  contract  in 
question,  but  there  is  nothing  in  it,  with  the  other  facts  dis- 
closed by  the  evidence,  to  overcome  the  conclusive  language 
of  the  contract  itself.  Less  than  the  substance  of  all  the  evi- 
dence would  not  show  on  what  our  conclusion  is  based,  and 
we  cannot  and  need  not  set  it  out. 

II.     There  is  a  motion  to  tax  to  appellee  the  costs  of  an 
amendment  to  the  abstract^  and  the  motion  is,  in  the  main, 
well  taken.     The  amendment  consists  of  forty-five  pages, 
much    of   which   is   by    question    and    answer,    and 
3  unnecessarily  so,  which  is  proven  by  the  fact  that  we 

reach  our  conclusion  alone  in  the  record  as  disclosed 
by  appellant's  abstract.  Of  course,  we  realize  that  parties 
cannot  know  in  advance  how  the  record  may  be  regarded,  and 
that  in  its  preparation  they  must  be  guided  by  what  reason- 
ably appears  to  be  necessary  to  a  proper  presentation  of  the 
case ;  and  by  that  rule  we  must  determine  such  questions  as 
the  one  before  us.  Guided  by  that  rule,  we  think  three  pages 
are  all  that  was  necessary  by  way  of  an  amendment,  and  the 
cost  of  appellee's  abstract  in  excess  of  that  amount  will  be 
paid  by  appellee.    The  judgment  is  affirmed. 


107 
fl33 

704 
167 

107 
134 

704 
58» 

1 

107 
137 

J 

107 
fl40 

704 
24 

State  of  Iowa  y.  E.  T.  Dankwardt,  Appellant. 

Indictment:  bribery.  An  indictment  charging  the  defendant  with 
unlawfully  and  feloniously  attempting  to  improperly  influence  a 
juror  by  requesting  him  to  see  that  the  right  was  done,  that  it 

1  would  not  be  to  his  loss  and  by  the  use  of  similar  lang^uage,  is  not 
insufficient  on  the  ground  that  the  words  are  in  themselves 
innocent  and  proper  and  are  not  shown  to  have  been  used  in  an 
improper  sense,  under  Code  1878,  Section  4805  pro\iding  that  an 

2  indictment  is  sufficient  if  it  can  be  understood  therefrom  that  the 
act  charged  as  the  offense  is  stated  with  such  a  degree  of  cer- 
tainty in  ordinary  and  concise  language  and  in  such  a  manner  as 
to  enable  a  person  of  common  understanding  to  know  what  is 
intended.    The  allegation  that  the  words  were  used  for  an  im- 
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proper  purpose  distinctly  negatives  that  they  were  innocent  and 
used  with  proper  intent. 

Same.    Such  cases  differ  from  libel  where  the  speaking  makes  the 
8    crime.    Here  the  words  spoken  are  or  may  be  the  unlawful  means 
and  they  may  be  charged  without  innuendo. 

Same.    An  indictment  for  attempting  to  improperly  influence  a  juror 

4  charged   that   accused  ''did   unlawfully  attempt   to   influence 

5  another  as  a  juror  ♦  ♦  *  with  intent  to  improperly  influence  his 

6  actions  and  findings  as  a  juror  in  said  cause/'  Hfld,  to  suffi- 
ciently charge  that  accused  knew  such  person  was  a  juror. 

Dbehbr,  C.  J.  and  Waterman,  J.,  dissenting. 

Same.    The  omission  in  an  indictment  for  an  attempt  to  corrupt  a 
jurror  of  the  abreviation  "Jr."  to  the  name  of  a  party  to  the  suit 
8    in  which  the  crime  is  alleged  to  have  been  committed  is  not  a 
material  variance.    The  term  "junior"  is  not  a  part  of  a  name. 

Variance.  An  indictment  charged  accused  with  attempting  to 
improperly  influence  a  juror  by  requesting  him  to  "see  that  right 
was  done  that  it  would  not  be  to  his  loss,"  and  by  the  use  of 

7  language  of  like  import.  The  evidence  showed  that  accused 
said  to  the  juror:  "You  are  the  only  friend  I  have  on  the  jury 
and  I  want  you  to  look  after  my  rights.  How  will  it  go?  I  will 
make  it  all  right.  It  will  not  be  to  your  loss  when  we  meet 
again."    Held  to  be  not  a  material  variance. 


Appeal  from  Louisa  District  Court. — Hon.  W.  S.  Withrow, 

Judge. 

Thursday,  December  15, 1898. 

From  a  verdict  and  judgment  finding  the  defendant 
guilty  of  attempting  to  corrupt  a  juror,  this  appeal  is  taken. 
— Affirmed. 

C.  L,  Poor,  Lamonte  Cowles,  and  C.  A,  Carpenter  for 
appellant 

Milton  Remley,  Attorney  General,  and  Jesse  A.  Miller 
for  the  State. 

Deemer,  C.  J. — The  charging  part  of  the  indictment  is 

as  follows :    "The  said  E.  T.  Dankwardt,  on  or  about  the  30th 

day  of  January,  1897,  in  the  county  aforesaid,  one  Jacob 

Beiss,  a  juror,  then  and  there  duly  sworn  and  impaneled  to 

Vol.  1071a— 45 
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try  a  certain  cause  then  pending  and  on  trial  in  the  district 
court  of  Des  Moines  county,  Iowa,  to-wit,  the  case 
1  wherein  Mary  Mahoney  was  plaintiff  and  E.  T.  Dank- 

wardt  was  defendant,  did  unlawfully  and  feloniously 
attempt  to  improperly  influence  the  said  Jacob  Reiss  as  a 
juror  in  said  cause  in  relation  to  the  same  by  then  and  there 
requesting  said  Jacob  Beiss  to  see  that  the  right  was  done, 
that  it  would  not  be  to  his  loss,  and  by  the  use  of  language  of 
like  import,  the  exact  words  being  to  the  grand  jury 
unknown ;  all  said  language  being  used  with  the  purpose  and 
intent  on  the  part  of  said  E.  T.  Dankwardt  to  improperly 
influence  said  Jacob  Reiss  in  his  actions  and  findings  as  a 
juror  in  said  cause/^  To  this  the  defendant  demurred  on 
the  grounds:  (1)  That  the  facts  stated  do  not  constitute  a 
crime;  (2)  the  facts  alleged  show  that  defendant  did  no  more 
than  request  the  juror  to  do  his  duty;  (3)  the  acts  stated 
might,  under  certain  circumstances,  be  lawful,  and  there  ard 
no  facts  stated  showing  them  to  have  been  unlawful ;  and  (4) 
it  is  not  alleged  that  defendant  knew  Jacob  Reiss  was  a  juror 
at  the  time  the  alleged  improper  attempt  to  influence  him 
was  made.  This  demurrer  was  overruled,  and  this  ruling 
is  made  the  basis  for  the  first  assignment  of  error. 

The  section  of  the  statute  under  which  the  indictment 
was  found  is  as  follows :  "If  any  person  attempt  to  improp- 
erly influence  any  juror  in  any  criminal  or  civil  action,  or 
any  one  drawn,  summoned,  appointed  or  sworn  as  such  juror, 
'^  *  *  he  shall  be  punished,'^  etc.  Code  1873,  section 
3946.  It  is  contended  in  argument  that  the  words  alleged 
to  have  been  spoken  were  in  themselves  innocent  and 
proper,  and  that,  as  there  are  no  words  showing  them  to  have 
been  used  in  an  improper  sense,  no  crime  is  charged.  This 
argument  is  based  upon  a  misconstruction  of  the  language 
said  to  have  been  used  by  the  defendant.  The  charge  is  that 
defendant  unlawfully  and  feloniously  attempted  to  improp- 
erly influence  the  juror  Reiss  by  stating  to  him :  "See  that 
the  right  is  done.     It  will  not  be  to  your  loss,''  and  othet 
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words  of  like  import,  with  intent  on  the  part  of  the  defend- 
ant to  improperly  influence  the  said  juror  in  his 
2  actions  and  findings  in  the  case.    It  seems  to  us  that 

the  idea  that  the  words  were  used  in  a  Intimate  way 
and  for  a  proper  purpose  is  distinctly  negatived.  Among 
other  tests  by  which  an  indictment  is  to  be  tried,  the  statute 
(Code  1873,  section  4305)  names  the  following:  "The 
indictment  is  sufficient  if  it  can  be  understood  therefrom 
*  *  *  that  the  act  charged  as  the  offense  is  stated  with 
such  a  d^ree  of  certainty,  in  ordinary  and  concise  language 
and  in  such  a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended  and  the  court  to  pronounce 
judgment  upon  a  conviction  according  to  the  law  of  the  case." 
Tried  by  this  test,  we  think  it  clearly  appears  that  the  defend- 
ant used  the  words  spoken  for  an  unlawful  purpose,  and  with 
the  intent  to  improperly  influence  the  juror.  It  is  not  neces- 
sary or  proper,  either  in  a  civil  or  criminal  case,  to  plead 
evidence.  Ultimate  facts  only  are  to  be  stated.  Of  course, 
the  means  used  to  accomplish  the  end  must  be  stated  in  such 
a  case  as  this.  But  we  find  they  are  set  forth  ''in  ordinary 
and  concise  language,  and  in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what  was  intended." 

Further,  it  is  said  that  the  means  used  to  accomplish  the 
end  were  not  unlawful ;  that  it  is  perfectly  proper  to  say  to 
a  juror :    "See  that  the  right  is  done.    It  will  not  be  to  your 
loss."    No  doubt  this  might  be  true  under  some  cir- 
3  cumstances.    But  where,  as  in  this  case,  it  was*  said  in 

an  attempt  to  unlawfully  influence  the  juror,  and 
with  attempt  to  improperly  influence  his  conduct  as  such 
juror,  as  charged  in  the  indictment,  the  act  is  unlawful.  It 
is  quite  important  that  we  distinguish  this  case  from  one 
wherein  the  speaking  of  the  words  themselves  constitutes  a 
crime, — as  in  an  indictment  for  libel,  where  an  innuendo  is 
often  needed  to  explain  the  language  used  in  order  that  its 
defamatory  sense  may  appear.  In  such  a  case  the  gist  of 
the  offense  is  the  publishing  of  the  words.    Here  the  culpable 
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wrong  is  the  attempt  to  improperly  influence  a  juror.  The 
words  spoken  are  simply  the  means  used,  and  no  innuendo  is 
necessary. 

Again,  it  is  said  that  the  indictment  simply  follows 

the  language  of  the  statute,  and  that  this  is  insufficient,  for 

flie  reason  that  the  statute  does  not  set  forth  all  the  elements 

necessary  to  constitute  the  offense.     We  are  quite 

4  ready  to  agree  that  it  would  be  insufficient  to  say  in 
the    language    of    the    statute    that    the    defendant 

attempted  to  improperly  influence  the  juror  Keiss,  for  that 
would  simply  be  following  the  statute,  and  the  statute  does  not 
set  forth  all  the  elements  of  the  crime.  See  State  v.  Butcher, 
79  Iowa,  110.  But  here  the  acts  constituting  the  offense 
are  stated,  and  every  element  of  the  crime  appears, 

5  unless  it  be  found  that  it  is  not  allied  that  defendant 
knew  Reiss  was  a  juror  at  the  time  he  made  the  state- 
ments to  him.  And  this  brings  us  to  the  last  objection  made 
to  the  indictment.  It  may  be  that  such  an  allegation  was 
necessary  at  common  law.  We  have  frequently  said,  however, 
that  the  technical  exactness  of  the  common  law  is  not  required 
by  our  statutes.  State  v.  Johnson,  26  Iowa,  407 ;  StaJte  v,  Caf- 
frey,  94  Iowa,  65.  The  majority  of  the  court  are  of  the  opin- 
ion that,  while  it  would  have  been  better  to  have  specifically 
charged  that  defendant  knew  Reiss  was  a  juror  at  the  time 
he  attempted  to  influence  him,  yet  they  think  that  to  a  person 
of  common  understanding  it  clearly  appears  from  the  lan- 
guage tised,  and  the  manner  in  which  it  is  stated,  that  it  is 
charged,  and  that  defendant  knew  Reiss  was  a  juror.  Their 
thought  is  that  it  is  difficult  to  see  how  one  may  "unlawfully 
attempt  to  influence  another"  as  a  juror,  "with  intent  to 
improperly  influence  his  action  and  findings  as  a  juror  in  the 
case,"  without  knowing  him  to  be  a  juror ;  and  that  the  words 
used  necessarily  import  knowledge  of  the  capacity  in  which 

that  the  other  was  acting.    They  are  further  of  opinion 

6  that,  while  an  indictment  cannot  be  aided  by  intend- 
ment or  construction,  yet  where  the  means  used  to 

accomplish  the  crime  named  in  the  statute  are  fully  set  forth. 
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and  the  indictment  then  follows  the  language  of  the  statute, 
it  is,  as  a  general  rule,  held  sufficient, — relying  upon  State  v. 
Potter,  28  Iowa,  554;  Staie  v.  Griffin,  79  Iowa,  568;  State 
V.  Jacobs,  75  Iowa,  247.     Further,  they  think  that  when 
knowledge  of  an  essential  element  of  the  offense  is  implied 
in  the  statement  of  the  act  itself,  nothing  more  need  be  stated 
than  the  doing  of  the  things  prohibited,  as  stated  in  Wharton 
Criminal  Pleading,  section  164.     In  the  case  of  State  v. 
Porter,  105  Iowa,  677,  we  held  that  an  indictment  which 
charged   subornation   of  perjurj'   in   the   language   of   the 
statute  was  sufficient,  and  said  that  such  an  indictment  is 
sufficient  in  all  cases  where  the  statute  so  far  individuates  the 
offense  that  the  offender  has  proper  notice  from  the  statutory 
terms  of  the  particular  crime  charged.    Following  that  rule, 
the  majority  believe  that  the  indictment  in  this  case  is  good 
and  sufficient    The  writer  and  Mr.  Justice  Waterman  do  not 
<5oncur  in  these  conclusions.     They  think  knowledge  that 
Reiss  was  a  juror  was  an  essential  element  of  the  offense,  and 
should  be  directly  charged,  and  that  such  fact  cannot  be 
gathered  from  inference,  intendment,  or  argument.     They 
rely  upon  section  4298  of  the  Code  of  1873 ;  State  v.  Callen- 
dine,  8  Iowa,  288 ;  Pettibone  v.  U,  S.  148  U.  S.  197  (13  Sup. 
Ct.  Rep.  642) ;  State  v.  Howard,  66  Minn.  309  (68  N.  W. 
Eep.  1096),  which  is  directly  in  point;  Com.  v.  Boynton,  12 
Cush.  499 ;  and  Bishop  Directions  &  Forms,  section  247. 

II.  From  the  evidence  it  appears  that  the  language 
used  by  the  defendant  to  the  juror  was :  "You  are  the  only 
friend  I  have  on  the  jury,  and  I  want  you  to  look  after  my 
rights.  How  will  it  go  ?  I  will  make  it  all  right.  It  will 
not  be  to  your  loss  when  we  meet  again."  It  is 
7  claimed  that  there  is  a  material  variance  between  the 

allegations  of  the  indictment  and  the  proof.  We  have 
already  called  attention  to  the  distinctions  between  this  case 
and  one  of  libel,  and  need  only  add  that  the  indictment 
charges,  not  only  the  use  of  the  words  quoted,  but  also  others 
of  like  import.  Those  proven  were  of  like  import  to  the 
ones  allied,  and  there  was  no  variance. 
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III.  It  appears  that  there  were  two  suits  pending  in 
the  district  court  of  Louisa  county  at  the  time  it  is  charged 
defendant  committed  the  allied  crime.  One  was  entitled 
**Mary  Mahoney  vs.  E.  T.  Dankwardt,"  and  the  other  "Mary 
Mahoney,  Jr.,  vs.  E.  T.  Dankwardt."  Reiss  was  a  juror  in 
the  latter  case,  and  not  in  the  former,  and  the  former  case 
has  never  been  tried.     This  is  also  claimed  to  be  a  material 

variance.  It  is  well  settled  that  the  terms  "  Jimior^^ 
8  and  "Senior"  are  no  part  of  a  name.     Com.  v.  Par- 

menter,  101  Mass.  211;  Bramard  v.  StUphin,  6  Vt. 
9.  The  addition  of  the  abbreviation  "Jr."  to  the  name  of 
Mary  Mahoney  added  nothing  thereto,  and  should  be 
regarded  as  surplusage.  Neither  the  omission  nor  the  inser- 
tion of  the  character  after  the  name  should  be  treated  as  a 
variance.  Ross  v.  State,  116  Ind.  495  (19  K  E.  Rep.  451)  ; 
Com,  V,  Perkins,  1  Pick.  388 ;  State  v.  Thompson,  19  lowa^ 
299 ;  State  v,  Williams,  20  Iowa,  99. 

IV.  Some  of  the  instructions  given  by  the  court  are 
complained  of.  It  is  not  important  that  we  set  them  out. 
SuJEce  it  to  say  that  they  correctly  announce  the  law  as> 
applied  to  the  facts  of  the  case.  Defendant's  requests,  in  so 
far  as  they  embodied  correct  rules  of  law,  were  given  by  the 
court  in  its  charge.  The  majority  are  of  opinion  that  there 
is  no  prejudicial  error,  and  the  judgment  is  affirmed. 

Deemer,  C.  J.,  and  Waterman,  J.,  dissent. 
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James  Quinn,  Administrator,   v.   The  Chicago,  Rock 
Island  &  Pacific  Railroad  Company,  Appellant 

Master  and  Servant:  risk  ok  smplotmbnt.  An  employe  of  a  rail- 
way company  is  chargeable  with  knowledge  of  the  defects  in  a 
switch  in  not  having  a  proper  space  between  the  main  railroad 
and  the  point  of  the  switch  rail  and  in  not  having  blocking  in  the 

4  space,  where  he  has  work*?d  over  and  about  the  switch  in  question 
for  many  years  and  hundred  of  times  within  the  year  preceding 
the  accident,  and  the  condition  of  the  switch  and  its  surroundings 
was  unchanged  during  that  time. 
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InM  met  ions*  An  instruction  in  an  action  against  a  railroad  company 
for  the  death  of  an  employe,  alleged  to  have  been  caused  by  a 
defective  switch,  which  attempts  to  include  all  the  elements 
necessary  to  be  proved  to  warrant  a  recovery  is  reversible  error 

1  where  it  ignores  the  defense  that  the  decedent  with  know- 
ledge of  the  actual  condition  of  the  switch  remained  in  the 
employment  of  the  railroad  company  and  assumed  the  risk  in- 
cident to  its  condition,  though  such  defense  is  elsewhere  correctly 
charged  upon. 

Same.  Where  the  defendant  in  an  action  for  the  death  of  a  brakeman, 
alleged  to  be  due  to  a  defective  switch,  relies  equally  upon  the 

2  defenses  of  contributory  negligence  and  assumption  of  risk,  an 
instruction  that  "the  first  and  principal  question  to  be  determined 
is  that  of  negligence"  is  error. 

Same.    In  an  action  for  the  death  of  a  brakeman  alleged  to  be  due  to 
a  defective  switch  an  instruction  submitting  to  the  jury  the 
8    question  whether  the  switch  was  out  of  repair,  where  there  is  not 
evidence  to  that  effect,  is  error. 

Appeal  from  Scott  District  Court. — Hon.  P.  B.  Wolfe, 

Judge. 

Thursday,  Decembee  15, 1898. 

Action  at  law  to  recover  damages  for  the  death  of  plain- 
tiff's intestate,  alleged  to  have  been  caused  by  negligence  on 
the  part  of  the  defendant.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Reversed. 

Cook  &  Dodge  for  appellant. 

Ambrose  P.  McOuirh  and  /.  M.  Beardsley  for  appellee. 

Robinson,  J. — The  decedent,  Albert  L.  Smith,  worked 
for  the  defendant,  as  brakeman,  at  intervals,  for  ten  years, 
and  almost  constantly  for  five  years  preceding  his  death.  All 
of  his  service  was  performed  on  the  railway  which  extended 
from  Rock  Island  through  Muscatine,  and  during  the  last 
year  of  his  life  his  run  was  with  freight  trains  over  the 
railway  between  Rock  Island  and  Eldon,  which  passed 
through  Muscatine.     It  was  the  custom  of  the  crew  of  his 
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train  to  do  work  every  other  day  on  the  westward  run  in  the 
railway  yard  at  Muscatine,  and  over  and  near  a  switch  in  the 
main  line  near  the  west  end  of  the  yard.  At  about  4  o'clock 
in  the  morning  of  November  3,  1891,  before  it  was  day- 
light, the  decedent's  train  reached  Muscatine  from  the  east, 
and  commenced  to  cut  off  cars  near  the  switch  described. 
Eight  or  nine  cars  were  cut  off,  and  run  onto  a  side  track 
eastward.  The  remainder  of  the  train  was  then  run  west- 
ward on  the  main  line  until  the  rear  end  had  cleared  the 
switch,  when  it  was  stopped.  Smith,  who  was  rear  brakeman, 
turned  the  switch  for  the  main  line,  and  the  train  was  backed 
eastward;  and  he  went  westward  a  short  distance  on  the 
south  side  of  the  track,  and  then  went  between  the  two  cars 
which  were  to  be  uncoupled,  while  the  train  was  moving.  After 
a  few  moments,  but  before  the  cars  were  uncoupled,  his 
lantern  was  seen  to  fall  outside  the  track,  the  train  was 
stopped  and  he  was  found  in  an  unconscious  condition.  His 
left  leg  had  been  severed  from  the  body,  and  other  injuries 
had  been  inflicted.  He  did  not  regain  consciousness,  and 
died  within  half  an  hour.  The  petition  alleges  that  the  switch 
was  defectively  constructed  and  was  not  in  good  condition, 
and  that  in  consequence  of  the  defective  and  bad  condition, 
and  without  negligence  on  the  part  of  the  decedent,  one  of  his 
feet  was  caught  in  the  switch,  and  held  until  he  was  run  over 
and  injured  as  stated.  The  petition  also  alleges  that  the 
defendant  was  negligent  in  that  the  engine  attached  to  the 
train  in  question  was  out  of  repair,  and  not  properly  under 
the  control  of  the  engineer,  and  in  not  stopping  the  train 
within  a  reasonable  time  after  the  danger  of  the  decedent  was 
known.  Negligence  in  other  particulars  is  also  alleged,  but  no 
evidence  to  show  such  negligence  was  offered.  The  defendant 
denies  negligence  on  its  part,  pleads  contributory  n^ligence 
on  the  part  of  the  decedent,  and  avers  that  the  decedent  well 
knew  the  character  and  condition  of  the  switch,  and  with 
that  knowledge  remained  in  the  service  of  the  defendant ;  that 
the  danger  he  incurred  by  reason  of  the  condition  of  the 
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switch  was  a  risk  incident  to  the  service  which  he  contracted 
to  perform,  and  which  he  accepted  with  full  knowledge  of  it ; 
and  that  he  incurred  a  risk  by  going  between  moving  cars 
to  uncouple  them,  which  was  in  violation  of  a  rule  of  the 
defendant  which  was  known  to  him. 

I.  The  fifth  paragraph  of  the  charge  to  the  jury  is  as 
follows :  "To  entitle  the  plaintiff  to  recover,  he  must  prove 
to  your  satisfaction  and  by  a  preponderance  of  the  evidence : 
(1)  That  the  said  A.  L.  Smith  was  killed  by  the  cars  of  the 
defendant  in  its  yards  at  Muscatine,  Iowa;  (2)  that  at  the 
time  of  the  accident  the  defendant  was  negligent,  and  that 
Smith's  death  was  caused  by  such  negligence;  (3)  that  said 
Smith  was  not  guilty  of  any  negligence  that  contributed 
directly  to  his  injury  or  death;  (4)  the  damages  sustained. 
If  the  plaintiff  has  established  all  of  said  facts,  your  verdict 
should  be  in  his  favor,  but,  if  he  has  failed  to  establish  any  of 
said  facts,  your  verdict  should  be  for  the  defendant.'' 
1  The  appellant  complains  of  this  paragraph  on  the 

ground  that  it  ignored  the  defense  pleaded, — that  the 
decedent,  with  knowledge  of  the  actual  condition  of  the 
switch,  remained  in  the  employment  of  the  defendant,  and 
assumed  the  risk  incident  to  its  condition.  We  think  this 
complaint  is  well  founded.  The  evidence  shows,  without 
contradiction,  that  the  decedent  had  worked  over  and  about 
the  switch  in  question  for  many  years,  that  he  had  done  so 
hundreds  of  times  within  a  year  preceding  the  accident,  and 
that  the  condition  of  the  switch  and  its  surroundings  was 
unchanged  during  that  time.  Therefore,  there  was  evidence 
to  sustain  the  alleged  assumption  of  risk,  but  that  plea  was 
ignored  by  the  part  of  the  charge  in  question.  It  is  true 
that  in  another  paragraph  the  court  did  instruct  the  jury  in 
regard  to  the  assuming  by  the  decedent  of  the  risk,  but  as  the 
fifth  paragraph  instructed  the  jury,  in  plain  terms,  to  return 
a  verdict  for  the  plaintiff,  if  the  statements  set  out  were 
proven,  it  was  to  that  extent  in  conflict  with  the  other  par- 
agraph, and  of  a  nature  to  confuse  the  jury. 
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II.  Complaint  is  also  made  of  the  sixth  paragraph  of 
the  charge,  on  the  giound  that  it  told  the  jury  that,  from  what 
had  been  stated,  "it  will  be  seen  by  you  that  the  first  and  prin- 
cipal question  to  be  determined  is  that  of  negligence." 

2  Whether  this  was  correct  admits  of  a  difference  of 
opinion.     The  defendant  contends  that  the  question 

as  to  assimiption  of  risk,  and  waiver  by  the  decedent  of  the 
alleged  defect  in  the  switch,  in  continuing  in  its  service  with- 
out objection,  and  with  knowledge  of  the  alleged  defects  in 
the  switch,  is  fully  as  important  as  that  of  negligence.  The 
statement  may  not  have  been  prejudicial,  but  it  tended,  by 
giving  undue  prominence  to  one  question,  to  withdraw  the 
attention  of  the  jury  from  other  important  questions.  Thus, 
had  the  waiver  pleaded  been  proven,  it  would  have  counter- 
acted the  effect  of  negligence  on  the  part  of  the  defendant  in 
the  construction  and  maintenance  of  the  switch. 

III.  The  eighth  paragraph  of  the  charge  is  as  follows : 
"If  you  find  from  the  evidence  that  the  switch  was  not  in  good 
repair,  or  that  it  was  not  properly  constructed ;  that  the  said 
Smith  was  injured,  from  the  effect  of  which  he  died,  and  that 
he  was  so  injured  by  having  his  foot  caught  in  the  switch, 
and  that  at  the  time  he  was  injured  he  was  engaged  in  the 
performance  of  his  duty  as  brakeman ;  and  that  he  was  not 
guilty  of  any  negligence  that  directly  caused  or  contributed  to 
his  injury, — then  on  your  so  finding  you  would  be  warranted 
in  finding  for  the  plaintiff,  provided  that  you  further  find 
that  the  defendant  knew,  or  by  the  exercise  of  reasonable 
care  would  have  known,  that  the  switch  was  out  of  repair 
(if  you  find  that  the  switch  was  not  in  repair)  long  enough 

prior  to  the  time  of  the  accident  to  have  repaired  the 

3  same."  This  paragraph  is  objectionable  for  the  reason 
that  it  repeats  the  error  of  the  fifth  paragraph,  and 

for  the  further  reason  that  it  submits  to  the  jury  the  question 
whether  the  switch  was  out  of  repair.  We  do  not  find  any 
evidence  which  tends  to  show  that  the  switch  was  not  in  good 
repair.     Some  evidence  was  introduced  for  the  purpose  of 
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showing  that  the  plan  of  the  switch  was  not  the  best  known, 
but  none  to  show  that  it  was  in  bad  order.  This  error  is 
repeated  in  other  paragraphs  of  the  charge. 

IV.  The  fourteenth  paragraph  of  the  charge  is  as 
follows :  "When  an  employe  has  knowledge,  or  has  the  means 
of  acquiring  knowledge  by  the  exercise  of  ordinary  care  and 
diligence,  of  defects  or  imperfections  in  the  switches  or  cars 
about  or  upon  which  he  is  employed,  and  continues  in  his 
employer's  service  without  objection  or  protest,  and  con- 
tinues the  use  of  such  imperfect  machinery  or  switches,  he 
will  be  held  to  have  assumed  all  the  risks  incident  to  the  use 
of  such  defective  machinery  or  switches.  Hence,  if  you  find 
from  the  evidence  that  the  switch  in  use  by  the  defendant  in 
its  yards  at  Muscatine  was  in  fact  defective  and  dangerous, 
and  that  Smith  knew,  or  by  the  exercise  of  reasonable  care 
and  prudence  would  have  known,  that  the  switch  was  so 
defective  and  dangerous,  and  that  it  was  not  safe,  on  account 
of  its  defective  and  dangerous  condition,  to  uncouple  car* 
passing  over  the  switch  at  the  rate  of  speed  you  find  from 
the  evidence  the  cars  were  moving  at  the  time  Smith  entered 
between  the  cars  to  uncouple  them,  or  at  the  rate  they  were 
moving  at  the  time  they  reached  the  switch,  or  to  uncouple 
them  at  all  while  on  the  switch,  on  your  so  finding,  Smith's 
attempt  to  uncouple  the  cars  under  such  circimistances  would 
be  contributory  negligence,  and  would  defeat  the  right  of  the 

plaintiff  to  recover  in  this  action;  and  your  verdict 
4  should  be  for  the  defendant."     That  portion  of  the 

charge  is  substantially  correct,  as  applied  to  the  facts 
in  this  case.  The  switch  in  question  was  what  is  known  as  a 
"split  switch,"  and  the  alleged  defects  therein  consisted  in 
not  having  a  proper  space  between  the  main-track  rail  and 
the  point  of  the  switch  rail,  and  in  not  having  blocking  in  that 
space.  It  is  insisted  that  the  decedent's  foot  was  caught  in 
that  space,  and  that  it  should  have  been  so  wide,  or  so  narrow, 
or  so  protected  by  blocking,  that  the  foot  would  not  have  been 
caught.  If  this  be  conceded  to  be  true,  it  is  apparent  that 
Smith  should  have  kno^yn  of  the  defect  in  the  switch.     He 
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Robinson,  J. — In  April,  1890,  Mrs.  Louisa  Grimsley 
purchased  of  Eliza  Malcolm  the  front  fifty  feet  of  three  lot* 
in  the  city  of  Keokuk,  which  are  duly  described,  for  one 
thousand  six  hundred  and  fifty  dollars.  Of  that  sum  Mrs. 
Grimsley  paid  six  hundred  and  fifty  dollars,  and  received  a 
contract  for  the  conveyance  of  the  property,  which  she  caused 
to  be  made  on  her  part  in  the  name  of  her  brother,  George 
W.  Messenger.  She  afterwards  erected  a  house  ^n  the  prop- 
erty, and  upon  the  full  payment  of  the  purchase  price  a  deed 
for  the  property  was  executed  to  her  brother,  in  February, 
1892.  He  died  testate,  and  his  will,  which  was  duly  pro- 
bated, recited  that  he  held  the  legal  title  to  a  house  and  lot  in 
the  town  of  Bonaparte,  in  Van  Buren  county,  and  a  title  to 
another  house  and  lot  in  the  city  of  Keokuk,  and  a  certificate 
for  five  shares  of  stock  in  the  Farmers'  &  Traders'  Bank  in 
Bonaparte,  in  trust  for  his  sister,  Louisa  Grimsley,  subject  to 
an  indebtedness  to  him  from  her  of  four  hundred  dollars,  and 
directing  the  transfer  to  her,  her  heirs  and  assigns,  of  the 
property  described,  on  the  payment  of  the  sum  specified  to 
his  estate,  f  The  report  of  the  executrix  of  the  decedent,  who  is 
also  a  defendant  in  this  action,  shows  that  she  had  offered  to 
transfer  the  certificate  of  stock  and  to  convey  the  real  prop- 
erty to  Mrs.  Grimsley  upon  the  payment  by  her  of  the  four 
himdred  dollars,  but  that  the  latter  had  declined  the  offer,  and 
had  not  paid  the  money.  Thereupon  the  executrix  was 
ordered  to  transfer  the  certificate  of  stock  and  convey  the  real 
property  to  the  defendant  George  H.  Messenger,  who  is  the 
residuary  legatee  or  devisee  of  the  will,  to  be  held  by  him 
subject  to  any  interest  which  Mrs.  Grimsley  had  therein ;  and 
that  was  done.  In  December,  1893,  Evans  &  Sheppard 
obtained  in  the  district  court  of  Lee  county  a  decree  against 
Mrs.  Grimsley  for  forty-three  dollars  and  costs  of  suit  taxed 
at  fifteen  dollars,  and  foreclosing  a  mechanic's  lien  therefor 
on  the  Keokuk  property  in  question.  In  April,  1894,  a  spe- 
cial execution  for  the  sale  of  the  property  was  issued,  and  it 
was  advertised  for  sale.    On  the  tenth  day  of  May,  1894,  Mrs. 
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Orimslev  paid  to  the  clerk  of  the  court  forty-four  dollars, 
leaving  a  balance  of  eighty-two  cents  and  the  coats  due.  Five 
day  later  tlie  property  was  sold  under  the  execution  for  thirty- 
one  dollars  and  seventy-two  cents,  that  being  the  amount 
required  to  satisfy  the  judgment  and  accrued  costs.  Rnlemp- 
tion  not  having  been  made,  a  sheriff's  deed  to  the  property 
was  issued  in  due  time  to  the  purchaser,  W.  C.  Howell,  and 
in  October,  1895,  he  conveye<l  the  property  to  the  plaintiff. 
The  purpose  of  this  action  is  to  quiet  in  the  plaintiff  the  titlo 
of  the  property,  and  she  offers  to  pay  to  George  11.  Mo^i^enger 
the  sum  of  four  hundred  dollars  if  he  is  found  entitled 
thereto,  and  in  that  case  the  plaintiff  aj^ks  to  be  subrogated  to 
all  the  rights  he  may  have  in  the  property  held  to  secure  the 
payment  of  that  sum.  It  does  not  appear  that  either  the 
decedent,  the  executrix  of  his  e**tate,  or  George  11.  Messenger, 
was  made  a  party  to  the  foreclosure  proceedings;  and  the 
real  claim  of  the  plaintiff  is  that  she  is  entitled  to  pay  the 
four  hundred  dollars  for  which  George  II.  Messtenger  holds 
the  certificate  of  stock  and  the  house  and  lot  in  Bonaparte  and 
the  house  and  parts  of  lots  in  Keokuk,  and,  when  payment 
is  made,  to  be  subrogated  to  his  rights  in  that  pro|)erty; 
while  the  claim  of  Mes8«»nger  is  that  he  is  entitleil  to  satisfy 
and  dis<*harge  the  inten^st  of  the  plaintiff  in  the  prop<*rty  by 
paying  her  the  amount  for  which  the  Keokuk  proi)erty  sold, 
with  interest.  The  district  court  rendered  a  decree  in  har- 
mony with  Messenger's  claim,  and  fixed  the  amount  he  was 
required  to  pay  at  thirty-six  dollars  and  si»venty-five  cents. 
Mrs.  Grimsley  was  also  made  a  party  defendant,  but  she  filed 
an  answer,  in  which  she  alleg<Ml  that  she  ha<l  transferred  her 
equity  in  the  property  to  Mahala  Smith.  liy  the  decree  of 
the  district  court  she  was  dismisstHl  as  a  defendant. 

L  The  will  of  the  testator  do8cribe<l  the  Keokuk  pro|>- 
ertv  as  *'a  certain  house  and  lot  on  IHonde  street,"  but  the 
property  in  controversy  is  locate<l  on  Seventh  and  ^lorgan 
streets,  and  it  is  said,  for  that  reason,  that  nothing  can  be 
claime<i  for  Mrs.  Grimslev  under  the  will.     We  net*d  not 
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determine  the  effect  of  the  error,  if  any,  in  the  description 
contained  in  the  wilL  No  issue  in  regard  to  it  is  presented 
by  the  pleadings,  and,  if  the  will  be  not  considered,  the  evi- 
dence remains  sufficient  to  show  that  Mrs.  Grimsley  was  the 
equitable  owner  of  the  property  at  the  time  Evans  &  Shep- 
pard became  entitled  to  a  mechanic's  lien,  although  the  legal 
title  was  in  her  brother ;  and  that  the  title  of  the  defendant 
Messenger  appears  to  be  based  upon  the  will  and  the  order  of 
court;  hence,  if  the  will  is  defective  in  the  respect  claimed, 
the  defect  might  affect  his  title,  but  would  not  affect  that  of  the 
plaintiff.  It  was  held  in  Clark  v.  Parser,  58  Iowa,  509,  that 
a  mechanic's  lien  will  attach  to  an  equitable  title  to  reaJ 
property  held  by  a  contract  for  a  deed^  and  that  the  lien  will 
follow  the  title  when  transferred.  Therefore,  a  lien  upon 
the  interest  of  Mrs.  Grimsley  was  created  in  favor  of  Evans 

&  Sheppard,  and  established  by  the  decree  of  fore- 
1  closure.     It  is  well  settled  that  a  judgment  is  a  lien 

upon  the  equitable  interest  in  real  estate  owned  by  the 
judgment  debtor.  Rand  v.  Gamer,  75  Iowa,  312 ;  Harrison 
V.  Kramer^  3  Iowa,  543,  561.  And  a  judgment  creditor  may 
cause  an  execution  to  be  issued,  and  the  interest  of  the  judg- 
ment debtor  to  be  sold,  before  that  interest  has  been  judi- 
cially ascertained.  Bridgman  v,  McKissich,  15  Iowa,  260. 
I'he  validity  of  the  decree  foreclosing  the  mechanic's  lien,  so 
far  as  it  affected  Mrs.  Grimsley  and  her  interest  in  the  prop- 
erty in  controversy,  is  not  in  any  manner  made  doubtful  by 
the  evidence,  and  it  must  be  regarded,  for  the  purposes  of  this 
case,  as  in  all  respects  regular,  and  valid  as  to  her.  The  price 
for  which  the  property  sold,  as  compared  with  its  real  value, 
was  little  more  than  nominal,  but  no  irr^ularity  or  defect 
in  the  sale  is  shown.  So  far  as  the  facts  appear,  it  was  in  all 
respects  properly  made.  Mere  inadequacy  of  price  is  not 
sufficient  ground  for  attacking  it.  Lehner  v,  Loomis,  83 
Iowa,  416,  and  cases  therein  cited.  Not  only  were  the  notices 
required  by  law  given,  but  a  short  time  before  the  right  to 
redeem  from  the  sale  expired  the  holder  of  the  sheriff's  cei- 
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tificate  of  sale  told  Mrs.  Griinsley  that  he  held  the  certificate, 
that  her  time  for  redeeming  the  proi)erty  was  about  to 
expire,  and  that,  if  she  had  an  interest  in  the  property,  she 
had  better  redeem  at  once.  She  answered  that  she  had  no 
interest  in  the  property  nor  in  tho  matter  of  redeeming  it. 
The  effect  of  the  sale  and  sheriff's  deed  was  to  vest  in  the 
purchaser  all  the  interest  Mrs,  Grimsley  had  in  the  property 
when  the  mechanic's  lien  attachwl.  It  is  not  true  that  the 
foreclosure  proceedings  were  invalid  because  no  one  holding 
or  representing  the  interest  now  claimed  by  George  II.  Mes- 
senger was  made  a  party  to  them,  and  the  cases  of  Butterfield 
V.  Wilton  Academy,  74  Iowa,  515 ;  Brown  i\  Brown,  73  Iowa, 
430,  and  Jones  r.  Ilartsocl',  42  Iowa,  147,  cited  by  the  appel- 
lees, do  not  sustain  that  theory.  But  in  consequence  of  the 
omission  the  interest  now  held  by  Messenger  was  not  in  any 
manner  affected  by  the  foreclosure  proceedings,  and  he  is 
entitled  to  have  it  protected  in  this  action.     The  fact 

2  that  he  holds  the  legal  title  to  the  property  as  security 
does  not,  however,  entitle  him  to  redeem  from  the 

sale  made  to  the  plaintiff's  grantor,  since  that  is  not  neces- 
sary to  the  protection  of  his  interest.  lie  cannot  enforce 
against  the  plaintiff  any  right  he  could  not  have  enforce<l 
against  Mrs.  Grimsley. 

11.     The  plaintiff  asks  to  be  subrogated  to  the  right  of 
Messenger  in  all  the  property  describe<l  in  the  will  on  tho 
payment  of  the  amount  due  him.     The  value  of  the  prop- 
erty acquiretl   by  the  plaintiff  is  not  shown.     As 

3  already  stateil,  the  parts  of  lots  which  she  owns  sold 
in  the  vear  1890  for  one  thousand  six  hundre<l  and 

fifty  dollars.  In  ad<lition  to  paying  that  amount,  Mrs. 
Grimsley  agreed  to  erect  upon  the  property  a  house  which 
would  cost  not  k*ss  than  two  thousand  dollars,  and  she  did 
erect  upon  it  a  house,  the  value  of  which  is  not,  however, 
shown.  It  is  fair  to  presume  that  the  ppoi)erty  is  now  worth 
more  than  two  thousand  tlollars.  The  doctrine  and  practice 
of  subrogation  are  of  equitable  origin,  and  are  goveme<l  by 
Vol.  107  Ia--4« 
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equitable  principles.  If  the  plaintiflF  is  required  to  pay  the 
entire  amount  due  to  Messenger,  she  will,  by  that  payment, 
have  obtained  title  to  the  property  she  now  claims  by  virtue 
of  the  sheriff's  deed  for  but  a  small  part  of  its  value.  Whether 
Mrs.  Grimsley  has  any  interest  in  other  property  described 
in  the  will  does  not  appear,  but,  if  it  be  assumed  that  she  does 
own  it,  we  do  not  know  of  any  equitable  consideration  which 
would  justify  the  subjection  of  that  property  to  any  part  of 
the  debt  due  to  Messenger,  for  the  purpose  of  relieving  the 
property  claimed  by  the  plaintiff  from  liability  for  the  pay- 
ment of  all  of  it. 

It  is  suggested  that  there  may  be  other  claims  against 
the  Keokuk  property,  but  the  evidence  fails  to  show  that 
such  is  the  case,  and  the  burden  is  on  the  plaintiff  to  establish 
her  right  to  the  relief  she  demands. 

It  follows  from  what  we  have  said  that  the  property  which 
the  plaintiff  claims  through  the  sheriff's  deed  is  subject  to 
the  payment  of  the  four  hundred  dollars  due  to  Messenger, 
with  interest,  and  the  cause  will  be  remanded  to  the  district 
court  for  the  purpose  of  ascertaining  the  amount  due  to  him, 
and  to  provide  for  the  transfer  of  the  legal  title  to  the  prop- 
erty to  the  plaintiff  upon  the  payment  of  the  amount  found 
due. — ^Reversed. 

Given,  J.  (dissenting).  I  do  not  concur  in  the  con- 
clusion of  the  majority.  Each  party  seeks  to  redeem  from 
the  other,  not  under  the  statute,  but  by  virtue  of  the  equities 
in  his  favor.  I  think  the  equities  are  with  the  defendant 
George  Messenger.  He  was  not  a  party  to  the  foreclosure 
proceeding,  and  nothing  has  occurred  to  cut  off  or  abridge 
his  rights ;  therefore  he  has  a  right  to  protect  the  trust  title, 
unless  there  are  superior  equities  in  favor  of  the  plaintiff. 
Plaintiff's  title  is  based  upon  a  purchase  at  execution  sale 
for  the  consideration  of  thirty-one  dollars  and  seventy-two 
cents  of  a  property  worth  a  very  much  greater  sum.  While 
this  gross  inadequacy  of  consideration  may  not  vitiate  the 
sale,  it  is  certainly  proper  to  be  considered  in  determining  the 


Dec.  1898]  Scott  v.  Hawk.  723 

equities  of  the  case.  I  fail  to  discover  any  equity  in  allow- 
ing the  plaintiff  to  take  this  valuable  property  for  the  meager 
sum  of  thirty-one  dollars  and  seventy-two  cents.  True,  if 
defendant  is  allowed  to  redeem  he  takes  it  for  much  less  than 
its  value,  but  I  am  in  no  doubt  that  the  disclaimer  of  Louisa 
Grimsley  was  in  the  interest  of  her  nephew,  the  defendant, 
and  in  the  belief  that  therebv  he  would  take  whatever  interest 
she  had  in  the  property.  I  am  impressed  with  the  belief  that 
the  transfers  by  which  plaintiff  acquired  title  under  the  exe- 
cution sale  were  not  in  good  faith,  but  were  made  to  place 
the  title  in  a  third  person,  so  as  to  strengthen  the  right  to 
redeem  from  the  defendant.  If  this  is  correct,  plaintiff  has 
no  greater  equities  than  Evans  &  Sheppard  would  have ;  but, 
whether  so  or  not,  I  think  the  equities  are  with  the  defendant, 
and  that  we  should  affirm. 


1107   728 

James  Scott  et  cd,,  Proponents,  v.  Sarah  J.  Hawk  et  ah,  ilLJii 

Contestants,  Appellants. 

Wllbu    A  will  executed  by  a  mark  is  "signed*'  within  the  meaning  of 

1  the  law. 

81gnatare :  mark.    Where  a  testator  signs  by  a  mark  it  is  not  essential 
8    that  his  name  be  written  by  one  of  the  subscribing  witnesses. 

Pcblicaton:  Subucribing  witneaa.  A  testator  need  not  declare  an 
instrument  to  be  his  last  will  and  where  subscribing  witnesses  to 
a  will  are  dead  or  beyond  the  jurisdiction,  proof  of  their  hand 

2  writing  is  compliance  with  the  law  as  to  due  execution;  and  it 
need  not  be  proved  that  the  testator  read  over  the  will  before 
signing  it  or  was  informed  of  its  contents. 

Harmless  error.    Error  in  admitting  evidence  for  the  purpose  of 
4    establishing  the  execution  of  a  will  will  not  be  reviewed  on  appeal 
where  such  execution  was  proved  by  other  and  competent  evi- 
dence. 

I 
I 

Appeal   from   Keokuk   District    Court. — Hon.    D.    Ryan, 

Judge. 

i 

Thursday,  December  15, 1898. 
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Will  contest.  The  facts  sufficiently  appear  in  the  same 
case  reported  in  105  Iowa,  467.  After  the  evidence  had  been 
introduced,  the  court  on  motion  of  proponents,  directed  the 
jury  to  return  a  verdict  for  them.  Contestants  appeal. — 
Affirmed. 

C.  M.  Brown  and  D.  D.  Hill  for  appellants. 

Hamilton  &  Donohue,  Woodin  &  Son,  and  C  H. 
Mackey  ior  appellees. 

Ladd,  J. — The  closing  part  of  the  paper  purporting  to 
be  the  will  of  John  Scott,  deceased,  is  as  follows : 
'Witness  my  hand  this  15th  day  of  June,  1886. 

his 
"John  X  Scott." 
mark. 

On  the  same  paper,  below  the  signature,  is  this  attesta- 
tion: 

"The  foregoing  instrument  was  at  the  date  thereof  sub- 
scribed by  John  Scott,  in  our  presence,  and  in  the  presence  of 
each  other,  and  he  at  the  same  time  declared  the  same  to  be 
his  last  will  and  testament,  and  by  his  request  we  sign  our 
names  thereto  as  witnesses  thereof,  both  in  his  presence  and 

in  the  presence  of  each  other. 

"D.  L.  Fidler. 

"S.  Hamd." 

The  subscribing  witnesses  died  before  the  trial,  but 

tlie  genuineness  of  their  signatures  and  the  testamentary 

capacity  of  the  decedent  were  established  beyond  con- 

1  troversy.     As  the  testator  was  unable  to  write,  he 

made  his  mark, — the  cross.     Is  a  will  thus  executed 

"signed,"  within  the  meaning  of  the  law  ? 

In  Schouler  Wills,  section  303-306,  it  is  said:  "To 
write  out  one's  own  name  in  full  is  doubtless  the  safest  course, 
as  well  as  the  most  natural ;  for  such  compliance  best  indi- 
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cates  a  rational  mind,  free  will,  and  physical  power  at  the 
date  of  execution.  But,  undoubtedly,  the  making  of  his  mark 
by  the  testator  will  satisfy  the  statute;  and  that,  too,  as  vari- 
ous cases  rule,  notwithstanding  he  was  able  to  write  at  the 
time.  *  *  *  If  an  illiterate  but  intelligent  testator 
makes  cross  strokes  with  his  pen  upon  the  paper,  the  act  of 
signature  is  his  own;  and  so,  too,  where  the  hand  of  the 
testator,  who  is  physically  unable  to  subscribe  without  assist- 
ance, is  guided  by  another.  Wherever,  in  truth,  the  act  is  the 
testator's  own  act,  animo  testandi^  thongh  with  the  assistance 
of  another,  it  is  not  necessary  to  prove  any  express  request  for 
assistance  on  his  part."  This,  we  think,  a  correct  statement 
of  the  law,  and  fully  sustained  by  the  authorities.  Thompson 
V.  Thompson,  49  Neb.  157  (68  N.  W.  Kep.  373) ;  Higgins  v. 
Carlton,  28  Md.  115;  Guthrie  v.  Price,  23  Ark.  396;  F/an- 
nery's  Will,  24  Pa.  St.  502 ;  In  re  OuUfoyle,  96  Cal.  598  (31 
Pac.  Rep.  553)  ;  Pool  v.  Buffum,  3  Or.  438 ;  Jackson  v.  Jack- 
son, 39  ]S".  Y.  159 ;  In  re  Jenkins  WUl,  43  Wis.  610 ;  Rook 
V.  Wilson,  142  Ind.  Sup.  24  (41  N.  E.  Rep.  311)  ;  Bebeht  v. 
Lestrade,  153  111.  625  (38  K  E.  Rep.  1056)  ;  Stephens  v. 
Stephens,  129  Mo.  Sup.  442  (31  S.  W.  Rep.  792)  ;  2  Green- 
leaf  Evidence  (7th  ed.),  674;  29  Am.  &  Eng.  Enc.  Law,  168. 
II.  If  the  statute  is  complied  with,  nothing  more  in 
the  execution  of  a  will  is  necessary.  *  Thus,  publication,  as 
such,  is  not  required  in  this  state.  In  re  Hulse's  Will,  52 
Iowa,  662 ;  In  re  Convey's  Will,  52  Iowa,  199 ;  nor 
2  is  it  generally,  except  when  made  so  by  the  statute. 

As  far  back  as  Bond  v.  Seawell,  3  Burrows,  1775, 
Lord  Mansfield  remarked :  "It  is  not  necessary  that  the  tes- 
tator should  declare  the  instrument  he  executed  to  be  his  last 
will."  Oshom  v.  Cook,  11  Cush.  532.  Indeed,  it  is  not  essen- 
tial that  the  witnesses  know  the  character  of  the  instrument 
the  signature  to  which  they  attest  Allen  v.  Griffin,  69  Wis. 
629  (35  N.  W.  Rep.  23)  ;  Remsen  v.  Brincker^off ,  26  Wend. 
324 ;  Dean  v.  Dean,  27  Vt.  746 ;  Linton  s  Appeal,  104  Pa, 
St.  228;  Dickie  v.  Carter,  42  111.  376;  Leverett's  Heirs  v. 
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Carlisle,  19  Ala.  80;  Brown  v.  McAlister,  34  Ind.  375; 
Flood  v.  Pragrojf,  79  Ky.  607. 

III.     In  Allison  v.  Allison,  104  Iowa,  130,  we  held  that, 
^^where  subscribing  witnesses  are  dead  or  beyond  the  jurisdic- 
tion of  the  court,  proof  of  their  handwriting  is  a  compliance 
with  the  law  as  to  due  execution."    In  that  case  the  signature 
was  written  by  another  for  the  decedent.    We  discover 

3  no  reason  for  a  different  rule  when  the  will  is  signed 
by  a  mark.    Such  a  distinction  has  not  been  made  by 

the  authorities,  and  certainly  the  recitals  of  the  attestation 
should  be  given  quite  as  much  weight  when  the  will  is  signed 
by  a  mark  as  when  this  is  done  by  writing  the  name  or  having 
some  one  else  do  so.  See  Jackson  v.  Van  Dusen,  5  Johns. 
144;  Nickerson  v.  Buck,  12  Cash,  342.  The  point  is  made 
that  proponents  did  not  prove  the  will  to  have  been  read  over 
to  the  deceased  before  he  signed  it,  or  that  he  was  informed 
of  its  contents.  Whether  the  burden  was  upon  the  proponents 
to  affirmatively  show  this,  we  need  not  now  determine.  But 
see  notes  in  29  Am.  &  Eng.  Enc.  Law,  244.  In  any  event  it 
was  included  in  the  execution  of  the  will.  As  said  in  Kirk  v. 
Carr,  54  Pa.  St.  285 :  "The  law  allows  the  attesting  sig- 
nature to  speak  when  the  tongue  is  silent ;  and  it  attests  that 
everj'thing  was  rightly  done,  unless  the  act  attested  be 
impeached,  not  negatively  merely,  but  positively."  Car- 
penter V.  Denoon,  29  Ohio  St.  379. 

It  is  suggeste<l  that  John  Scott's  name  was  not  written 
by  one  of  the  attesting  witnesses.  In  some  states  this  is 
required  by  statute  (Association  v.  Williams,  19  Ma  609 ; 
Oreenough  r.  Oreenough,  11  Pa.  St.  489)  ;  but  such  is  not  the 
law  of  Iowa.  Indeed,  the  writing  of  his  name  was  not  essen- 
tial to  the  signing  of  the  will,  his  mark  alone  being  suffi- 
cient for  that  purpose.  Jackson  v.  Jackson,  39  N.  Y.  159 ; 
In  re  Savory,  15  Jur.  1042;  Thompson  v.  Thompson,  49 
Keb.  157  (68  N.  W.  Rep.  372) ;  In  re  Bi^ce,  2  Curt. 

4  Ecc.  325 ;  Everhart  v.  Everhart,  34  Fed.  Hep.  85 ;  29 
Am.  &  Eng.  Enc  Law,  168.    As  the  evidence  referred 

to  alone  established  the  execution  of  the  will,  we  need  not 
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consider  the  alleged  errors  in  admitting  other  evidence  for 
the  same  puri)ose. — Affirmed. 


M.  T.  Brown  and  Susie  H.  Brown,  Appellants,  v,  Cairns,       loj  ^ 
Bolton  and  Foster,  Alexander  Cairns,  John  P. 
Bolton  and  Henry  A.  Foster. 

Attaebmeiit:  future  rent.  Under  McClain's  Code,  section  4170, 
authorizing  attachment  "previous  to  the  time  when  the  dc^bt  be- 
comes due  when 'nothing  but  time  is  wanting  to  fix  an  absolute 
indebtedness,  and  when  the  petition  in  addition  to  the  facts 
states:  (1)  that  the  defendant  is  about  to  dispose,  of  his  property 
with  intent  to  defraud  his  creditors,"  etc.,— there  may  be  an 

1  attachment  for  future  rent  provided  by  a  lease,  though  the  lessor 
reserved  the  right  to  sell  off  part  of  the  property  reducing  the 
future  rental  sixty  cents  an  acre  for  such  reduction,  or  to  i-ell  the 
entire  property,  subject  to  the  lease,  or  to  a  forfeiture  to  the 
lessee  of  one  years'  rent,  being  the  rent  for  last  years'  occupancy. 

Landlord  and  Tenant:  surkrnder  of  lease.  A  lease  is  not  sur- 
rendered by  operation  of  law  because  the  landlord,  after  his  ten- 
ant has  vacated  and  abandoned  the  premises  without  cause, 

2  assumes  possession  thereof  and  releases  them  to  another  after 
giving  notice  to  the  original  tenant  of  his  intention  to  hold  him 
for  the  rent  reserved  and  that  he  has  resumed  possession  for  the 

8  purpose  of  protecting  the  reversion  and  has  re-let  to  reduce  the 
damages  which  he  might  otherwise  sustain. 

Same.  A  tenant  is  not  excused  from  his  liability  to  pay  rent  because 
he  notified  his  landlord  of  his  intention  to  surrender  the  posses- 

2  sion  to  the  premises  and  did  surrender  them  and  the  latter  leased 
the  premises  to  another  who  entered  into  possession,  where  the 

8  second  leasing  was  made  after  the  commencement  of  an  action 
to  recover  rent. 

Same.  A  tenant  is  not  released  from  his  liability  upon  a  special 
2  covenant  to  pay  rent  because  he  never  occupied  the  premises  or 
8    in  any  manner  took  possession  of  or  asserted  a  right  thereto. 

Appeal  from  Dallas  District  Court. — Hon.  J.  D.  Gamble^ 

Judge. 

Friday,  December  16,  1898. 

Action  at  law,  aided  by  attachment,  to  recover  rent 
reserved  in  a  lease  made  by  plaintiffs  to  the  defendants.    The 
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defendants  moved  to  dismiss  and  discharge  the  attachment. 
They  also  pleaded  a  surrender  of  the  lease,  to  which  pleading 
the  plaintiffs  demurred.  The  demurrer  being  overruled, 
plaintiffs  filed  a  reply,  to  which  defendants  demurred,  and 
this  demurrer  was  sustained.  Defendants  apneal  from  an 
order  overruling  their  motion  to  discharge  the  attached  prop- 
erty, and  plaintiffs  from  the  ruling  on  the  demurrers. .  As 
plaintiffs  have  styled  themselves  appellants,  they  will  be  so 
designated  in  this  opinion.  Affirmed  on  defendants'  appeal. 
Reversed  on  plaintiffs'  appeal. 

Denshee  &  Allen  and  T.  R.  North  for  appellants. 

White  &  Clark  for  appellees. 

Deemer,  C.  J. — In  November  of  the  year  1894  appel- 
lants leased  to  the  appellees,  for  the  term  of  ten  years,  a  tract 
of  land  of  some  two  thousand  acres,  situated  in  Coffey  county, 
Kansas,  for  the  agreed  rental  of  one  thousand  dollars  for  each 
of  the  first  five  years  and  one  thousand  five  hundred  dollars 
for  each  of  the  remaining  five,  payable  in  two  equal  cash  pay- 
ments, on  the  first  days  of  June  and  December  in  each  year. 
The  term  was  to  commence  on  the  first  day  of  March,  1895, 
and  continue  for  ten  years  from  that  date.  Defendants  went 
into  possession  under  the  terms  of  the  lease,  and  continued 
to  use  and  occupy  the  property  until  March  1,  1897,  at  which 
time  they  abandoned  it.  This  action  was  commenced  on  the 
eleventh  day  of  January,  1897,  after  plaintiffs  had  been  noti- 
fied by  the  defendants  that  they  intended  to  abandon  the 
premises,  and  was  for  the  rent  accruing  in  June  and  Decem- 
ber, 1898.  Plaintiffs  allied  that  nothing  but  time  was  want- 
ing to  fix  an  absolute  indebtedness,  and  that  defendants, 
among  other  things,  were  about  to  dispose  of  their  property 
with  intent  to  defraud  their  creditors.  Upon  these  allega- 
tions a  writ  of  attachment  issued,  which  was  levied  upon  cer- 
tain property  not  necessary  to  be  more  particularly  men- 
tioned.   A  copy  of  the  lease  was  attached  to  the  petition. 
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Defendants'  motion  to  discharge  was  based  upon  the 
:grounds  that  no  indebtedness  was  due  the  plaintiffs;  that 
there  was  no  indebtedness  now  due;  that  no  indebtedness 

could  arise  under  the  lease  for  the  year  1898  until 
1  defendants  had  used  and  occupied  the  property  for 

that  year ;  and  consequently  that  the  indebtedness  was 
•contingent.  The  statute  under  which  the  attachment  issued  is 
as  follows :  "The  property  of  a  debtor  may  be  attached  pre- 
vious to  the  time  when  the  debt  becomes  due  when  nothing 
but  time  is  wanting  to  fix  an  absolute  indebtedness,  and  when 
the  petition  in  addition  to  that  fact  states:  (1)  That  the 
•defendant  is  about  to  dispose  of  his  property  with  intent  to 
•defraud  his  creditors,"  etc.  McClain's  Code,  section  4170. 
The  argument  in  support  of  the  motion  to  discharge  proceeds 
upon  the  theoi*y  that  liability  under  the  lease  was  contingent 
on  the  use  and  occupation  of  the  property  by  the  lessees,  and 
on  the  further  condition  that  the  lessors  did  not  dispose  of  the 
property  during  the  term  created  by  the  lease.  It  is  said 
that  the  statute  must  be  strictly  construed,  and,  if  there  is  no 
debt  within  the  meaning  of  the  statute,  the  attachment  should 
be  discharged.  This  is  no  doubt  correct,  and  the  only  ques- 
tion to  be  determined  in  this  connection  is  whether  there  was 
a  debt  as  to  which  nothing  but  time  was  wanting:  to  fix  an 
absolute  indebtedness  at  the  time  the  action  was  commenced. 
Appellees  contend  that  there  can  be  no  indebtedness  for  rent 
imtil  after  use  and  occupation  of  the  leased  premises  for  the 
time  for  which  the  rent  is  claimed,  and  they  quote  the  old  defi- 
nition of  "rent,"  i.  e.  that  "it  is  a  certain  profit,  either  in 
money,  provisions,  chattels,  or  labor,  issuing  yearly  out  of 
lands  and  tenements  in  return  for  their  use."  If  this  were  what 
was  at  one  time  called  an  action  of  assumpsit  to  recover  com- 
pensation for  use  and  occupation  of  the  premises,  there  would 
be  no  doubt  of  appellee's  position.  But  it  is  clear  that  it  is  not 
such  a  case.  It  is  what  would  be  called,  under  the  common- 
law  forms  of  procedure,  an  action  of  debt  or  covenant  on  the 
express  promise  to  pay  at  a  fixed  time  a  certain  sum  for  the 
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use  of  the  premises;  and  the  law  seems  to  be  well  settled 
that,  in  such  case,  the  tenant  is  liable  notwithstanding  he 
may  never  use  or  occupy  the  premises.  When  there  is  a  spe- 
cial covenant  to  pay  the  rent,  the  fact  that  the  tenant  never 
occupied  the  premises,  or  in  any  manner  took  possession  of  or 
asserted  a  right  thereto,  will  not  relieve  him  from  liability 
upon  his  covenant,  but  he  will  be  held  to  pay  the  rent  for  the 
full  term.  McOlynn  v.  Brock,  111  Mass.  219 ;  McMurphy  v. 
Minot,  4  N.  H.  251 ;  Coy  r.  Downie,  14  Fla.  544 ;  Bussman  v. 
Ganster,  72  Pa.  St.  285.  Neither  the  fact  that  the  premises 
are  destroyed  by  the  casualties  of  war  or  by  fire  will  relieve 
the  teiiant.  In  short,  nothing,  as  a  general  rule,  will  relieve 
him  from  his  covenant  to  pay  rent  for  the  whole  term,  save  an 
actual  eviction,  a  surrender,  or  an  abandonment  for  legal 
cause.  Shaw  v.  Partridge,  17  Vt.  626 ;  Fletcher  v,  McFar- 
lane,  12  Mass.  45.  Of  course,  the  rent  is  not  due,  and  cannot 
ordinarily  be  collected,  until  the  time  arrives  for  its  pay- 
ment. But  the  obligation  is  created  when  a  valid  lease  is 
entered  into  between  the  parties,  and  ordinarily  nothing  but 
time  is  wanting  to  fix  an  absolute  indebtedness;  for,  as  we 
have  seen,  it  is  entirely  immaterial  whether  the  tenant  ever 
uses  and  occupies  the  premises  or  not  In  the  case  of  Brace 
V,  Grady,  36  Iowa,  352,  an  action  similar  to  the  one  under 
consideration  was  sustained  as  against  a  demurrer  grounded 
upon  the  proposition  that  the  rent  was  not  due.  See,  also^ 
Clark  V.  HayneSj  57  Iowa,  96.  It  will  not  do  to  say  that  then, 
was  no  debt  because  the  time  of  payment  had  not  yet  arrived. 
"A  debt  is  created  when  one  person  binds  himself  to  pay 
money  to  another.  A  party  becomes  indebted  when  he  enters 
into  an  obligation  to  pay."  Webster's  Dictionary  tit. 
"Indebted ;"  Scott  v.  CUy  of  Davenport,  34  Iowa,  208.  See, 
also,  cases  cited  in  8  Am.  &  Eng.  Enc  Law  (2d  ed.),  pp. 
983,  984,  986.  In  the  case  of  Rowell  v.  Felker,  54  Vt  526, 
it  is  said :  The  liability  of  the  tenants  was  fixed  by  the  exe- 
cution of  the  lease,  and,  if  they  could  avoid  that  liability,  the 
burden  was  on  them  to  show  a  failure  of  consideration  for 
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•  *  *   " 

their  promise,  or  some  other  legal  defense.  Their  promise 
to  pay  rent  was  absolute.  It  was  a  debt  due  to  the  landlord. 
It  was  not  dependent  upon  the  happening  of  such  contingency 
as  ex^npted  it  from  attachment.  See,  also.  Downed  v.  Curtis, 
25  Vt.  650. 

In  construing  section  2017  of  the  Code  of  1873,  which 
provides  that  a  landlord  shall  have  a  lien  for  his  rent  upon  all 
crops  grown  upon  the  demised  premises,  and  upon  all  other 
personal  property  of  the  tenant  which  has  been  used  upon 
the  premises,  during  the  term,  etc.,  we  have  uniformly  held 
that  the  lien  attaches  to  the  property  for  the  rent  of  the  entire 
term,  although  it  can  only  be  enforced  for  rent  due.  See 
Martin  v.  Steams,  52  Iowa,  345 ;  Gilbert  v.  Oreenbaum,  56. 
Iowa,  211 ;  Merrii  v.  Fisher,  19  Iowa,  354.  If  appellees' 
contention  in  this  case  be  correct,  then  it  follows  that  there 
should  be  no  lien  for  rent  until  the  premises  are  used  and 
occupied  under  the  lease.  The  cases  of  Bordman  v,  Osborn, 
23  Pic.  295,  and  Stramann  v.  Scheeren,  7  Colo.  App.  1  (42 
Pac  Rep.  191),  relied  upon  by  appellees,  are  not  in  point. 
In  the  former  the  question  turned  upon  the  construction  of  a 
statute  making  the  stockholders  of  a  corporation  liable  after 
ceasing  to  be  such  for  any  debt  contracted  by  the  corporation, 
or  any  debt  so  contracted  by  the  corporation,  or  any  debt  so 
contracted  which  might  have  accrued  while  th^  were  stocks 
holders,  and  it  was  held  that  no  action  could  be  maintained 
against  a  stockholder  for  the  rent  of  a  quarter  which  com- 
menced after  he  had  sold  out  his  shares,  although  the  lease  was 
executed  before  such  sale.  Chief  Justice  Shaw,  speaking  for 
the  court,  said :  "It  is  manifest  that  the  whole  quarter's  rent 
sued  for  in  this  action  began  to  accrue  after  the  defendant 
ceased  to  be  a  member.'^  He  further  says :  "The  court  are 
of  opinion  that  the  liability  of  a  retiring  member  is  confined 
to  debts,  properly  so  called,  at  the  time  of  his  ceasing  to  be  a 
member,  and  does  not  extend  to  executory  contracts,  not  con- 
stituting a  debt  of  the  corporation,  payable  presentlv  or  at  a 
future  time,  at  the  time  of  such  retirement.     The  statute 
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makes  the  retiring  member  responsible  for  debts  not  his  own, 
properly  speaking.  He  stands,  therefore,  scwnewhat  in  the 
character  of  a  surety  or  collateral  obligor,  and  his  liability  is 
to  be  construed  with  reasonable  strictness."  In  other  words, 
it  is  held  that  the  stockholder's  liability  is  collateral  and  con- 
tingent, and  that,  if  no  debt  existed  against  the  corporation 
when  he  sold  his  stock,  he  was  not  liable.  The  latter  case  was 
a  creditors'  bill  to  set  aside  a  conveyance  of  real  estate 
between  husband  and  wife.  The  creditor  was  a  lessor  of  cer- 
tain premises  under  a  lease  for  the  term  of  five  years,  which 
lease  provided  for  entry  upon  default  of  any  installment ;  and 
further  provided  that,  if  the  building  became  untenantable, 
rents  should  cease  until  the  landlord  repaired,  which  he  had 
the  option  to  do,  at  his  pleasure.  The  trial  court  found  there 
was  no  fraud  in  the  conveyance,  but  proceeded  to  adjudicatu 
the  respective  claims.  The  decree  provided  that  the  deeds 
should  be  set  aside  and  the  property  should  be  subjected  to 
the  payment  of  the  debt,  on  account  of  some  undefined  ground 
hard  to  comprehend  and  not  embraced  in  the  issues.  The 
court  of  appeals  of  Colorado  reversed  this  decree,  and  held 
good  the  conveyance  between  husband  and  wife.  During  the 
course  of  the  opinion  it  is  said  that  there  could  be  no  debt, 
under  the  lease,  so  as  to  aflFect  the  conveyance  between  hus- 
band and  wife,  except  by  default  in  the  advance  payment  and 
the  occupation  of  the  premises  after  such  default,  and  that 
the  inception  of  any  debt  for  rent  could  only  be  after  the 
default  occurred ;  that  then  it  was  optional  with  the  lessor  to 
either  allow  a  debt  to  be  contracted  as  of  that  date,  or  to 
re-enter  and  terminate  the  tenancv. 

Doubtless  these  decisions  are*  correct,  but  they  give 
little  light  on  the  question  now  before  us,  which  is  the  con- 
struction of  section  4170  of  McClain's  Code.  It  will  be 
observed  that  it  is  not  claimed  that  anything  was  due  under 
the  lease  at  the  time  the  action  was  commenced.  The  allega- 
tion is  that  nothing  but  time  was  wanting  to  fix  an  absolute 
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indebtedness  tinder  the  lease,  and  no  attempt  was  made  to 
enforce  it  until  by  its  terms  the  rent  was  mature.  But  it  is  said 
that  the  debt  was  contingent,  and  that  something  other  than 
time  was  wanting  to  fix  the  indebtedness.   One  of  the  provis- 
ions of  the  lease  was  as  follows :    "The  parties  of  the  first  part 
hereby  reserve  the  right  to  sell  off  any  of  the  outside  prices, 
not  reducing  the  farm,  however,  to  less  than  one  thousand  six 
hundred  acres,  reducing  the  future  rental  sixty  cents  per  acre 
per  year  for  such  reduction ;  or  to  sell  the  entire  farm,  subject 
to  <the  lease,  or  to  a  forfeiture  to  the  parties  of  the  second  part 
of  one  year's  rental,  said  forfeiture  being  the  amount  of  the 
rent  for  the  last  year  of  occupancy  of  the  place  by  the  parties 
of  the  second  part."    This  is  said  to  create  such  a  contingency 
as  that  something  else  than  time  is  wanting  to  fix  the  indebt- 
edness.    The  consequences  of  a  sale  of  a  part  or  all  of  the 
farm  are  fully  stated  in  this  clause  of  the  lease,  and  are  so 
plain  that  implication  is  unnecessary.     This  contingency  is 
not  one,  however,  which  creates  the  debt    It  is  one  which  may 
go  to  defeat  it,  but  not  one  which  must  hanoen  in  order  to 
fix  an  absolute  indebtedness.    If  it  should  happen,  it  would 
be  a  defense  pro  tanto  or  entire  to  an  action  for  the  rent. 
Moreover,  the  plaintiffs  filed  an  amendment  to  their  petition, 
in  which  they  waived  their  right  to  dispose  of  the  property 
during  the  years  1897  and  1898,  and  also  waived  their  right 
to  terminate  the  lease  for   non-payment  of  rent.      These 
waivers,  made  as  they  were,  are  no  doubt  binding  upon  the 
plaintiffs,  for  they  constitute  an  election,  from  which  they 
cannot  hereafter  recede.    Without  these  waivers,  we  think  it 
clear,  however,  that  the  condition  of  the  lease  before  quoted 
does  not  create  a  contingency  the  fulfillment  of  which  is  neces- 
cary  to  the  creation  of  an  indebtedness. 

Further  claim  is  made  that  the  existence  of  the  debt 
depends  upon  the  leSsees  occupying  the  premises  during  the 
whole  of  the  year  1898 ;  whether  or  not  they  may  be  evicted 
prior  to  the  expiration  of  the  year  1898 ;  whether  or  not  they 
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abandon  the  property ;  and  whether  or  not  there  was  a  termi- 
nation of  the  lease  before  the  expiration  of  the  ten  years. 
Suffice  it  to  say,  in  answer  to  this  claim,  that  none  of  these 
matters  are  conditions  precedent  to  the  creation  of  an  indebt- 
edness. They  are  all  contingencies  which  may  or  might 
defeat  the  claim,  but  have  nothing  to  do  with  its  creation. 
When  the  first  days  of  June  and  December  of  the  year  189S 
have  arrived,  then  the  obligation  of  the  defendants  to  pay  in 
accordance  with  the  terms  of  the  lease  will  become  absolute 
under  the  facts  alleged  in  plaintiflF's  petition,  whether  the 
defendants  have  used  and  occupied  the  property  or  not.  We 
are  of  opinion  that  the  motion  to  discharge  the  attachment 
was  properly  overruled.  See,  as  sustaining  our  conclusion, 
the  following  cases,  which  are  more  or  less  in  point :  Bacon 
V.  Marshall,  37  Iowa,  581 ;  Orant  v.  Whitwell,  9  Iowa,  152; 
Kiersted  v.  Railroad  Co,,  69  N.  Y.  343 ;  Codman  v.  Jenkins, 
14  Mass.  93 ;  Weston  v,  Weston,  102  Mass.  514 ;  Van  Rensse- 
laer V,  Dennison,  35  N.  Y.  393 ;  Worthington  t\  Hewes,  19 
Ohio,  66 ;  Douglass  v.  Bank,  19  Ala.  659. 

II.  Defendants  pleaded  in  defense  that  in  December, 
1896,  they  notified  plaintiflFs  of  their  intention  to  surrender 
possession  of  the  premises,  and  that  they  did  surrender  the 
same  March  1,  1897;  that  plaintiflFs  accepted  the  surrender 
by  entering  into  another  contract  of  lease  with  one  Dryer,  by 
the  terms  of  which  they  leased  the  whole  of  said  premises  to 
Dryer  for  the  period  of  one  year ;  that  Dryer  entered  into  pos- 
session and  is  now  in  the  use  and  occupancy  of  the  same; 
that  by  the  terms  of  the  Dryer  lease  it  was  agreed  that  the 
lessee  should  surrender  the  possession  thereof  at  the  expira- 
tion of  the  term  in  as  good  condition  as  when  taken,  reason- 
able use  and  wear  and  damage  by  the  elements  excepted.  The 
Dryer  lease  is  set  out  in  the  answer,  and  it  appears  to  be  an 
absolute  lease  of  the  premises  for  the  term  of  one  year,  with 
certain  conditions  not  necessary  to  be  more  particularly  m^i' 
tioned.  Defendants  further  allege  that,  by  reason  of  the 
acceptance  of  the  surrender,  and  by  plaintiffs  entering  into 
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the  said  contract  of  lease,  defendants  have  no  longer  any 
estate  in  said  lands,  and  are  discharged  from  the  pay- 
2  ment  of  rent.    They  further  allege  that  plaintiffs  are 

estopped  from  recovering  the  rental  sued  for.    To  this 
part  of  the  answer  paintiff  demurred,  for  the  reason  that  it 
appears  that  the  renting  of  the  land  to  Dryer  was  after  tho 
commencement  of  this  suit,  and  constituted  no  defense  to 
plaintiff's  action.  This  demurrer  was  overruled  and  error  is 
assigned  upon  the  ruling.    Appellants  rely  uiK>n  the  case  of 
Martin  v.  Steams,  52  Iowa,  345.  In  that  case  the  fact  that  the 
plaintiff  at  the  time  of  the  alleged  surrender  had  brought  his 
action  to  secure  the  payment  of  the  rent  yet  to  accrue  was  held 
of  controlling   importance   in   solving  the   question   as    to 
whether  or  not  there  had  been  a  mutual  agreement  of  sur- 
render.    The  sufficiency  of  the  pleading  tendering  the  issue 
was  in  no  way  involved.    The  sole  question  decided  was  one 
of  fact,  and  it  was  held  there  was  no  mutual  agreement.    The 
question  here  is  one  of  pleading,  and  we  think  the  answer 
set  forth  fact  which,  if  imexplained,  would  amount,  not  only 
to  a  surrender  by  agreement  of  the  parties,  but  also  to  a 
surrender  by  operation  of  law.     Surrender  by  agreement  of 
the  parties  is  well  defined  in  the  Martin  Case.    It  is  there 
said  to  be  "a  yielding  up  of  an  estate  to  the  landlord,  so  that 
the  leasehold  interest  becomes  extinct  by  mutual  agreement 
between  the  parties."    It  is  further  said  that  this  agreement 
may  be  implied  from  the  acts  and  conduct  of  the  parties. 
Surrender  by  operation  of  law  is  said  to  exist  when  the  owner 
of  a  particular  estate  has  been  a  party  to  some  act  having 
some  other  object  than  that  of  a  surrender,  but  which  object 
cannot  be  effected  while  the  particular  estate  continues,  and 
the  validity  of  which  act  he  is  by  law  estopped  from  dis- 
puting.   Such  surrender  is  said  to  be  the  act  of  the  law,  and 
takes  place  independently  of,  and  even  in  spite  of,  the  inten- 
tion of  the  parties.    It  is  presumed  to  have  preceded  the  act 
to  which  the  tenant  is  a  party.    See  Wood  Landlord  &  Tenant, 
section  496,  and  cases  cited.    Manifestly  the  answer  set  forth 
a  surrender,  both  by  agreement  and  by  operation  of  law. 
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III.  In  reply  to  this  answer,  plaintiffs  admit  that  they 
received  notice  from  defendants  of  their  intention  to  abandon 
the  premises,  and  they  further  allege  that  they  immediatly 
notified  them  that  they  would  hold  them  responsible  for  the 
rent  accruing  under  their  lease.  They  also  say  that  they  then 
commenced  this  action,  and  sued  out  the  writ  of  attach- 
ment heretofore  mentioned.  Yet  further,  they  allege  that^ 
notwithstanding  the  premises,  defendants  vacated  the  prop- 
erty, and  that  plaintiffs,  after  doing  the  things  aforesaid^ 
rented  the  property  to  Dryer  for  the  term  of  one  year,  and 
notified  defendants  of  their  intention  to  hold  them  for  the 
rent ;  and  that  they  entered  upon  the  premises,  and  re-rented 
the  same,  for  the  purpose  of  protecting  their  reversionary 
interest,  and  to  reduce  the  damages  which  the  defendants 
might  otherwise  be  compelled  to  pay ;  that  defendants  never 
objected  to  this  arrangement,  and  that  there  was  no  intentiou 
on  the  part  of  plaintiffs  to  release  the  defendants  from  their 
obligation ;  that  the  property  was  extensive,  the  buildings  con- 
siderable, and  that  it  was  absolutely  necessary  for  some  on© 
to  be  in  possession  of  the  property  in  order  to  protect  it  from 
waste.  To  this  reply  appellees  filed  a  demurrer  based  upon 
the  grounds  that  the  facts  recited  showed  an  acceptance  of  the 
surrender  pleaded  by  the  defendants,  and  also  affirmatively 
disclosed  an  acceptance  by  operation  of  law.  This  demurrer 
was  sustained,  and  the  error  assigned  upon  the  rulings  pre- 
sents the  last  question  in  the  case.  The  Martin-Steams  Case^ 
to  which  we  have  already  referred,  clearly  determines  that 
the  facts  pleaded  in  reply  negative  the  idea'  of  a  mutual  sur- 
render, and  we  need  not  say  more  on  this  point  than  to  refer 
to  that  case.  Whether  or  not  there  was  a  surrender  by  opera- 
tion of  law  is  a  question  of  more  difficulty,  and  to  this  we  will 

now  turn  our  attention.  The  pivotal  point  in  thf? 
3  inquiry  is  this :    May  a  landlord,  after  his  tenant  haa 

vacated  and  abandoned  the  premises  without  cause, 
resume  possession  thereof,  and  re-lease  the  same  to  another, 
after  giving  notice  to  the  original  tenant  of  his  intention  of 
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holding  him  for  the  rents  reserved,  and  that  he  had  resumed 
possession  for  the  purpose  of  protecting  the  reversion,  and 
had  re-let  them  to  reduce  the  damages  which  he  might  other- 
wise sustain,  without  being  held  to  have  created  a  surrender 
by  operation  of  law.    We  do  not  wish  to  depart  from  the  defi- 
nition of  "surrender''  heretofore  given,  and  may  here  reiter- 
ate that  a  surrender  often  takes  place  by  operation  of  law, 
contrary  to  the  intent  of  the  parties;  and  the  general  rule  no 
doubt  is  that,  if  the  tenant  abandons  the  premises  and  the 
landlord  re-rents  them,  a  surrender  is  established.    Stobie  v, 
DUls,  62  111.  432.     But  nearly  every  general  rule  has  its 
exceptions,  and  one  of  the  exceptions  to  the  rule  just  quoted 
is  that  if  the  landlord  re-leases  them  for  and  on  account  of  the 
tenant  a  surrender  is  not  to  be  inferred.    Allen  v.  Saunders, 
6  Neb.  436.     See  Stewart  v.  Sprague,  —  Mich.  —  (38  !N1 
W.  Eep.  673)  ;  Bloomer  v.  Merrill,  1  Paly,  485 ;  Scott  v:. 
Beecher,  91  Mich.  590  (52  K  W.  Rep.  20)  ;  Meyer  v.  Smith, 
33   Ark.   627;  Auer  v.  Perm,   99   Pa.    St.   375    (44   Anu. 
Rep.   114) ;  Langsdorf  v,  Le   Ocurdeur,  27  La.   Ann.    364  ^ 
Ogden    v.    Rowe,    3    E.    D.     Smith,     312;    Morgan     i. 
Smith,    70    N.    Y.    537;    UnderhUl    v.    Collins,    132    N. 
Y.   App.    269    (30   N.   E.    Rep.    576).     This   proi>osition 
seems  to  be  stated  in  the  case  of  Martin  v.  Steams,  supra. 
Again,  it  is  held  that  the  landlord  may  accept  the  keys  to  the 
premises,  and  enter  upon  them  for  the  purpose  of  making 
repairs,  without  being  held  to  a  surrender.     Livermore  o. 
Eddy,  33  Mo.  547;  Hanham  v,  Sherman,  114  Mass.  19; 
Withers  v,  Larrahee,  48  Me.  570 ;  Breuchmann  v.  Twibill, 
89  Pa.  St.  58.    While  there  are  some  authorities  which  seem 
to  announce  a  contrary  doctrine,  they  do  not  appear  to  us  to 
be  sound.    It  was  the  duty  of  the  appellants  to  take  such  pos- 
session of  the  premises  after  their  abandonment  by  appellees 
as  was  necessary  to  protect  their  estate  from  waste  and  depre- 
ciation in  value;  and  they  had  their  election  to  accept  the 
surrender,  or  to  do  such  acts  as  would  amount  to  a  surrender, 
or  to  hold  the  appellees  to  their  contract.    If  they  gave  appel- 
VoL.  1071a— 47 
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lees  notice  that  they  intended  to  hold  them  for  the  rent,  and. 
re-rented  simply  to  reduce  the  damages, — and  this  is  made  to 
appear  by  satisfactory  evidence, — there  is  no  reason  for  hold- 
ing that  there  was  a  surrender,  and  that  the  original  tenants 
were  released  from  their  obligation.  The  demurrer  to  the 
reply  should  have  been  overruled.  On  defendant's  appeal, 
the  judgment  is  affirmed.     On  plaintiflFs'   appeal,    it   is 

REVERSED. 

Waterman,  J.,  taking  no  part. 


Robert  Waller  et  ah.  Executors,  Appellants,  v.   Allex 

Staples  et  al,.  Administrators. 

Bills  and  Note*:  assignment  of  mortgage.    The  purchaser  of  a 

2    promisory  note  upon  which  a  payment  is  endorsed  and  to  whom 

real  estate  mortgages  given  to  secure  it  are  delivered  does  not 

acquire  title  to  chattle  mortgages  given  as  additional  security  and 

transferred  to  one  who  made  the  endorsed  payment. 

Implied  warranty.   One  who  transfers  without  recourse  a  promisory 
1    note  together  with  a  mortgage  apparently  given  to  secure  it 
thereby  implicitly  warrants  the  validity  of  the  security. 

Appeal  from  Dubuque  District  Court, — Hon.  J.  L.  Husted, 

Judge. 

Saturday,  December  17,  1898. 

Proceedings  in  probate  for  the  allowance  of  a  claim 
against  the  estate  of  a  decedent  A  jury  was  impaneled,  evi- 
dence was  submitted,  and  a  verdict  for  the  defendants  was 
returned  by  direction  of  the  court,  and  a  judgment  was 
rendered  in  their  favor  for  costs.  The  plaintiflFs  appeal. — 
Reversed. 

LonguevUle  &  McCarihy,  Longueville,  McCarthy  & 
Kenline,  and  N.  E.  Utt  for  appellants. 

Henderson,  Hurd,  Leiiehan  &  Kiesel  and  D.  E,  Lyon 
for  appellees. 
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Robinson,  J. — On  the  twenty-eighth  day  of  March, 
1892,  Elizabeth  M.  Houlihan  and  James  Houlihan  made  to 
Judson  K.  Deming  their  promissory  note  for  the  sum  of 
fifteen  thousand  dollars,  payable  five  years  after  date,  with 
interest  thereon  at  seven  per  cent  per  annum,  payable  semi- 
annually. To  secure  its  payment,  the  makers  executed  a 
mortgage  upon  two  himdred  and  eight-one  acres  of  land.  At 
the  same  time,  and  as  further  security,  James  Houlihan  exe- 
•cuted  and  delivered  to  Deming  a  chattel  mortgage  on  live 
stock,  wagons,  harness,  and  farm  implements.  On  the  nine- 
teenth and  twenty-second  days  of  December,  1892,  Houlihan 
executed  to  Deming  two  other  chattel  mortgages  for  the  same 
purpose.  On  a  date  not  shown,  another  mortgage  was  deliv- 
ered to  Deming,  which  purported  to  have  been  executed  by 
<]!atherine  Callahan  and  Mary  Callahan  upon  sixty  acres  of 
land,  and  their  interest  in  another  tract  of  forty  acres.  That 
mortgage  provided  that  it  was  "to  be  void  on  condition  that 
James  Houlihan  pay  the  said  Judson  K.  Deming  the  sum  of 
eight  thousand  dollars,  it  being  a  portion  of  a  note  for  fifteen 
thousand  dollars  this  day  executed  by  said  James  Houlihan 
to  Judson  K.  Deming."  Deming,  in  taking  the  note  and 
mortgages  specified,  was  acting  for  the  Second  JTational  Bank 
of  Dubuque,  of  which  he  was  cashier;  and,  within  a  short 
time  after  the  not^  was  received,  he  indorsed  thereon  the 
words  "Without  recourse,"  which  he  signed,  for  the  purpose 
of  transferring  the  note  to  the  bank.  In  March,  1893,  the 
bank  commenced  to  foreclose  the  chattel  mortgages,  where- 
upon A.  W.  Hosford,  to  prevent  the  foreclosure,  entered  into 
a  contract  with  the  bank  by  which  he  agreed  to  pay  seven 
thousand  dollars  on  account  of  the  note.  Payments  were 
made  under  that  contract,  the  last  one  on  the  first  day  of 
August,  1893,  when  an  indorsement  thereon  was  made  as  fol- 
lows :  "Seven  thousand  dollars  principal  and  interest  on  that 
amount  paid  to  Aug.  1st,  1893,  by  A.  W.  Hosford,"  and  that 
indorsement  was  signed,  "  J.  K.  Deming,  Cashier."  In  con- 
nection with  this  transaction,  the  chattel  mortgages  were 
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delivered  to  Hosford,  and  also  a  satisfaction  of  them  executed 
by  Doming.  In  September,  1893,  the  note  was  sold  to  G.  iL 
Staples,  the  defendants'  intestate,  and  was  delivered  to  him 
with  the  real  estate  mortgages.  In  April,  1894,  Staples,  for 
a  sufficient  consideration,  transferred  the  note  to  the  plain- 
tiffs, who  are  executors  of  the  Waller  estate.  An  assignment 
of  the  mortgages  had  been  made  to  Staples,  but,  in  order  to 
save  the  expense  of  recording  an  assignment,  Deming  exe- 
cuted for  the  bank  an  assignment  to  the  plaintiffs.  The 
Houlihan  mortgage  was  foreclosed  by  the  plaintiffs,  the 
mortgage  property  sold,  and  six  thousand  six  hundred  anJ 
seventy  dollars  and  five  cents  realized  therefrom  to  apply  on 
the  debt.  The  amount  remaining  unpaid  of  the  inter- 
est in  the  note  acquired  by  Staples,  and  by  him  trans- 
ferred to  the  plaintiffs,  is  now  about  three  thousand  dollars. 
The  Callahan  mortgage  was  a  forgery,  and  nothing  has  been 
realized  from  it.  Had  it  been  valid,  the  property  it  mort^ 
gaged  could  have  been  sold  for  an  amount  sufficient  to  pay  the 
remainder  due  the  plaintiffs.  We  understand  that  the  ITouli- 
hans  are  insolvent.  When  the  bank  sold  the  note  to  Staples^ 
the  words  ^'Without  recourse"  were  stamped  below  the 
indorsement  respecting  the  seven  thousand  dollar  pajTuent^ 
and  above  the  signature  of  the  cashier,  and  also  between  the 
words  "Without  recourse"  and  the  signature  of  Deming^ 
indorsed  by  him  to  transfer  the  note  to  the  bank.  The  plain- 
tiffs claim  that  the  purchase  of  the  note  and  security  from 
Staples  included  an  implied  warranty  on  his  part  that  the 
Callahan  mortgage  was  what  it  appeared  to  be, — a  valid 
instrument, — and  they  seek  to  recover  for  an  alleged  breach 
of  that  implied  warranty.  The  defendants  contend  that 
when  the  note  was  transferred  to  Staples,  all  but  about  eight 
thousand  dollars  thereof  had  been  paid;  that  in  the  trans- 
action with  Hosford  the  chattel  mortgages  were  transferred 
for  the  benefit  of  the  plaintiffs ;  that  some,  if  not  all,  of  the 
property  covered  by  the  chattel  mortgages,  was  sold,  and  three  . 
thousand  six  hundred  dollars,  or  more  than  enough  to  pay 
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the  remainder  due  the  plaintiflF s,  was  realized  from  the  sale ; 
that  the  transfer  of  the  note  to  Staples,  and  by  him  to  the 
plaintiffs,  carried  the  chattel  mortgagee;  and  that,  had  the 
Callahan  mortgage  been  valid,  it  should  have  been  treated  as 
security,  to  be  resorted  to  only  after  the  property  mortgaged 
by  the  debtors  had  been  exhausted;  and  that  recourse  to  it 
was  not  necessary,  because  the  property  pledged  by  the  debtor 
was  ample  to  pay  the  debt.  The  plaintiffs  deny  that  they  or 
Staples  ever  had  any  interest  in  the  chattel  mortgages. 

I.  Unless  it  be  otherwise  agreed,  the  transfer  without 
recourse  of  a  promissory  note  warrants  by  implication  that 
the  note  transferred  is  genuine,  not  forged  or  fictitious ;  that 

it  is  of  the  kind  and  description  it  purports  to  be  on 

1  its  face ;  that  the  parties  to  it  are  capable  of  contract- 
ing; and  that  it  has  not  been  paid.  Watson  v.  Che- 
shire, 18  Iowa,  202.  That  rule  has  been  applied  to  bank 
stock  (Allen  v,  Pegram,  16  Iowa,  163)  ;  to  a  judgment  (Mil- 
ler V.  Dugan,  36  Iowa,  433)  ;  and  to  accounts  (Kingsley  v. 
FUts,  55  Vt.  293)  ;  and  it  applies  to  property  exchanged  or 
bartered  as  well  as  to  that  sold  (Snyder  v.  Reno,  38  Iowa, 
329).  See,  also,  Meyer  v.  Richards,  163  U.  S.  385  (16  Sup. 
Ct.  Rep.  1148);  Webb  v.  Odell,  49  X.  Y.  583;  Gijfert  v. 
West,  37  Wis.  115;  Terry  v.  Bissell,  26  Conn.  23;  Swanzey 
V.  Parlcer,  50  Pa.  St.  441 ;  10  Am.  &  Eng.  Enc.  Law,  162 
et  seq.  We  are  of  the  opinion  that  the  rule  of  these  authori- 
ties is  applicable  to  mortgages.  There  is  no  evidence  in  the 
record  which  tends  to  show  that  Staples  intended  to  protect 
himself  against  liability  arising  from  an  implied  warranty, 
and,  for  the  purposes  of  this  appeal,  it  must  be  presumed  that 
he  did  not  do  so. 

II.  It  is  insisted,  however,  that  the  transfer  of  the  note 
<5arried  with  it  the  chattel  mortgages ;  and,  if  there  was  any 
arrangement  between  the  bank  and  Hosford  by  which  the  lat- 
ter was  to  have  an  interest  in  the  note  and  the  chattel 

2  mortgages.  Staples  did  not  have  any  knowledge  of  it, 
and  therefore,  that  the  title  to  the  chattel  mortgages 

passed  to  him.  There  is  some  confusion  in  the  record  and  some 
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conflict  in  the  claims  made  respecting  the  real  nature  of  Hos- 
ford's  connection  with  the  note.  We  do  not  find  it  necessary  to 
determine,  however,  whether  the  evidence  shows  that  he  made 
an  absolute  payment  on  the  note,  or  merely  purchased  an  inter- 
est in  it.  The  evidence  tends  to  show  that,  for  a  sufficient 
consideration,  the  chattel  mortgages  were  transferred  to  him, 
and  that  the  bank  parted  with  all  its  interest  in  them.  It  is. 
inmiaterial  to  the  plaintiffs  whether  those  mortgages  were 
satisfied  by  the  bank,  and  surrendered,  or  were  transferred  to 
be  held  by  Hosford  as  security  for  money  he  had  advanced  to 
or  for  Houlihan.  If  either  was  done,  neither  Staples  nor  the 
plaintiffs  acquired  any  interest  in  the  chattel  mortgages^ 
and  the  plaintiffs  would  be  entitled  to  recover  on  the  warranty 
implied  in  the  transfer  to  them  by  Staples  of  the  Callahan 
mortgage,  if  it  does  not  appear  affirmatively  that  there  was  no 
such  warranty.  The  evidence  would  have  warranted  the  jury 
in  finding  that  the  Callahan  mortgage  was  transferred  with 
an  implied  warranty  that  it  was  genuine ;  that  the  plaintiffs 
never  had  any  interest  in  the  chattel  mortgages,  nor  in  the 
proceeds  of  the  property  thereby  mortgaged;  and  that  they 
were  entitled  to  recover  in  this  action.  The  district  court 
therefore  erred  in  directing  a  verdict  for  the  defendants,  and 
its  judgment  is  reversed. 
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R.  W.  Pringle  et  ah,  v.  Des  Moines  Insurance  Company, 

Appellant. 

lusurance:  fokfeitukb.  Insured  made  a  contract  to  sell  the  property 
which  was  to  stand  as  a  bond  for  a  deed,  but  upon  which  no  pay- 
ment was  made  nor  possession  delivered.  A  clause  provided  that 
either  party  might  recede  from  the  contract  on  payment  of  S500 
as  liquidated  damages.  J7e///,  that  there  was  no  such  change  of 
title  or  ownership  as  would  avoid  the  policy. 

PftOOF  of  loss:  Waiver.    After  a  fire,  insured's  attorney  wrote  the 

company  informing  it  of  the  nature  of  the  Ore,  the  loss,  and  the 

2    number  of  the  policy,  and  the  company's  secretary  replied  that 

the  notice  would  receive  prompt  attention.    Held^  that  the  com- 
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pany  waived  the  provision  of  acts  Eighteenth  General  Assembly, 
chapter  211,  section  3,  that  proof  of  loss,  shall  be  accompanied  by 
an  affidavit  stating  how  the  loss  occurred. 

Same.    The  court  cannot  hold  that  a  provision  of  a  policy,  that  no 

stipulation  can  be  changed  except  in  a  certain  manner  prevents 

8    the  waiver  of  the  sufficiency  of  the  proofs  or  loss  in  any  other 

manner,  where  the  record  does  not  show  that  the  policy  contains 

any  stipulations  as  to  the  form  or  contents  of  proofs  of  loss. 

-    I 

Appeal    from    Jefferson    DisiiXci    Court, — Hon.    Egbert 

Sloan,  Judge. 

Saturday,  December  17,  1898. 

Action  to  recover  upon  a  policy  of  insurance  against 
fire.  The  cause  was  tried  to  the  court,  and  from  a  judgment 
in  plaintiff's  favor  the  defendant  appeals. — Affirmed. 

McVey-  &  McVey  and  Leggett  &  McKemey  for  appel- 
lant. 

Ratuy  &  Simmons  for  appellee. 

Waterman,  J. — The  policy  in  suit  was  issued  upon 
the  dwelling  house,  outbuildings,  furniture,  and  other  house- 
hold articles  belonging  to  plaintiff.  There  was  a  loss  by  fire 
of  the  property,  and  the  present  action  is  to  recover  therefor. 
The  policy  contained  this  condition :  "If  any  change  take  place 
in  the  title,  ownership,  or  possession  by  mortgage,  judgment, 
lien,  lease,  sale,  incumbr'toce,  or  any  other  manner  whatever 
(except  by  succession  or  devise,  consequent  upon  the  death  of 
the  assured),  unless  the  assent  of  the  company  be  indorsed 
thereon,  then  this  policy  shall  immeiliately  terminate."  One 
defense  is  that  this  condition  was  violated  by  the 
1  assured.    The  facts  as  to  this  matter  are  that  the  pol- 

icy was  issued  February  7,  1895.  The  fire  occurred 
October  24th  of  the  same  year,  and  on  the  twenty-eighth  day 
of  August  preceding  the  fire  Pringle  and  wife  entered  into  a 
contract  with  one  O.  S.  Hall,  which  is  as  follows:  "That  the 
said  parties  of  the  first  part  [the  plaintiffs]  have  this  day  bar- 
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gained  and  8old,  and  do  hereby  agree  to  convey,  to  the  said 
second  party  [Hall]  the  following  real  estate,  to  wit.  [Here 
follows  a  description  of  the  farm  of  one  hundred  and  twenty 
acres,  upon  which,  the  policy  recites,  the  insured  buildings 
were  located.]  The  agreed  price  for  the  said  real  estate  is  the 
sum  of  four  thousand  one  hundred  dollars,  which  sum  is  to  be* 
paid  as  follows:  Three  hundred  dollars  on  the  first  day  of 
November,  1895,  and  the  remainder  of  three  thousand  eight 
hundred  dollars  on  the  first  day  of  March,  1896.  And  the 
said  first  parties  do  hereby  agree  and  bind  themselves  to  make 
and  execute  to  the  said  second  party  a  good  and  sufficient 
warranty  deed  to  the  said  premises,  and  to  furnish  a  good  and 
sufficient  abstract  of  title  to  the  same,  showing  a  good  title  to 
the  said  land ;  and  to  deliver  the  same  to  the  said  second  party 
on  full  payment  being  made  as  above  provided.  And  they 
agree  that  this  contract  shall  stand  as  a  bond  f6r  a  deed  for 
the  said  premises,  and  that  the  same  shall  be  of  full  force  and 
effect  as  such  in  law  and  equity.  And  it  is  further  agreed  and 
understood  that  time  is  of  the  essence  of  this  contract  in  all 
particulars,  and  shall  be  so  considered.  It  is  further  under- 
stood and  agreed  that  the  said  second  party  shall  have  imme- 
diate possession  of  the  stubble  land  on  the  said  farm  for  the 
purpose  of  plowing  the  same;  that  he  shall  have  possession  of 
all  of  the  pasture  land  except  the  stock  pasture  on  the  first  day 
of  November,  1895,  and  that  he  shall  have  possession  of  the 
stock  pasture  as  soon  as  the  com  is  gathered,  not  sooner  than 
the  said  first  day  of  November,  1895 ;  that  he  is  to  have  pos- 
session of  the  house  on  the  first  day  of  December,  1895,  and 
that  he  is  to  have  possession  of  all  the  other  buildings  on  the 
farm  on  the  first  day  of  November,  1895,  except  that  the  said 
first  parties  are  to  have  the  use  of  a  crib  for  their  com  for 
a  longer  period  if  they  should  need  it  The  said  second 
party  is  to  pay  one  dollar  in  addition  to  the  price  above 
named,  and  the  farm  bell  on  the  place  is  to  be  left  there. 
And  it  is  especially  understood  and  agreed  that  the  said  farm 
is  to  be  kept  in  as  good  condition  as  it  now  is,  unavoidable 
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accidents  excepted,  and  the  same  is  to  be  delivered  to  the  said 
second  party  as  the  same  now  is  except  above.  It  is  further 
understood  and  agreed  by  the  parties  to  this  contract  that 
each  party  shall  secure  to  the  other  a  forfeit  of  five  hundred 
dollars  for  the  faithful  performance  of  this  contract  And 
the  said  sum  of  five  hundred  dollars  shall  be  considered  as 
liquidated  damages  for  the  breach  of  this  contract^  by  either 
party  in  favor  of  the  other  party.  And  as  security  from  said 
first  parties  to  the  second  party,  it  is  understood  and  agreed 
that  this  bond  shall  stand  for  the  securing  of  the  sama  And 
the  said  second  party  agrees  to  furnish  good  and  sufficient 
security  for  the  performance  of  this  contract  on  his  part." 
While  the  first  clause  of  this  contract  recites  a  present  sale, 
it  is  manifest  from  a  consideration  of  all  of  its  terms  that  this 
was  not  the  intent  or  purpose  of  the  parties.  The  deed  was 
to  be  executed  in  the  future,  and  in  the  meantime  it  is 
expressly  provided  that  the  contract  "shall  stand  as  a  bond 
for  a  deed."  While  immediate  possession  is  given  to  second 
party  of  the  stubble  land,  the  present  possession  of  the  build- 
ings and  remaining  land  was  expressly  retained  by  Pringle. 
Again,  it  is  provided  in  the  contract  that  the  sum  of  five 
hundred  dollars  is  fixed  as  liquidated  damages,  to  be  paid  by 
either  party  upon  his  failure  to  perform  his  part  of  the  agree- 
ment. Under  the  terms  of  this  agreement,  if  the  amount 
fixed  was,  as  it  is  termed,  liquidated  damages,  specific  per- 
formance could  not  have  been  compelled  by  the  second  party, 
or  so-called  vendee.  Pomeroy  Specific  Performance,  section 
50.  Neither  title  nor  ownership  can  be  said  to  have  passed 
under  this  contract  to  Hall.  It  is  a  mere  agreement  for  a 
future  sale.  Being  such,  it  is  not  a  breach  of  the  condition 
quoted.  Kempton  v.  Insurance  Co,,  62  Iowa,  83.  Appellant 
relies  upon  Davidson  v.  Insurance  Co,,  71  Iowa,  532.  That 
case  was  decided  by  a  divided  court.  But,  aside  from  this 
fact,  we  may  say  that  it  does  not  conflict  with  the  rule 
announced  in  the  Kempton  Case,  In  the  Davidson  Case  pos- 
session was  given  the  person  who  contracted  to  purchase, 
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and  the  fact  is  allowed  much  force  by  the  court.  It  is  said, 
"Xothing  remains  to  be  done  but  for  the  party  taking  pos- 
session to  make  the  payments."  And,  speaking  of  the  case 
of  Kempton  v.  Insurance  Co,,  with  other  cases,  it  is  said : 
"But  those  cases  all  differ  from  the  case  at  bar.  In  those 
cases  something  yet  remained  to  be  done  by  the  vendor  in 
addition  to  the  execution  of  the  deed.''  In  the  case  we  have 
here,  not  only  did  it  remain  for  Pringle  to  give  possession  of 
the  insured  premises,  but  no  part  of  the  purchase  price  had 
been  paid  at  the  time  of  the  fire,  and  the  contract  contained  a 
provision  by  which  he  might  avoid  his  obligation  to  convey  by 
paying  the  stipulated  damages;  for,  in  the  absence  of  any 
extrinsic  evidence  tending  to  show  a  different  intent,  we  feel 
compelled  to  accept  this  language  of  the  contract  as  meaning 
literally  what  it  says.  The  five  hundred  dollars  mentioned  is 
denominated  liquidated  damages,  and  in  this  collateral  pro- 
ceeding we  think  we  should  so  treat  it.  See,  also,  on  the 
matter  of  the  sale,  Erh  v.  Fidelity  Ins,  Co.,  99  Iowa,  727 ; 
Erb  V,  German-American  Ins.  Co.,  98  Iowa,  607,  and  Lodge 
V.  Insurance  Co.,  91  Iowa,  103,  as  indicating  the  strictness 
with  which  such  conditions  are  construed  against  the  com- 
pany. We  might  well  rest  our  conclusion  upon  this  branch 
of  the  controversy  on  the  Kempton  Case  alone,  supported  as 
it  is  in  principle  by  the  other  decisions  of  this  court  to  which 
we  have  called  attention.  It  is  well,  however,  to  say  that  the 
doctrine  announced  is  sustained  bv  other  courts.     Grabale  i\ 

e' 

Insurance  Co.,  32  Neb.  645  (49  X.  W.  Rep.  7l3)  ;  Insurance 
Co.  V.  Kelly,  32  Md.  421;  IIUl  v.  Protection  Co.,  59  Pa.  St. 
474;  Browning  v.  Insurance  Co.,  71  X.  Y.  508;  Trumbull  v. 
Insurance  Co.,  12  Ohio,  305 ;  Insurance  Co.  v.  Brown,  77 
Md.  64  (27  Atl.  Rep.  314)  ;  Insurance  Co.  v.  Bethel,  142 
111.  Sup.  537  (32  X.  E.  Rep.  510). 

II.  Another  defense  is  that  no  proofs  of  loss  were 
made.  The  policy  in  suit  does  not  appear  in  full  in  the 
record.  Appellant  sets  forth  only  such  parts  as  it  deems 
material.     On  the  branch  of  the  case  we  are  considering,  a 


Dec.  1898J  Prinqle  v.  Des  Moines  Insurance  Co.  747 

clause  of  the  policy  which  is  pertinent  appears  in  the  original 
abstract  (page  10)  in  these  words:    "In  case  of  loss, 
2  the  assured  shall,  within  sixty  days  thereafter,  render 

a  particular  account  of  such  loss,  under  oath,  stating 
when  and  how  the  loss  originated,  the  nature  of  the  title  and 
interest  of  the  assured  and  of  others  in  the  property,  all 
incumbrances  thereon,  and  the  cash  value  thereof,  the  amount 
of  loss  or  damage  on  each  item  separately  and  correctly,  how 
and  by  whom  and  for  what  purpose  the  building  insured  or 
containing  the  property  insured,  and  the  several  parts 
thereof,  were  occupied  at  the  time  of  th^  loss,  *  *  *  and 
shall  subscribe  to  the  same."  In  an  amended  abstract  appel- 
lant says :  "The  abstract  in  this  case  does  not  contain  a  copy 
of  the  policy,  but  only  such  portions  thereof  as  are  necessary 
to  the  decision  of  the  case.  The  clause  in  regard  to  the  require- 
ments as  to  proofs  of  loss  was  erroneously  copied  in  the 
original  abstract  (page  10),  and  the  same  should  be  read  as 
follows:  "Xow,  therefore,  the  said  company  does  hereby 
promise  and  agree  (subject  to  the  stipulations  herein  and 
indorsed  hereon,  which  constitute  the  basis  of  this  insurance), 
to  immediately  upon  receipt  of  proper  proofs  make  good  unro 
the  assured,  their  administrators  or  assigns,  all  such  immedi- 
ate loss  or  damage,  not  exceeding  the  amount  insured,  nor  the 
actual  cash  value  of  the  property  at  the  time  of  the  loss, 
which  loss  or  damage  shall  in  no  case  exceed  what  it  would 
cost  to  repair  or  replace  the  same,  nor  the  interest  of  the 
assured  in  the  property,  as  shall  happen  by  fire  or  lightning 
during  the  term  of  one  year,"  etc.  It  appears  from  this  that 
the  policy  did  not  prescribe  the  character  or  terms  of  the 
proofs  of  loss,  nor  fix  any  time  within  which  they  should  be 
given.  The  statute,  however,  covers  these  matters  (section  3, 
chapter  211,  Acts  Eighteenth  General  Assembly),  and  we 
shall  proceed  to  inquire  as  to  whether  its  requirements  have 
been  fulfilled.  After  the  fire  the  following  communication 
was  sent  to  the  defendant  company:  "Fairfield,  Iowa, 
October  25th,  1895.    Des  Moines  Insurance  Company,  Des 
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Moines,  Iowa — Gentlemen:  At  the  request  of  Mr.  W.  D. 
Pringle,  we  write  to  notify  you  of  the  loss  under  policy  Xo. 
156,064,  issued  to  R  W.  and  W.  D.  Pringle.  Their  dwelling, 
summer  kitchen,  and  wood  house  burned  yesterday  afternoon 
at  3  o'clock.  The  fire  is  supposed  to  have  originated  from  a 
spark  from  the  flue  of  the  summer  kitchen  catching  in  the 
roof  of  the  main  building.  The  loss  of  the  building  is  total. 
A  part  of  the  household  goods  was  saved,  but  the  part  lost  will 
more  than  reach  the  amount  of  the  insurance.  So  it  may  be 
considered  a  total  loss.  Mr.  and  Mrs.  Pringle  are  old  people, 
and  by  their  loss  are  thrown  out  of  a  house  to  live  in.  An 
early  settlement  of  their  loss  will  be  a  great  kindness  to  thenn, 
and  will  be  greatly  appreciated  by  them  and  the  public  gen- 
erally where  they  are  known.  Mr.  Pringle  was  absent  from 
home  at  the  time  of  the  fire,  and  the  women  of  the  house  were 
there  alone.  Respectfully,  yours,  Raney  &  Simmons."  In 
response  to  this  the  assured  received  the  following :  "OflSee 
of  Des  Moines  Insurance  Co.,  Des  Moines,  Iowa,  Oct  26, 
1895.  Your  notice  of  loss  under  policy  No.  156,064  has  been 
received,  and  will  receive  prompt  attention.  Yours,  very 
truly,  J.  S.  Clark,  Sec'y."  The  statute  to  which  we  have  called 
attention  provides,  in  substance,  that  it  shall  be  sufficient  for 
the  insured  to  give  the  company  notice  in  writing  of  the  loss, 
accompanied  by  an  affidavit  stating  the  facts  as  to  how  it 
occurred,  so  far  as  known,  and  its  extent.  This  notice  is  to 
be  given  within  sixty  days  of  the  time  of  the  loss.  The  sub- 
ject-matter of  the  letter  written  by  Raney  &  Simmons  ful- 
filled most  of  the  requirements  of  the  statute,  and  the  response 
of  the  company,  directed  to  "R.  W.  and  W.  D.  Pringle,  Fair- 
field, Iowa,"  shows  that  the  company  accepted  it  as  a  com- 
munication from  the  insured.  All  that  is  lacking,  then,  to 
make  it  in  strict  compliance  with  the  statute  is  the  affidavit, 
and  this,  plaintiffs  charge  was  waived  by  a  failure  to  object 
on  this  ground.  We  think  this  point  is  ruled  in  plaintiff's 
favor  by  the  case  of  Green  v.  Insurance  Co.,  84  Iowa,  135. 
In  the  case  of  Kirkman  r.  Insurance  Co,,  90  Iowa,  457,  relied 
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upon  by  appellant,  the  policy  required  an  immediate  notice  of 
loss  from  the  assured,  besides  the  formal  proofs,  and  it  was 
held  that  an  acknowledgment  of  receipt  of  the  former  would 
not  be  held  a  waiver  of  the  latter.  None  of  the  other  cases 
cited  in  the  brief  of  appellant  are  in  conflict  with  the  holding 
in  the  Green  Case.  In  Von  Genechtin  v.  Insurance  Co.,  75 
Iowa,  544,  the  notice  of  loss  was  given  to  the  local  agents,  and 
there  was  no  attempt  to  make  proofs  until  after  the  expiration 
of  the  sixty  days.  In  Brock  v.  Insurance  Co.,  96  Iowa,  39, 
.the  holding  is  that  under  an  allegation  that  proofs  of  loss 
were  made,  proper  proofs  must  be  shown,  and  that  a  waiver 
cannot  be  claimed  if  not  pleaded.  No  question  is  made  but 
that  the  pleadings  in  the  case  at  bar  present  the  issue  of 
waiver.  In  Welch  v.  Insurance  Co.^  71  Iowa,  337,  the 
claimed  proofs  recited  ownership  in  another  than  the  insured, 
and  it  was  held  that  the  pleadings  did  not  present  the  issue  of 
waiver;  and  in  Welch  v.  Insurance  Co,,  77  Iowa,  376,  the 
holding  was  that  there  was  no  waiver,  because  within  the 
sixty  days  the  company  requested  an  affidavit  from  the 
insured,  and  the  request  was  not  complied  with. 

III.     Finally,  it  is  asserted  by  appellant  that  no  waiver 
can  be  held  to  have  been  made  in  the  manner  claimed,  because 
of  a  provision  of  the  policy  which  reads:  "No  condition,  stipu- 
lation, covenant,  or  clause  herein  contained  shall  be 
3  changed,  annulled,  waived  or  added  to  except  by  writ- 

ing indorsed  hereon  or  annexed  hereto,  with  the  signa- 
ture of  the  secretary  affixed  thereto."  But  we  have  already 
seen  that  the  policy,  as  we  have  it  in  the  record,  makes  no 
provision  as  to  the  form  or  contents  of  the  proofs  of  loss.  So 
far  as  we  can  tell,  anything  was  sufficient,  under  the  contract, 
which  the  proper  officer  was  willing  to  accept — Affirmed. 
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Frederick  L.  Linkmeyer,  Appellant,  v.  Agnes  Brandt^ 

et  al. 

WilN:  CAPACITY  TO  revoke:  Guardianship,  A  testator  has  capacity 
to  revoke  a  will  if  he  has  full  and  intelligent  knowledge  of  his 
1  property,  of  those  entitled  to  his  bounty,  and  of  the  nature  of 
the  act,  and  acts  without  being  influenced  by  anyone,  notwith- 
standing that  he  is  incapable  of  making  contracts  and  is  under 
guardianship. 

f 
Appeal  from  Chickasaw  District  Court. — Hon.  A.  If.  Hob- 
son,  Judge. 

Saturday,  December  17,  1898. 

Plaintiff^s  petition  is  in  two  counts.     In  the  first  he 
alleges,  in  substance,  as  follows :    That  on  the  twenty-second 
day  of  March,  1896,  John  D.  Baum  died  testate,  leaving  the 
defendants  named  as  his  sole  heirs ;  that  on  the  twenty-fourth 
day  of  August,  1891,  said  Baum,  being  of  sound  mind,  made 
and  executed  his  last  will  as  set  out,  devising  one  hundred  dol- 
lars to  St.  Mary's  Catholic  church  of  North  Washington, 
Iowa,  after  the  payment  of  debts,  and  the  residue  of  his  estate 
to  the  plaintiff;  that  on  the  nineteenth  day  of  October,  1892, 
said  Baum  was  put  under   guardianship  as  a  person   of 
unsound  mind,  which  guardianship  continued  until  his  death ; 
that  about  the  twenty-fourth  day  of  April,  1894,  said  Baum, 
when  of  unsoimd  mind  and  wholly  incompetent  to  cancel  his 
said  will,  burned  the  same.    It  is  further  alleged  in  the  sec- 
ond count  that  deceased  was  induced  by  undue  influence  of  J. 
B.  Bane,  his  guardian,  to  destroy  said  will.    Plaintiff  alleges 
that  because  of  the  want  of  mental  capacity  to  revoke  said 
will  and  of  said  undue  influence,  the  same  was  not  canceled, 
but  remains  in  full  force,  and  he  prays  that  it  may  be  estab- 
lished and  enforced.    Defendants,  answering,  admit  that  they 
are  heirs  at  law  of  deceased,  and  that  he  died  March  2, 1896. 
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They  deny  that  he  executed  a  will  as  alleged,  deny  that  he 
was  at  that  time  of  sound  mind  or  competent  to  make  a  will, 
and  allege  that  Baum  was  caused  to  execute  said  pretended 
will  by  undue  influence.  They  admit  that  Baum  burned  said 
pretended  will,  and  allege  that  he  did  so  with  the  intent 
thereby  to  cancel  and  revoke  the  same  and  the  said  pretended 
will  became  thereby  absolutely  null  and  void  and  of  no  force 
or  effect.  Decree  was  rendered  dismissing  plaintiff's  petition 
and  for  costs.    Plaintiff  appalls. — Affirmed. 

(7.  H,  Powers  and  T,  C,  Clarey  for  appellant 

J,  R.  Bane  and  Clements  &  Clements  for  appellees. 

Given,  J. — There  is  no  question  but  that  about  the 
twenty-eighth  day  of  August,  1891,  John  D.  Baum,  now 
deceased,  executed  a  will,  a  copy  of  which  is  set  out  in  the 
petition.  We  think  Baum  was  at  that  time  capable  of  making 
a  will,  but  whether  he  was  induced  to  make  this  will  by 
imdue  influence  is  a  more  doubtful  question,  but  one  that,  in 
the  view  we  take  of  the  case,  need  not  be  determined.  We  are 
in  no  doubt  but  that  at  the  time  John  D.  Baimi  destroyed  that 
will,  though  under  guardianship,  he  was,  under  the  ruling 
in  Meeker  v.  Meeker,  74  Iowa,  353,  capable  of  either  making 
or  canceling  his  will ;  that  he  was  not  influenced  by  his  guar- 
dian, or  any  other  person,  to  destroy  the  will ;  and  that  he 
acted  voluntarily,  understandingly,  and  with  the  intention  of 
canceling  that  will.  Appellant  cites  authorities  to  the  effect 
that  unsoundness  of  mind  must  be  presumed  from  the  appointr 
ment  of  the  guardian,  and  that  it  continues  throughout  the 
guardianship.  In  re  Fentons  WUl,  97  Iowa,  193.  Let  this 
be  conceded,  still  we  think  these  presumptions  are  fully  over- 
come by  the  evidence  as  to  the  condition  and  acts  of  the 
deceased  at  the  time  he  burned  the  will.  We  conclude  that  the 
decree  is  correct,  and  it  is  therefore  affirmed. 
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ABATEMENT- See  Pleading.  ^;  Pract.  Sup.  Ct.,  K 
ACCEPTANCE- See  Sales,  \  \  \ 
ACCIDENTS— See  Insurance,  \ 
ACCOUNTING-See  Agist.;  Evm.,  *;  Plead.,  ». 
ACCOUNTS-See  Assign. 
ACKNOWLEDGMENTS-See  Deeds.  K 
ACriONS— See  Pract.  \ «;  Receivers,  \  «. 

ADJUDICATION— See  Judgments,  \  K 

1«  Demurrer— Where  plaintiff  failed  to  amend  liis  petition,  to 
which  a  demurrer  had  been  sustained  but  appealed  to  the 
supreme  court  where  the  judgment  was  affirmed,  such  judg- 
ment constitutes  a  tinal  adjudication. — Gregory  y.  Wood  worth, 
161. 

2«  Following  Federal  Oourt  Decision— Where  a  mortgagee  has 
on  account  of  interest  in  the  subject-matter  of  the  action,  been 
permitted  to  attack  rights  of  mechanic's  lienors  on  the  same 
property,  and  the  yalidity  of  the  mortgage  is  denied,  the  court 
will  determine  that  question,  as  between  the  mechanic's  lienor, 
said  mortgagee  and  junior  mortgagee,  notwithstanding  it  has 
already  been  adjudicated  in  a  foreclosure  suit  brought  by  said 
mortgagee  in  the  federal  court,  where  the  latter  is  still  pending 
on  appeal.— Beach  &  Weld  v.  Wakefield,  567. 

8«  Legatees — Where  a  legatee  asked  that  her  share  in  the  deced- 
ent's estate  be  ascertained  and  paid,  and  alleged  that  no  deduc- 
tions for  advancements  should  be  made,  and  the  executors 
asked  that  so  much  of  her  share  as  was  necessary  be  used  to 
pay  notes  of  the  decedent  secured  by  mortgage  against  her, 
and  the  validity  of  the  notes  and  mortgage  was  fairly  presented 
for  determination  without  her  objection,  the  judgment  was 
res  Judicata  against  her  in  a  subsequent  foreclosure  of  the 
mortgage. — Prouty  v.  Matheson,  259. 

ADMISSIONS— See  Evid..  ';  Pract.,  '. 
ADULTERY— See  Crim.  Law,  *. 
ADVANCEMENTS— See  Trusts.  •,  *. 
ADVERSE  POSSESSION-See  Co-ten.,  K 

Where  parties  occupied  under  a  mistaken  belief  that  the  line 
located  between  them  by  them  was  correct,  and  neither  intended 
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to  claim  more  than  the  true  amoant,  plaintiff  did  not  hold 
excess  adversely. — Kahl  v.  Schmidt,  560. 

AFFIDAVI IS— See  Mech.  Libns,  >,«. 

AGENCY— See  Banks.  »;  Contracts.  \  «;  Evid  .  *;  Liens:  Mun. 

Corp.,  ^  Plead.,  ";  Pract  .  ";  Rail.,  >»,  ";  Sales.  •;  Teleq. 

Co..  \ 

AGISTMENT— See  Evid.,  >';  INSTR.. ', «;  Plea  and  Proof.  «. 

In  an  action  on  a  contract  of  af^istment.  whereby  defendants 
undertook  to  deliver  at  the  close  of  the  season  the  cattle 
received  thereunder,  and  to  pay  for  all  lost,  stolen,  etc..  the 
burden  of  accounting:  for  such  as  were  not  so  delivered  was  on 
defendants. — Cattle  Co.  v.  Anderson.  281. 

ALIBI— See  Crim.  Law,  ". 
ALTERATION-See  Notes  and  Bills,  »,  •, 
AMENDMENT-See  Plead.,  «, »,  *;  Prict  , »,  »•;  Rail..  ». 
APPEAL— See  Pract.  Sup.  Ct .;  Schools,  *. 
APPROVAL— See  Sales.  «. 
ARBITRATION -See  Schools.  K 
ARREST  OF  JUDGMENT-See  Pract.,  •. 
ARTICLES-CHANGE  IN-See  Corpor  .  ». 

ASSIGNMENTS.-See  Notes  and  Bills,  «;  Wills,  •. 

Possession— ^ooA;5  of  Account — An  oral  assignment  of  booiss  of 
account  is  valid  where  the  possession  of  the  books  was  de- 
livered, though  the  assignor  afterwards  took  them  temporarily, 
in  order  to  post  them;  no  claim  being  made  that  the  manner 
of  possession  failed  to  impart  notice. — Preston  v.  Peterson, 
244. 

ATTACHMENTS-See  Land,  and  Ten.,  '. 

Future  Rent— There  may  be  an  attachment  for  future  rent  pro- 
vided by  a  lease,  though  the  lessor  reserved  the  right  to  sell 
off  part  of  the  property  reducing  the  future  rental  sixty  cents 
an  acre  for  such  reduction,  or  to  sell  the  entire  property,  sub* 
ject  to  the  lease,  or  to  a  forfeiture  to  the  lessee's  of  one  year's 
rent,  being  the  rent  for  last  years*  occupancy. — Brown  v. 
Cairns;  Bolton  v.  Joster,  727. 

ATTORNEY  FEES.-See  County  Attt..  >, «;  Mortgages.  ', «. 

Where  an  attorney  is  appointed  to  defend  two  jointly  indicted 
and  tried  he  may  recover  the  statutory  fee  for  each  defendant 
—Clark  V.  Osceola  County,  502. 
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BaHKS  to  BOMDl . 

BANKS. 

1«  Negligence  of  Assistant  Casqier  Acting  as  Notaby— The 
negligeace  of  a  notary  public  in  fniling  to  learn  the  residence 
of  an  endorser  of  an  inland  draft  and  give  him  proper  notice 
of  its  dishonor  is  not  chargeable  to  a  bank  of  which  he  is 
assistant  cashier,  and  which  placed  the  draft,  which  it  held 
only  for  collection,  in  his  hands  for  protest,  although  no  pro- 
test of  the  draft  was  required  by  law,  but  the  law  recognized 
the  giving  of  notices,  in  case  of  protest,  as  part  of  the  official 
duty  of  a  notary.— First  Nat.  Bjtnk  v.  German  IBank,  548. 

2*  Same— As,  under  the  statutes  of  Iowa,  a  notary  public  is 
authorized  to  give  notice  of  protest,  the  selection  by  a  bank 
to  whom  a  draft  is  sent  for  collection  of  a  notary  to  serve 
protest  on  the  drawee,  shows  such  prudence  and  diligence 
as  would  exempt  it  from  liability  on  failure  of  notary  to 
properly  perform  his  duty.— Idem, 

8«  Aots  Ultra  Vires— A  savings  bank  is  not  liable  where  its  clerk 
who  clerks  at  a  sale  takes  a  note  with  a  forged  indorsement. — 
Willet  V.  Bank,  69. 

BASTARDS— See  Insub..  •. 

1*  Reoognition— A  letter  by  a  father  of  illeg  timate  children  to 
their  mother,  with  whom  he  was  living,  requesting  her  to  **kis8 
our  boys  for  me,*'  is  a  sufficient  recognition  in  writing. — 
Brown  v.  Legion  of  Honor,  489. 

2*  Same— It  is  immaterial  that  recognition  of  a  bastard  was  in  a 
state  which  did  not  permit  bastards  to  inherit  from  the  father. 
—Van  Horn  v.  Van  Horn,  247. 

8*  Same- The  evidence  is  heli  sufficient  to  show  such  general  and 
notorious  recognition  of  a  child  as  entitles  him  to  inherit  from 
his  father.— /(iem. 

BIIL  OF  EXCEPTIONS-SeePBACT.Sup.CT.,". 

Shobthand  Notes— Ccr/(/fca<ton— Notes  of  the  official  stenog- 
rapher certified  by  the  trial  judge,  constitute  a  sufficient  bill 
of  exceptions,  though  no  certificate  of  the  reporter  is  attached. 
— Sigler  V.  Murphy,  138. 

BONA  FIDES— See  Evid.,  *. 

BONDS— See  Estates  of  Deced.,  ^  Pbact.,  »,  \  *,  •,  «. 

1.  City  bonds  are  not  invalidated  by  a  misrecital  therein  respect- 
ing the  particular  act  of  Assembly  under  which  the  ordinance 
authorizing  the  issuance  of  the  bonds  is  passed. — Allen  v. 
City,  90. 
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2«  Taxpayers— Where  a  lot  owner  saed  to  cancel  an  illegal  con- 
tract of  the  city  with  the  contractor  to  pave  the  s  reet  before 
much  work  had  been  done  nnder  the  contract,  and  before 
bonds  payable  oat  of  the  special  tax  on  abntting  lots  had  been 
sold,  or  au  assessment  had  b<Mfn  made,  the  fact  that  the  work 
under  the  contrac  was  completed,  and  the  b  nds  issued  and 
sold  at  the  time. of  the  trial,  will  not  be  considered  as  caring 
the  illegality. — Idem, 

BOOKS  OF  ACCOUNT-See  Assign. 
BOUNDARIES— See  Adv.  Possess.;  Real  Pbop. 
BRIBERY- See  Cbim.,  *,  •,  ^  •. 

BUILDING  AND  LOAN  ASSOCIATIONS- See  Constit. 

Law,  \*;  CoBPOR.  *. 

1*  Fines— Fines  imposed  by  a  building  and  loan  association  on  a 
borrower  of  five  cents  on  each  share  for  the  first  default,  and 
ten  cents  on  each  share  for  each  subsequent  default,  are  not  so 
unreasonable  as  to  be  void. — Loan  Assn.  v.  Heidt,  297. 

2*  Foreclosure— The  burden  is  upon  a  receiver  of  a  building  and 
loan  association  in  an  action  to  foreclose  a  mortgage  given  by 
a  borrowing  member,  to  rebut  the  presumption  that  the  with- 
drawal  value  of  the  shares,  which  the  mortgage  provides  shall 
be  applied  as  a  credit  in  the  event  of  a  foreclosure,  is  the  book 
value,  by  showing  their  actual  value. — Wilcoxen  v.  Smith,  555. 

8.  Insolvency— A  provision  in  a  mortgage  to  a  building  and  loan 
association  in  effect  that  the  full  amount  of  payments  to  the 
loan  fund  with  earnings  to  the  last  dividend  period,  shall,  in 
the  event  of  foreclosure,  be  credited  on  the  amount  due  on  the 
loan,  is  not  to  be  enforced  after  the  association  becomes  insol- 
vent.— Idem. 

4«  Membership— A  member  of  a  building  and  loan  association  does 
not  cease  to  be  such  by  pledging  his  shares  to  the  association  as 
security  for  a  \o&n.—Idem. 

5.  &ta,tateB—Gon$lruction — Acts  Twenty-sixth  General  Assembly, 
chapter  85,  section  9,  declaring  the  amount  recoverable  from 
the  borrower  by  a  building  and  loan  association,  fixes  the  max- 
imum recovery,  but  does  not  prevent  an  association  from  con- 
tracting to  receive  a  smaller  amount. —Loan  Ass^n  v.  Heidt,  297. 

0*  Usury— Premiums  exacted  by  a  building  association  will  ren- 
der the  loan  usurious  where  it  is  apparent  that  they  are  a  mere 
device  to  avoid  the  law  against  usury  from  the  fact  that  the 
association  had  established  a  fixed  rate  for  premium  and  that 
the  premium  was  not  a  fixed  sum  to  be  paid  in  any  event  but 
that  only  so  much  of  it  was  to  be  paid  as  should  have  accrued 
at  the  time  of  the  foreclosure.— Wilcoxen  v.  Smith,  555. 
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7*  Application  of  Usurious  iNTSBBST^Usurioas  iuterest  and  pre- 
miums paid  by  a  borrowing  member  should  be  applied  in  satis- 
faction of  the  loan.— i(/«m. 

8«  Bids  fob  Precedence  ^A  building  and  loan  association  cannot 
exact  a  premium  for  a  loan  precedence  which  with  the  interest 
exceeds  legal  interest,  where  there  is  no  competition  for  the 
loan.— Loan  Ass*n  y,  Heidt,  297. 

9*  Curative  Acts— Acts  Twenty-sixth  General  Assembly,  chapter 
85,  section  9,  providing  that  interest  on  loans  by  building  and 
loan  associations  to  members  shall  not  be  deemed  usurious, 
applies  to  loans  made  before  its  enactment.— Loan  Ass'n  v. 
Curtis.  504'. 

10.  Expenses— A  deduction  of  a  specified  part  of  the  dues  paid  into 
an  association  for  nee  ssary  expenses  of  management  is  law- 
ful, and  interest  paid  upon  the  sum  deducted  will  not  justify  a 
plea  of  usury.— Loan  Ass*n  v.  Heidt,  297. 

BURDEN  OF  PROOF— See  Agist.;  Crim.  Law,  ";  Judgments,  •; 

Rail  ,  »  **;  Sales.  ^  Teleg.  Co.,  *. 
CAUSE  OF  ACT.ON-See  Plead.,  *. 
CERTIORARI-See  Praot.,  ". 
CHALLENGES— See  Praot.,  ".  ". 
CHANGE  OF  VENUE— See  County  Att'y,  >,«,»;  Pract.  »;  Pract. 

Sup.  Ct.  ". 
CHECKS-See  Forgery.  \  \  *, 
CITIES— See  Fees,  ♦;  Pract.,  K 
CITY  AND  COUNTY— See  Tax.,  \  K 
CLAIMS— See  Estates  of  Dbc'd.,  \  «, ». 
COLLATERAL  ATTACK— See  Pract.,  ",  ». 
COMITY -S3e  Receivers,  \  >. 
COMMON  LAW— See  Statutes. 
CONDITION  SUBSEQUENT— See  Deeds,  »/,\»,». 
CONFLICT  OF  LAWS— See  Gen.  Assign..  •;  Receivers,  ',•. 
CONSTABLES— See  Mal.  Pros..  «. 

CONSTITUTIONAL  LA W-SeeCoNTRACT9,';CRiM.,";DEBDS, 
>;  Instr.,  •;  MuN.  Corp.,  *.  *;  Pract.  Sup.  Ct.,  ";  Tax,  ',  •,  •. 

1*  A  curative  act  which  merely  takes  away  the  privilege  of  plead- 
ing usury  is  not  an  unconstitutional  impairment  of  a  vested 
right.— Loan  As8*n  v.  Heidt,  297. 

2.  Same  —Code,  section  1893,  as  amended  by  Acts  Twenty-seventh 
General  Assembly,  chapter  48,  providing  that  interest  on  loans 
by  building  and  loan  associations  should  not  be  deemed  usu- 
rious, pertains  only  to  the  remedy,  and  does  not  impair  the 
vested  rights  of  a  member,  though  enacted  pending  an  appeal 
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from  a  decree  in  his  favor  on  the  plea  of  asarj,  and  necessitat- 
iDg  a  reversal  thereof;  and  snch  act  is  not  class  lei^islation.  - 
Idtm, 

8.  Title— A  title  which  merely  "amends**  an  act  which  gives  a  lien 
for  taxes  will  not  support  a  statute  which  gives  to  pablic  offi- 
cers additional  means  of  collecting  such  taxes.  (See  Code,  853, 
Acts  Twenty-fonrth  General  Assembly,  chapter  85.)— Lumber 
Co.  V.  Reed.  111. 

4.  Warrants  in  Anticipation  of  Revdnue^Where  a  city  had  on 
hand  or  in  prospect,  at  the  time  warrants  exceeding  the  pre- 
scribed limit  of  indebtedness  were  issued,  funds  with  which  to 
meet  them  withont  trenching  on  the  rights  of  creditors  for  cur- 
rent expenses,  such  warrants  are  valid,  although  such  funds 
may  have  been  thereafter  wrongfully  appliea  to  other  things.— 
Phillipsv.  Reed,  881. 

CONSTRUCTION— See  Bchldino  and  Loans,*;  Contkacts,';  Deeds, 
*, «;  EviD.,  •;  Plead.,  »;  Statltes;  Telbo.  Co.,  ";  Wills,  *. 

CONTEMPT—See  INTOX.  LiQu.. »;  Mal.  Pros.,  «. 

!•  A  subpoena  issued  by  a  justice  of  the  peace,  where  there  was  no 
action  pending  before  bim  as  named  therein,  is  without  auhor- 
ity  and  void,  and  it  is  no  contempt  to  disobey  it.— Chambers  v. 
Oehler,  155. 

%.  Decree — Where  the  defendant  is  in  court  when  a  decree  is  ren- 
dered, a  decree  which  states  that  an  injunction  against  selling 
liquor  ought  to  issue,  directs  its  issuance  and  orders  and 
decrees  that  defendant  is  enjoined  from  sel  ing,  is  self-execut- 
ing and  its  violation  is  a  contempt  though  no  formal  injunction 
has  issued.— Bartel  v.  Hobson,  644. 

8«  Infonnation— Contempt  for  violating  a  liquor  injunction  is 
sufficiently  charged  against  a  defendant  by  an  informati>*n 
which  states  that  he  sold  liquor  unlawfully  by  himself  or  agent, 
that  defendant  made  certain  illegal  sales  and.  also,  that  he 
committed  such  acts  as  agent. — Idem, 

4«  liCffal  Holiday— A  subpoena  directing  a  wi  ness  to  appear  on 
the  Fourth  of  July  is  not  void.— Chambers  v.  Oehler,  155. 

CONTESTED  ELECTION— See  Office.  ». 
CONTINUANCES-See  Pkact.,  '•,  ". 

CONTRACTS— See  Build,  and  I^an,  >,»;  Constit.  Law,  »,«; 
Dam.,  *;  Instk.,  »,♦;  Evid.,  •;  Insub.,  *,  >«;  LiM.  OF  Act,  »;  MuN. 
CoBP.,  *,";  Schools.  *.». 

1.  Agency — A  contract  which  gives  a  right  to  sell  specified  goods 
on  commission  in  a  certain  county  for  the  entire  season  of  a 
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H^veo  year  with  a  aubMqoeot  piovlalon  for  a  revocation  of  the 
aceooy  at  any  time,  doee  not  confer  an  ezdotiire  right  to  tell 
the  fpooda  in  looh  county.— Deering  A  Co.  v.  Beatty  A  Co  ,  701 . 

t«  Rkikisiov— Where  an  agent  haa  exceeded  hit  authority,  the 
principal  cannot  reject  that  part  of  the  contract  which  the 
agent  waa  without  authority  to  make,  aud  enforce  the  rest.— 
Key  ▼.  Int.  Vj.,  446. 

t.  DareMi->A  malier  taatified  that  he  aigned  a  note  beoauae  the 
pa3  ee  threatened  to  make  it  coat  him  hia  farm,  and  to  proae* 
cute  him  for  obtaining  money  under  falae  pretenaea,  and  that 
he  did  not  know  whether  he  had  done  anything  criminal  or 
not.  Ue  waa  a  man  of  intelligence,  and  waa  aurrounded  by 
hit  family,  aome  of  whom  coonaeled  againtt  tigning  the  note. 
None  of  the  family  teemed  to  have  been  much  frightened,  and 
hit  wife  tought  to  have  a  constable  called  to  arrett  the  payee. 
Held,  that  the  note  wai  not  given  under  dorett.— Jamea  v. 
D^lbey.  463. 

4.  Same— A  note  given  to  avoid  a  civil  anit  and  in  oompromiae  of 
a  claim  againat  the  maker,  ia  not  void  for  dureaa.— /t^em. 

(•  Fraud— Where  the  coat  per  foot  waa  known,  a  falte  eatimate 
made  by  an  agent  as  to  the  cost  of  lightning  rods  is  not  suffi- 
cient to  avoid  a  contract  for  their  purchase  for  fraud,  where 
the  purchaaer  had  an  opportunity  to  read  the  contract  and  did 
in  fact  look  over  the  insiroment  aa  it  waa  read  to  him  by  the 
agent. — Idem. 

tm  Reformatioii— A  contract  will  not  be  reformed  to  show  the 
alleged  intent  of  the  parties  thereto  where  the  contenta  con- 
sidered in  connection  with  the  other  facta  discloaed  by  the 
evidence  are  not  aufficient  to  overcome  the  conclusive  language 
of  the  contract  itself. —Deering  A  Co.  v.  Beatiy  &  Co.,  701. 

7*  Bpeolflc  Perfbrmanoe— Where  liquidated  damages  are  stipu- 
lated the  oortract  may  not  be  specifically  enforced  —Pring'e 
V.  Ins.  Co.,  749. 

8*  Teiider-*No  specified  tender  by  a  vendor  of  personal  property 
to  his  vendee  is  necessary  where  the  latter  refused  to  reoog- 
niae  the  contract  or  receive  anything  under  it.— McCurmick  v. 
Markert,  S40. 

CX)NTRIBUTION-.See  Co-TBif., ». 
CONTRIBUTORY  NfiGLIGKNCB--8ee  Plsad  .  •. 

CORPORATIOXS— See  Gm.  Assion  . ';  Pract  .  • 

1«  OhmngB  in  Artlolea  and  Statutaa— Where  a  building  aaaocia- 
tion  makes  a  loan  to  a  member  aubject  to  it«  articlea  of  incor- 
poration, and  afterwarda,  pursuant  to  their  terma,  amenda 

%mn\\  SimrM  r«r«r  to  sabdivUloiit  uf  ladei.    Th«  olbvrt  to  p%t*  of  report. 
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tbem  to  conform  to  law,  and  the  member  thereafter  recogrnizes 
the  contract  as  valid,  he  cannot  avoid  it  because  the  law  was 
not  complied  with  when  the  loan  was  made. — Loan  Assoc'n.  v. 
Curtis,  604. 

2*  Bstoppel^A  railway  corporation,  though  quasi- public  ia^ char- 
acter, is  not  exempt  from  the  rule  that  forbids  a  corporation 
which  has  received  the  full  benefit  of  a  loan  from  avoiding  its 
liability  therefor  by  reason  of  a  statute  limiting  the  amount  of 
indebtedness  which  corporations  of  its  class  may  incur.— Beach 
&  Weld  V.  Wakefield,  567. 

[8*  Samb— Where  a  corporation  exceeded  the  limit  of  its  indebted- 
ness by  an  issue  of  bonds  and  a  mortgige  to  secure  them, 
which  indebtedness  was  voidable  only,  a  bondholder  and  mort- 
gagee is  not  precluded  from  pleadinf<  estoppel  against  the  cor- 
poration and  i*s  subsequent  creditors  and  lienors  attacking  the 
validity  of  the  mprtgage,  because  of  the  mortgagee's  construc- 
tive notice  of  limitation  of  the  corporation's  authority.— /etem. 

4.  Same— Where  a  corporation  has  exceeded  the  statutory  limit  of 

indebtedness  and  had  executed  a  mortgage  on  its  property  to 
secure  a  debt,  which  was  not  in  itself  opposed  to  public  po!- 
icy,  neither  the  corporation,  which  was  insolvent,  nor  any 
creditor  or  incumbrancer  whose  rights  accrued  subsequent  to 
such  mortgage,  and  with  notice  thereof,  has  any  standing  to 
question  its  validity  on  that  ground. — Idem. 

5,  Same — Where  a  corporation  received  the  proceeds  of  a  bond 

issue,  and  secured  the  bonds  by  a  mortgage  of  its  property,  it 
cannot  attack  the  mortgage  as  being  materially  different  in 
form  from  that  authorized  by  the  directors,  since,  if  originally 
uoauthorized,  the  corporation's  act  amounted  to  a  ratifica- 
tion.—/dem. 
0.  Powers  of  Offloera — Where  the  articles  of  incorporation  and 
the  by-laws  of  a  company  organized  to  loan  money  and  pur* 
chase  mortgages  and  real  and  personal  property  make  no  pro- 
vision authorizing  any  particular  officer  or  committee  to  pay 
debts  or  to  accept  satisfaction  of  debts,  the  secretary  and 
treasurer  have  authority  to  agree  to  a  transfer  of  real  estate 
from  a  debtor  of  the  company  to  one  of  its  creditors  as  pay- 
ment of  the  company's  claim  against  the  debtor,  and  a  satis- 
faction of  its  debts  to  the  creditor. — Bjink  v.  Girretson,  196. 

7*  Ultra  VireS'-A  creditor  of  a  person  who  transfers  property  to 
a  corporation  in  payment  of  its  claim  cannot  complain  that 
the  officer  receiving  the  transfer  was  without  authority.— /<ifm. 

COSTS— JoDGMENTS, ";  Mtges.,  »;  Plb4  and  Proof,  «;  Plead.,  "; 
Fbaot.  Sop.  Ct.,  »,  \  ". 

8m»U  figures  refer  to  tubiivlsioas  of  lodnx.    TUs  otberi  to  page  oC  report. 
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1.  Fee  of  Guardian  Ad  Lttem— Where  the  defense  to  a  bill  should 

be  made  through  a  guardian  ad  lUem,  plaintiff,  on  failing  to 
establish  his  cause  of  action,  was  properly  taxed  with  an  allow- 
ance for  the  guardian's  seryices.— Burkhardt  y.  Burkhardt,869. 

2.  Proseoutor— A  private  prosecutor  who  instituted  the  prosecut- 

ion maliciously,  and  without  .probable  cause,  cannot,  on  the 
failure  thereof  be  taxed  with  the  costs,  unless  the  indictment 
is  indorsed  that  it  was  found  at  his  instance,  as  required  by 
Code  1878,  section  4292  (Code  5275)  which  authorizes  the  court, 
on  the  failure  of  the  prosecution  if,  in  its  opinion  it  was  malic- 
ious and  without  probable  cause,  to  tax  the  costs  thereof 
against  him.— State  of  Iowa  y.  McAllister,  611. 

CO-TENANCY. 

1.  Adverse  Possession— Oae  co-teoaot  moyed  but  remaioed  in 
the  neighborhood  for  thirty  years  without  claiming  land, 
knowing  the  other  was  paying  taxes,  making  improvemepts 
and  coliecling  rents.  Two  years  after  the  removal  both  ten- 
ants mortgaged  the  land,  and  he  in  possession  often  claimed 
sole  ownership,  and  once  leased  it  to  the  son  of  the  other  with 
his  assent.  Held,  the  one  in  possession  has  title  by  adverse 
possession.— Casey  v.  Casey,  192. 

2»  Bvidence  of  Intent — Declarations  of  sole  ownership  by  a  tenant 
in  common  in  possession  are  admissible  to  show  his  intent  to 
hold  adversely  to  those  not  in  possession,  though  not  made  in 
their  presence. — Idem. 

3*  Contribution— While  one  cotenant,  who,  at  the  request  of  the 
other,  and  to  prevent  foreclosure,  pays  the  mortgage  debt,  is 
not  entitled  to  subrogation  and  foreclosure  of  the  mortgage, 
he  is  entitled  to  contribution,  and  to  a  lien  on  the  other*s 
interest  in  the  land,  for  his  share  of  the  mortgage  so  paid. — 
Koboliska  v.  Swehla.  124. 

COUNTERMAND-See  Salbs,  ».  •. 

COUNTIES— Sse  County  Attorney,  \  \  *,  *\  Feks,  »,  *;  Tax  ,  \  «. 

COUNTY  ATTORNEY. 

!•  Where  the  board  has  power  to  hire  any  attorney  it  may  employ 
the  county  attorney  to  attend  to  the  prosecution  of  a  criminal 
case  taken  to  another  county  by  change  of  venue,  and  the 
bojtrd  has  power  to  employ  assistance  to  the  prosecution  and 
is  ^interested*'  in  such  proceeding  within  the  meaning  of  the 
statute  authorizing  assistance  where  the  county  is  interested. 
Such  assistance  may  be  employed  without  application  on  the 
part  of  the  county  attorney. — Bevington  v.  Woodbury  County, 
424. 
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2»  Same— Tne  county  from  wbicb  a  cbaoi;e  of  venue  is  had  in  a 
criminal  case  and  which  employs  an  attorney  to  assist  the 
attorney  of  the  county  to  which  the  venue  is  changed,  is  the 
proper  defendant  in  an  action  by  the  appointee  to  recover  for 
his  services. — Idnn. 

8*  SAME~The  duty  of  the  county  attorney  with  relation  to  criminal 
cases  brought  in  bis  county,  on  the  removal  thereof  by  change 
of  venue,  passes  to  the  county  attorney  of  the  county  to  which 
they  are  taken.— /c/em. 

4«  Same— The  county  attorney  cannot  be  required  to  perform  any 
duties  in  his  official  capacity  not  enjoined  on  him  by  law. — 
Idem. 

COURT  AND  JQDGE-See  Cbim.  Law.  ». 
COURT  AND  JURY-See  Crim.  Law,  ». 

COURTS— See  Office.  »;  Plea  and  Proof,  ^  Rbfsbees;  Tax,  ><>. 

A  judge  is  not  required  to  indorse  or  follow  the  rulings  of  another 
judge  under  whom  prior  proceedings  in  the  same  action  have 
been  had.— Seery  v.  Murray,  884. 

CREDITORS -Sde  Corpok.,  ' ;  Gen.  Assign..  «.*. 

CREDITOR'S  BILL.— See  Fraud.  Conv..  « ;  Judgments,  ^  * ; 
LiM.  of  Act.,  « ;  Plea  and  Proof.  *. 

1«  A  creditor's  bill  cannot  be  maintained  in  the  district  court  on  a 
judgment  rendered  by  a  superior  court,  which  has  not  become 
a  lien  on  real  estate  by  tillDg  the  same  in  the  district  court. — 
Peterson  v.  Gittiogs.  306. 

2.  Same— The  equitable  proceedings  under  Code  1873.  sections 
8154-3159,  for  subjecting  land  to  the  payment  of  a  judgment 
will  not  lie  until  the  remedy  at  law  has  been  exhausted,  and 
have  no  application  to  superior  court  judgmenls. — Idem. 

8»  Priority  of  Oreditors— A  judgment  creditor  of  a  fraudulent 
grantee  who  was  as  well  fraudulent  grantor,  which  extended 
credit  to  the  latter  upon  the  strength  of  his  ownership  of  the 
property,  with  no  knowledge  that  anyone  claimed  a  convey- 
ance to  him  was  in  fraud  of  creditors,  and  which  subjected  the 
land  to  the  payment  of  its  claims  before  any  steps  were  taken 
by  the  creditors  of  the  fraudulent  grantor,  is  entitled  to  prior- 
ity over  the  latter.— Applegate  v.  Applegate.  312. 

CRIMINAL  LAW— See  Atty.  Fkes;  Costs.  «. 

Adultery— See  *.  post. 

1*  Appeal— An  objection  that  defendant  was  required  to  plead  and 
go  to  trial  on  the  day  his  demurrer  was  overruled  and  that  he 
was  not  allowed  the  time  given  by  law  in  which  to  plead  and 
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prepare  for  the  trial,  will  not  be  reviewed  where  the  record  fails 
to  show  any  objection  below.— State  v.  Lightfoot,  814. 

Bribery— See  •.  •, '.  post, 
Bvidenoe— See  ",  post, 

2.  Adcltbky — Where  a  letter  written  by  a  married  woman  to  her 
alleged  paramour,  which  contained  terms  of  endearment,  was 
read  by  him  and  the  evidence  tends  to  show  that  he  recipro- 
cated her  aflfection,  the  letter  is  properly  admitted  in  evidence 
to  show  the  disposition  of  the  parties.— State  of  Iowa  v.  Butts, 
653. 

8.  Poisoning  Hobsbs— Testimony  that  defendant  charged  with  the 
crime  of  exposing  a  poisonous  substance,  with  the  intent  that 
it  should  be  taken  by  a  horse,  stated  in  a  second  conversation 
with  a  witness,  in  regard  to  his  leaving  the  state,  that  he  was 
not  ready  to  go  until  he  got  through  dealing  with  certain  per- 
sons, will  not  be  stricken  out  where,  in  the  first  talk,  which 
occurred  before  the  crime  was  committed,  defendant  stated 
that  he  had  a  little  deal  to  make  with  the  owner  of  the  horse, 
*  and  when  he  did  it  it  would  be  a  damn  sore  deal  with  him,'* 
although  witness  did  not  remember  that  the  owner's  name  was 
mentioned  in  the  second  conversation.— State  v.  Lightfoot,  844. 

4*  Same— In  a  trial  for  the  crime  of  exposing  a  poisonous  substance 
with  intent  that  it  should  be  taken  by  a  horse,  evidence  is 
admissible  of  the  number  of  horses  the  owner  bad  in  different 
barns  on  the  night  of  poisoning,  the  condition  they  were  in  at 
the  time,  the  number  of  horses  and  kind  and  arrangement  of 
stalls  in  the  barn  in  which  the  poisoned  horse  was  kept,  the 
number  of  feed  boxes  in  the  barn  in  which  the  poison  was 
found,  the  number  of  separate  barns  in  which  horses  were 
poisoned  and  the  number  of  boxes  shown  to  a  druggist  for 
examination,  as  tending  to  explain  and  show  the  premeditated 
and  malicious  character  of  the  act  causing  the  death  of  the 
horse  specified,  although  no  poison  was  taken  from  the  latter's 
feel  box.  but  where  it  contained  some  of  the  preparation  in 
which  poison  was  fonnd  in  other  boxes,— Idem, 

5*  Indiotment— Bribery — An  indictment  charging  the  defendant 
with  unlawfully  and  feloniously  attempting  to  improperly 
infiuence  a  Juror  by  requesting  him  to  see  that  the  right  was 
done,  that  it  would  not  be  to  his  loss,  and  by  the  use  of  similar 
language,  is  not  insufficient  on  the  ground  that  the  words  are 
in  themselves  innocent  and  proper  and  are  not  shown  to  have 
been  used  in  an  improper  sense.— State  of  Iowa  v.  Dankwardt, 
704. 
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6.  S4ME  — An  indictmeDt  for  attempting  to  improperly  iuflaence  a 
jaror  charged  that  accased  **did  unlawfnlly  attempt  to  infla- 
ence  another  as  a  juror  ♦  ♦  *  ^ith  intent  to  improperly 
inflaence  bis  actions  and  findings  as  a  juror  in  said  cause.*' 
Eeldj  to  sufficiently  charge  that  accused  knew  such  person  was 
a  juror.— idctw. 

7*  The  omission  in  an  indictment  for  an  attempt  to  corrupt  a  juror 
of  the  abbreviation  "Jr.**  to  the  name  of  a  party  to  the  suit  in 
which  the  crime  is  alleged  to  have  been  committed  is  not  a  ma- 
terial variance.  The  term  ''junior"  is  not  a  part  of  a  name. — 
Idem, 

S.  Variance— An  indictment  charged  accused  with  attempting  to 
improperly  influence  a  juror  by  requesting  him  to  ''see  that 
right  was  done  that  it  would  not  be  to  his  loss,"  and  by  the  use 
of  language  of  like  import.  The  evidence  showed  that  accused 
said  to  the  juror:  ''You  are  the  only  friend  I  have  on  the  jury 
and  I  want  you  to  look  after  my  rights.  How  will  it  go?  I 
will  make  it  all  right.  It  will  not  be  to  your  loss  when  we 
meet  again.'*    Beld^  to  l>e  not  a  material  variance.— /<iem. 

9*  Poisoning— An  indictment  charging  defendant  with  wilfully  and 
unlawfully  exposing  a  poisonous  substance,  with  the  in'tent 
that  it  should  be  taken  by  a  horse  of  another  is  insufficient  to 
charge  the  offense  defined  in  Code  1873,  section  8977,  as  the 
malicious  administering  of  poison  to  a  horse,  etc—State  v. 
Lightfoot,  844. 

10.  Setting  Aside- An  indictment  will  not  be  set  aside  because 
the  foreman  of  the  grand  jury,  who  was  the  magistrate  before 
whom  the  preliminary  hearing  was  had,  and  who  was  directed 
not  to  take  any  part  in  the  proceedings  when  the  charge 
against  the  defendant  was  being  investigated,  s  gned  the  indict- 
ment **a  true  bill.** — Idem, 

11»  Instructions —An  instruction,  after  stating  the  diffi>rent  ele- 
ments of  the  crime,  and  chariting  that,  if  the  jury  find  them  to 
have  been  established,  they  should  find  defendant  guilty,  and> 
if  they  should  f  til  to  so  find  as  to  each  of  such  matters,  they 
should  acquit,  is  not  erroneous  as  charging  that  defendant 
could  n»t  be  acquitted  unless  the  jury  failed  to  find  that  every 
element  was  proven.— State  of  Iowa  v.  Butts,  654. 

12*  Court  and  Jury.  Constitutional  Law,  The  court  in  a  crimi- 
nal case  cannot  instruct  the  jury  that  any  essential  fact  is 
established.— State  v.  Lightfoot,  844. 

18*  Requesting  Instructions.  Alibi,  The  failure  of  a  court,  in 
giving  its  charge,  to  refer  to  an  alleged  alibi  is  not  error, 
where  no  request  therefor  was  made.— /c{«m. 
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Jury— See  "  anie\  ^pasL 

14.  Laroeny— PossBssiOK  of  Stolen   Gooi>S'~ Presumptions  and 

Burden  of  Proof-'A  charge  that  after  the  state  has  shown 
beyond  all  reasonable  doabt  that  defendant  bad  the  possession 
of  recently  stolen  property,  defendant  conld  overcome  the  pre- 
sumption of  guilt  thus  raised  by  showing  to  the  satisfaction  of 
the  Jury  that  he  came  by  it  honestly,  is  error  for  the  reason 
that  such  presumption  is  rebutted  if  the  explanation  of  the 
possession  raises  a  reasonable  doubt  as  to  whether  it  was  hon* 
estly  acquired. — State  of  Iowa  v.  Miner,  656. 

ObjeotionB— See  ante  K 
PoiBonlnfiT— See »,  *,  •  ante» 

15.  Separation  of  Jury— A  request  in  a  felony  case  that  the  jary 

shall  be  kept  together  during  the  trial  should  be  made  to  the 
court  and  not  to  the  judge,  but  if  originally  made  to  the  judge 
and  afterward  ruled  upon  by  him  in  court  as  if  made  in  court 
it  will  be  deemed  to  have  been  made  in  court,  and  its  re- 
fusal is  error,  and  such  request  may  be  made  in  the  absence 
of  the  jury  and  the  county  attorney.  State  of  Iowa  v.  Smith, 
480. 

DAMAGES— See  Contracts,  ';  Evid.,  **;  Land,  and  Ten.,  »;  In- 

STR.,  *;  InSUR.,  ";  TeLEG.  CO,  *,»/. 

!•  OonoorrinfiT  Negrlifironce— The  failure  of  an  injured  person  to 
comply  with  the  directions  of  his  physician  does  not  necessarily 
preclude  the  recovery  of  damages  accruing  after  such  failure, 
but  he  cannot  recover  for  such  of  the  subsequent  damages  as 
were  occasioned  by  his  failure  in  that  respect. — Xeyes  v.  City» 
519. 

2.  Executory  Oontraots—In  an  action  on  an  executory  contract 
for  the  purchase  of  a  manufactured  chattel,  the  seller  was 
entitled  to  recover  the  contract  price  with  interest  where  it 
had  ofiFered  to  deliver  such  property  within  the  specified  time, 
and  the  purchaser  had  refused  to  receive  it.— McCormick  v. 
Markert,  840. 

8*  Fcdse  Representation— The  measure  of  damages  for  false 
representation  that  mortgaged  property  sold  was  free  from 
incumbrance,  is  the  value  of  the  property  which  was  not 
delivered  or  whinh  was  taken  from  the  purchaser  and  lost  to 
him  because  of  the  mortgage.— Brennecke  v.  Heald,  376. 

4»  Fences— Proof  that  plaintiff's  horses  were  injured  by  a  barbed 
wire  fence  while  they  were  in  a  pasture,  and  that  an  adjoining 
owner  put  up  a  part  only  of  the  barbed  wire  inclosing  the  pas- 
ture, is  insufficient  to  sustain  a  recovery  against  such  owner. — 
Godden  v.  Coonan,  209. 
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5*  Instruotions— Where  the  court  instructs  that  no  damages  can 
be  allowed  plaintiff  for  impairment  of  his  health  occasioned  by 
his  neg;leot  to  observ'e  directions  of  his  physician  after  he 
received  his  injuries,  it  is  not  error  to  refuse  an  instruction 
that  plaintiff  cannot  recover  for  any  damages  accruing  after 
his  failure  to  comply  with  his  physician*s  directions.— Keyes  ▼. 
City.  510. 
6«  Measure — The  actual  value  of  household  goods  aud  wearing 
apparel  used  by  a  family,  based  on  their  cost,  condition,  and 
age  and  not  their  market  value,  and  of  a  house,  is  the  measure 
of  damages  for  their  burning  through  negligence. — McMahon 
V.  City,  62. 
7*  Verdiot— A  verdict  for  three  thousand  dollars  for  permanent 
injuries  sustained  by  an  able-bodied  man,  is  not  excessive.^ 
Keyes  v.  City,  510. 

DEBTS— See  Constit.  Law,  *;  Contracts,  •;  Corp..  »,  *;  Deeds,  »; 
EviD.  •;  MoN.CoRP.,  *,*,»,*;  Instr.,  •;  Rail,*. 

DECEASED -See  Kvid.,  ",  ». 

DECLARATIOKS-See  Co-ten..  «;  Evid.-.  •,  w  ",  ". 

DEEDS— See  EviD., »;  Trusts.  ». 

1»  Oonstruotlon— The  want  of  or  defects  in  acknowledgment  does 
not  affect  the  instrument  as  between  the  parties. — Walkley  t. 
Clarke. 

2»  Samb — A  deed  granting  '*a  piece  of  timber  on'*  a  certain  lot, 
then  giving  the  metes  and  bounds  and  having  a  covenant  to 
warrant  "said  premises,**  conveys  the  fee  and  the  limber. — 
Godden  v.  Coonan,  200. 

8»  Same— A  bond  was  to  be  paid,  "$2,030  within  two  years  from 
date;  balance  in  annual  payments,  with  interest,  until  aggre- 
gate sum  is  paid,  together  with  interest.**  Held^  that  interest 
on  the  entire  amount  from  date  was  intended.— Kilmer  v.  Gal- 
laher,  696. 

4»  Exeoution—i7o7n€9tead— Husband  and  wife,  grantors,  and  who 
signed  on  different  days,  testified  thi^t,  when  tLc  wife  signed  a 
deed,  it  was  entirely  blank;  the  notary  testified  tnat  the  blanks 
were  all  filled;  and  the  grantee  testified  that  there  was  some 
writing  in  it,  but  was  not  positive  that  it  was  all  filled.  There 
was  no  claim  that  some  of  the  blanks  were  then  filled,  and 
other  8  later.  Beld,  that  the  grantors  did  not  overcome  the  pre. 
sumption  that  all  blanks  were  filled  before  signing  and  thus 
show  that  a  deed  to  a  homestead  was  not  valid  because  hus- 
band and  wife  had  failed  to  ''concur  in  and  sign  the  same  joint 
instrument."— Kilmer  v.  Gallaher,  676. 

5.  Forfeiture  and  Reversion  —  Condition  Subsequent  — An 
entry  by  the  grantor  is  necessary,  in  order  to  devest  the  title  of 
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the  grantee  for  the  breach  at  a  condition  subsequent.— Bonni- 
well  y.  Madison,  85. 

6«  Sam B~ While  it  is  a  general  rule  that  no  demand  for  perform- 
anoe  of  a  oonditioo  subsequent  is  necessary,  yet,  where  there 
is  an  evident  waiver  of  performance  by  the  immediate 
grantor  of  the  party  seeking  to  enforce  the  forfeiture,  a 
demand  is  necessary,  before  the  right  of  entry  exists. — Idem. 

7*  Partial  Performancb — An  executed  conveyance  will  not  be 
set  asidt)  for  failure  to  perform  a  condition  subsequent, 
where  there  has  been  a  partial  performance  accepted  as 
sucb,  and  the  parties  cannot  be  placed  in  statu  quo.^Idem, 

8*  Same— Though  a  deed  requires  that  failure  of  grantee  to  main- 
taiu  a  line  fence  shall  cause  reversion  of  the  land,  no  reversion 
will  be  decreed  where  grantee,  who  was  a  nonresident,  main- 
tained the  fence  till  it  was  burned  in  1898,  bad  no  actu  il  notice 
of  ils  burning  until  1896.  when  he  at  once  ordered  it  to  be 
repaired,  though  grantor  had  entered,  claiming  forfeiture. — 
Idem. 

9*  Waiver — This  breach  of  a  condition  subsequent,  is  waived  by 
the  successor  of  the  grantor's  interest,  where  he  afterwards 
lays  down  a  part  of  the  fence  for  the  purpose  of  hauling 
over  it,  so  that  his  immediate  grantee  can  rely  only  on  the 
breaches  occurring  after  he  became  owner. — Idem. 

10.  Riffht  of  Way — Injury  to  Cattle— A  grantor  of  land  surrounded 

by  other  land  of  the  grantor,  over  whicti  a  right  of  way  is  also 
conveyed,  cannot  complain  of  the  grantee's  use  of  such  right 
of  way  on  the  ground  that  he  must  also  pass  over  the  land  of  a 
third  person  to  reach  his  land,  and  that  ne  has  obtained  no 
right  of  way  from  such  person.— Godden  v.  Coon  an,  209. 

11.  Setting  Aside— Where  a  husband  agreed  jointly  with  his  wife, 

whom  he  knew  to  be  incompetent,  to  care  for  another  during 
life,  in  consideration  of  a  conveyance  of  land  to  the  wife,  he 
cannot  attack  the  conveyance  after  the  grantor's  death  on  the 
ground  of  his  wife's  incompetency.  Barkhardt  v.  Burkhardt, 
869. 

DELIVERY— See  Notes  and  Bills,  ». 

DEM  AND— See  Fbes,  »,  ♦. 

DEMURRER— See  Plead  ,  ^  ". 

DEMURRER  AND  MOTION— Sae  Adjud.,  »;  Plead.,  ";  Pract.,  «. 

DEPOSITIONS— See  EviD  ,  »,  »*,  ». 

DESCmiPnON— See  M'to'bs.,  •. 

DEVISEES— See  Estates  op  Deced.,  *. 

DISTRIBUTIVE  SH ARE— Sae  Estates,  »,  •. 

DURESS-CONTB4CTS,  ».  *. 
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ELECTION— See  Estatbs,  ».  •;  Tlejld.,  •;  Pract.  Sup.  Ct.,  ». 

EQUITABLE  INTERESTS-See  Mech.  Liicn,*;   Subboga- 

TION. 

1.  Redemption — Where  property  to  which  a  party  held  the  legal 
title  as  security  for  a  debt,  was  sold  under  a  judgment  fore- 
closing  a  meohanio's  lien  against  the  holder  of  the  equitable 
title,  the  one  who  held  it  as  security  is  not  entitled  to  redeem 
from  the  sale.— Sheppard  v.  Messenger,  717. 

2*  Same— A  judgment  creditor  may  sell  the  equitable  interest  of  the 
judgment  debtor  in  land  before  it  has  been  judicially  ascer- 
tainod. — Idem. 

EQUITABLE  PROCEEDINGS— See  Cred.  Bill.  «. 

EQUITY  AND  LAW— See  Evid.,  •.  ". 

EKROR  WITHOUT  PREJ  UDICE-See  EviD..",«  «««••;  Instruct.,^; 

LiBBL,*;  Pract.,  •»,»^»»;  Pract.,  Sup.  Ct.  »;  Rail.,  «, ";  Telbg., 

Co.,". 

ESTATES  OF  DECEDENTS— See  Estop.  ». 

1.  Olaixas— EviDBNOifi— The  record  of  a  judgment  for  a  certain 
sum,  with  G  per  cent,  interest,  is  competent  evidence  of  a 
claim  against  a  decedent's  estate  for  a  larger  sum.  where  the 
latter  is  arrived  at  by  computing  interest  on  the  judgment  at 
6  pe^  cent,  to  the  date  of  tiling  the  claim,  and  the  claim  showa 
the  book  and  page  of  the  judgment  record,  and  it  does  not 
appear  that  the  party  objecting  to  such  record  has  been  misled 
by  the  variance  in  the  amounts.— Clough  v.  Ide,  661. 

2*  SAME—That  there  are  no  claims  against  a  decedent^s  estate 
cannot  be  judicially  determined  before  the  expiration  of  the 
year  allowed  by  the  statute  for  filing  claims.— Saery  v.  Mur- 
ray. 884. 

8«  Abandonmbnt  OP—On  the  probate  record,  where  the  filing  of  a 
claim  against  a  decedent's  estate,  was  noted,  appeared  the 
entry:  ''Withdrawn  »  ♦  »  8—5-96;  returned  9— 18— Oe.'*^ 
Proof  was  made  that  the  claim  was  temporarily  withdrawn  for 
th()  sole  purpose  of  preparing  a  petition  for  its  allowance. 
Held^  that  this  was  not  an  abandonment  of  the  claim. — Clougb 
v.  Ide,  669. 

4.  Devisee— Bond -Code  1878,  section  2896.  providing  that  any 
person  interested  in  a  decedent's  estate  may  prevent  a  sale  of 
it  by  giving  a  bond  to  pay  ail  deoouuids  against  the  estate,  to 
the  extent  of  the  value  of  the  property,  does  not  apply  to  an 
action  by  an  heir  to  recover  property  alleged  to  have  beea 
unlawfully  seized  by  a  devisee.— Seery  v.  Murray,  884. 
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6«  Beotion  by  Widow— Where  a  widow  eommeooes  proceed ingt 
to  admeatore  her  dUtriboUve  thare  within  the  year  from  the 
death  of  her  hosbaod,  allowed  for  filing  claims,  her  occupancy 
of  the  homeetead  will  not  conatitnte  an  election  to  take  the 
homestead  in  lien  of  her  distributive  share.— /»  re  hund,  364. 

6»  Samk— A  widow,  within  three  months  of  her  hasband*s  death,  in 
a  suit  to  foreclose  a  mortgage  on  her  husband's  property,  filed 
an  answer  alleging  that  forty  acres  then  occupied  by  her  had 
been  the  homestead  of  her  husband  and  had  been  occupied  by 
her  as  such,  and  aslced  an  order  for  the  sale  of  all  other  mort* 
gaged  property  before  selling  the  homestead.  An  agreed  state- 
meat  of  facts  stipulated  that  the  widow,  **  since  the  dec^^ase  of 
her  husband,  and  since  the  commencement  of  this  suit,  has 
elected  to  hold  said  forty  acres  as  her  homestead.*'  Held,  that 
the  filing  of  the  answer  and  the  agreement  as  to  the  facts  in  the 
foreclosure  suit  did  not  constitute  an  election  to  talce  the  home- 
stead .— /detn. 

ESTOPPEL— See  Corps.,  •,*,•;  Gek.  Assioic..  •;  Inscb.,  »;  Mech. 
Lien,  »;  Pbact.,  ". 

1.  Qje  who  signs  a  note  after  carefully  reading  it  and  hniring  his 
attention  called  to  the  interest  clause  therein,  cannot  l>e  beard 
to  say  that  the  note  bore  no  interest.— James  v.  Dalbey,  464. 

t«  Same— One  who  knowingly  permits  another  to  hold  himself  out 
to  the  public  as  the  owner  of  certain  property,  as  a  result  of 
which  an  execution  was  levied  thereon  is  estopped  to  claim  the 
ownership  of  the  property.  Whether  estoppel  may  be  claimed 
by  reason  ot  making  the  levy,  is  not  argued.— Nodle  v.  Haw- 
thorn, 880. 

8«  Same— Where  a  widow  executrix  takes  a  prominent  part  in  the 
settlement  of  the  estate,  accepts  the  will,  recognizes  the  rights 
of  the  heirs  to  the  residue  and  acquiesces  in  sales  of  it.  she 
cannot  maintain  partition  to  obtain  one-thlrd  as  her  distribn* 
tive share— Goldixen  t.  Goldizen,  280. 

4*  Same— One  whose  lands  surrounded  the  lands  of  another  cannot 
complain  that  the  barbed  wire  fences  of  such  other  were  unlaw* 
ful  because  Inoomplete,  and  that  his  horses  were  injured 
thereby,  where  he  refused  to  allow  him  to  go  to  his  land  and 
complete  the  fence.— Godden  v.  C<K>nan.  909. 

EVIDENCE,— Agist.;  CoTee..  •;  Crim.,".  *;  Deeds,  •;  E«rATE«, «; 
JcDOMENTS.  •,  •;  Libel.  »,  «,  •;  Neolio..  *.  •,  ■;  Parkst  and 
Child;  Plea  and  Proop,  •;   Practt  ,  •;  Rail  , ',  *,  •.  •,  •,  ■•; 

Sales.  ';  Tele<i.  Co.,  »,  •,  ^  ";  Tbi-sts,  \  *;  Wills.  ^ 
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!•  Admission — Pleadings-^The  owner  of  a  mechanic's  lien  is,  on 
appeal,  entitled  to  the  benefit  of  an  admission  as  to  the  amount 
of  his  lien  by  a  party  to  an  action  in  which  the  foreclosure  of 
the  lien  is  sought,  notwithstandino;  that  the  admission  was  the 
result  of  inadvertence. — Beach  &  Weld  v.  Wakefield,  567. 

2*  Aooountinfir— On  the  issue  of  settlement  in  an  action  for  an 
accounting,  testimony  of  one  party  is  properly  admitted  that 
the  other  told  him  that  he  had  not  figured  up  his  account  and 
did  not  know  how  they  stood.— Weiland  v.  Ehlers,  186. 

8*  Agenofy — A  newspaper  publication  wherein  one  advertises  him. 
self  to  be  the  agent  of  another  cannot  prove  agency  unless  it 
appears  that  the  alleged  principal  caused  or  knew  of  such  pub- 
lication.—Brewing  Co.  v.  Barlow,  252. 

4*  Bona  Fides— Evidence  of  a  newspaper  article  and  current  re- 
ports of  a  general  character  circulating  in  the  community  in 
which  the  holder  of  a  promissory  note  lived,  to  the  effect  that 
the  payee  was  a  fictitious  concern  and  that  notes  taken  in  its 
favpr  were  without  consideration,  is  admissible  upon  the  ques- 
tion as  to  whether  he  was  a  bonajide  holder  of  the  note  sued 
upon,  where  he  was  a  subscriber  for  the  paper  in  which  the 
articles  appeared,  and  the  reports  were  current  prior  to  the 
time  when  he  became  the  owner  of  the  note  in  suit. — Haggard 
V.  Peterson,  417. 

5«  Oonolusions — A  statement  by  a  witness  that  certain  property 
in  controversy  belonged  to  him  is  not  inadmissible  as  a  conclu- 
sion, since  the  question  calls  for  a  fact  as  well  as  an  opinion. — 
Murphy  v.  Olberding,  546. 

6*  Oonstruction — A  witness  testified  he  purchased  certain  securi- 
ties, and  never  transferred  them  to  any  person  other  than  a 
certain  person  deceased,  and  that  he  did  not  own  them  prior 
or  subsequent  to  a  certain  date,  ffeld^  to  justify  the  inference 
that  on  the  date  given  he  sold  them  to  deceased. — Walkly  v. 
Clarke,  451. 

7*  Oontraots — Where  there  is  an  issue  as  to  whether  a  writing 
constitutes  the  contract  between  the  parties,  evidence  of  an 
alleged  verbal  contract  is  admissible. — Brennecke  v.  Heald, 
876. 

8.  Debt — Where  a  deed  is  made  and  a  bond  to  reconvey  given  by 
the  grantee,  upon  payment  of  a  stipulated  sum,  the  debt  is 
sufficiently  proven  on  foreclosure  of  the  bond  by  showing  the 
making  of  the  deed  and  bond  to  have  been  a  method  of  secur- 
ing the  debt  recited  in  the  bond.  It  is  not  like  a  case  where  a 
debt  is  evid(9nced  by  a  note  secured  by  mortgage  and  the  mort- 
gage is  alone  introduced  in  evidence. — Kilmer  v.  Gallaher,  676. 
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Deoedents— See  ••.  »,  post, 

9*  Declarations  in  PoBsesslon — See  **,  po5^— Declarations  of  a 
person  in  possession  of  personal  property,  explanatory  thereof  i 
whether  oral,  in  writing,  or  printed,  are  admissible  in  evidence 
as  to  ownership.— Nodle  v.  Hawthorn,  880. 

10.  Samb— Declarations     accompanying    the    act    of    possession, 

whether  in  disparagement  of  the  claimant's  title  or  otherwise 
qualifying  the  possession,  if  made  in  good  faith,  are  admissible 
as  part  of  the  res  gestae.  ^W&lkiey  v.  Clarke,  451. 

11.  Res  gestae— Statements  or  declarations  which  are  near  enough 

in  point  of  time  to  the  principal  transaction  clearly  to  appear 
to  be  spontaneous  and  unpremeditated  and  free  from  sinister 
motives  and  which  afford  a  reliable  explanation  of  the  principal 
transaction,  are  admissible  as  res  gestae, — Keyes  v.  City,  509» 

12*  Rule  Applied — Declarations  of  a  person  in  an  action  for  personal 
injuries,  subsequently  to  the  injury,  as  to  pains  in  his  back,  are 
admissible  if  they  relate  to  present  pain. — Idem. 

18«  Depositions — An  entire  deposition  will  be  regarded  as  in  evi- 
dence where  the  plaintiff  reads  certain  interrogatories  and 
answers  taken  by  him  and  omitted  others  bearing  on  the  issue 
which  were  afterward  introduced  by  defendants.  Walkly  v. 
Clarke,  452. 

14*  Same— Such  parts  of  a  deposition  as  are  offered  by  the  opposite 
party  relating  to  any  distinct  transaction  must  include  all  said 
on  the  particular  subject. — Idem. 

15*  Same— A  party  who  has  introduced  a  deposition  taken  by  him 
cannot  withdraw  a  part  without  withdrawing  the  entire  depo- 
sition, nor  withdraw  the  whole  for  the  purpose  of  re-reading  a 
part  on\s.— Idem. 

Estates  of  Decedents— See  ^,  **  post. 

16«  Bzpert— Where  experts  are  cautioned  to  use  a  locomotive  model 
only  where  similar  to  a  steam  roller  model,  they  may  use  the 
first  to  indicate  the  use  of  a  spark  arrester  and  how  such 
arrester  may  be  applied  to  the  roller. — M  'Mahon  v.  City,  49. 

17,  Same— On  the  issue  as  to  the  probable  gain  of  cattle  in  weight,  if 
kept  on  good  pasture  during  a  specified  season,  the  testimony 
of  experts  was  admissible. — Cattle  Co.  v.  Anderson,  231. 

18*  Explanatory — Definiteness — A  question  as  to  whether  a  witness 
who  has  previously  testified  on  the  trial  wishes  to  make  any 
explanation  about  a  question  that  has  been  asked  him,  is  pro- 
perly excluded  where  the  question  referred  to  is  not  identified 
in  any  way.— Gibson  v.  Burlington,  C.  R.  &  N.  Ry.  Co.,  596. 
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19«  Rule  Applied — Where  in  an  action  for  personal  injuries  a  wit- 
ness testified  that  he  saw  the  accident,  and  at  request  of  one  of 
defendant's  officials,  went  with  him  to  defendant's  office  exclu- 
sion of  evidence  as  to  why  he  went,  an  1  as  to  any  conrersatioD 
he  had  with  such  official,  was  proper,  there  being  nothing  to 
show  that  the  evidence  was  either  relevant  or  competent. — 
Idem, 

20«  Harmless  Error— While  it  is  doubtful  whether  testimony  that 
a  pasture  to  which  witness  refers  is  no  better  than  that  of 
appellants  and  that  cattle  kept  therein  were  in  practically  the 
same  condition  is  Admissible,  it  is  harmless,  especially  where 
appellants  entered  the  same  field  of  inquiry,  not  only  to  con* 
tradict  but  to  show  that  the  pasture  furnished  by  them  satisfied 
their  contract. — Cattle  Co.  v.  Anderson,  281. 

SI*  SiLME — Where  defendant  asserts  want  of  consideration  it  is 
harmless  error  to  permit  him  to  say  that  he  never  got  any 
machinery  for  it  is  but  one  step  in  proving  he  received  no  con- 
sideration  of  any  l^ind. — Haggard  v.  Peterson,  417. 

22.  Same — Evidence  that  plaintiff  told  others  about  his  having  beei^ 
hurt,  is  not  prejudicial  where  what  he  told  them  is  not  shown. — 
Keyes  v.  City,  509. 

28.  Same — The  admission  over  objection  in  an  action  far  personal 
injuries  of  the  testimony  of  a  township  trustee  that  he  was 
called  upon  to  furnish  aid  to  plaintiff  and  his  family  and  at  the 
time  made  an  investigation  ab  to  plaintiff's  ability  to  perform 
labor,  is  not  prejudicial  error,  where  he  testifies  without  objec- 
tion that  he  found  plaintiff  was  unable  to  perform  labor  and 
the  jury  are  instructed  that  they  cannot  consider  the  evidence 
for  the  purpose  of  showing  the  plaintiff *s  pecuniary  condition 
but  only  as  bearing  upon  his  inability  to  labor  and  that  they 
cannot  consider  evidence  as  to  aid  furnished  plaintiff  by  the 
township  trustees.— /d^m. 

24.  Same— The  overruling  of  and  objection  to  the  testimony  of 
plaintiff  in  an  action  for  personal  injuries,  that  he  was  comr 
pelled  to  sell  out  his  business  because  bis  physical  condition 
was  such  that  he  was  not  able  to  carry  it  on.  is  not  reversible 
error,  although  the  fact  that  he  sold  out  his  business  was 
immaterial  since  the  fact  that  he  was  unable  to  attend  to  his 
business  by  reason  of  his  injuries  was  material  to  the  question 
as  to  the  amount  of  damages  sustained. — Idem. 

25*  Same — ^The  use  of  a  map  in  an  action  for  personal  injuries,  even 
if  improper,  is  not  prejudicial  where  there  was  no  controversy 
in  regard  to  any  fact  which  the  map  would  have  shown. — Gib- 
son V.  Burlington,  C.  R.  &  N.  Ry.  Co  ,  596. 
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26*  SAME^Error  in  admitting  evidence  for  the  purpose  of  establish, 
ing  the  exeoution  of  a  will  will  not  be  reviewed  on  appeal 
where  such  exeoution  was  proved  by  other  and  competent  evi- 
dence.— Scott  V.  Hawk,.723. 

Jury  Question— See  post,  ••. 
Master  and  Servant— See  "  post. 

27*  Mortality  Tables— The  Mortality  tables  are  admissible  in 
evidence  to  aid  the  Jury  in  determining  the  amount  of  damages 
sustained  by  plaintiff  in  an  action  for  personal  injuries,  pro- 
vided they  find  he  is  permanently  injured. — Keyes  v.  City,  509. 

28*  Objeotions— TFi^ne^s  and  Testimony^ An  objection  that  testi- 
mony is  incompetent,  irrelevant,  immaterial,  hearsay,  and  not 
the  best  evidence,  is  insufficient  to  raise  the  objection  that  the 
witness  is  disqualified  from  testifying  to  personal  transactions 
with  a  decedent. — Burdick  v.  Raymond,  228 

29.  Parol  Variance— Parol  evidence  is  inadmissible  to  show  that 
a  written  order  absolute  in  its  terms  was  conditional.— McCor- 
mick  V.  Markert,  840. 

SO.  Records  of  Council  — A  record  of  a  vote  of  a  city  council 
which  shows  on  its  face  that  three  members  voted  yea  and  three 
no,  may  be  contradicted  by  parol  to  show  that  two  of  the  latter 
did  not  vote  at  all,  where  it  also  shows  that  members  not  vot- 
ing were  counted  as  voting  no.— State  v.  Alexander,  177. 

Pleading— See  *  ante. 

SU  Presumptions— This  presumption  of  instinctive  self-care  is 
considered  only  in  cases  where  no  direct  testimony  concerning 
the  details  of  an  injury  is  obtainable.— Ellis  v.  Leonard,  487. 

Records— See  '^  ante;  ",  post, 

82«  Re-Direct  Bxamination— Where,  on  cross-examination,  a  wit- 
ness was  asked  the  date  a  description  was  in  fact  inserted  in  a 
deed  (the  original  testimony  being  only  as  to  a  conversation 
with  a  third  person  concerning  the  insertion  by  witness  of  a 
description  in  a  deed,  executed  by  a  person  since  deceased,  to 
*  the  witness),  it  was  competent  on  re- direct  for  him  to  state  that 
at  the  time  of  making  the  insertion  deceased  was  present  at 
his  side,  both  sitting  at  the  same  table.— Walkley  v.  Clarke,  451. 

88.  Relevancy — In  an  action  for  injuries  to  a  servant  caused  by  his 
falling  on  the  revolving  rollers  of  a  machine,  it  was  not  error 
to  refuse  plaintiff  permission  to  testify  whether  defendant 
warned  him  of  the  danger  of  certain  exposed  gearings,  since 
the  gearings  did  not  cause  the  injury.— McCarthy  v.  Mulgrew, 
76. 
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84.    Samb— Evidence  that  some  machine  of  the  kind  alleged  to  have 

caused  a  servant's  injury  was  out  of  repair  a  year  prior  to 

the   accident   does  not   show  that  a  certain  one  which  did 

.  cause  injury  was  out  of  repair  at  the  time  of  the  accident. — 

Idem. 

85»  Same— A  question  the  relevancy  of  which  is  not  apparent  from 
the  evidence  already  given  is  properly  excluded  in  the  absence 
of  an  offer  showing  its  relevancy. — Gibson  v.  Burlington, 
C.  R.  &  N.  Ry.  Co.,  596. 

86.  Etooondary  Bvidenoe— (/t<n/  Question— A  copy  of  a  contract 

being  offered,  a  witness  testified  that  he  had  once  had  the 
original,  but  that  it  had  been  blurred  with  ink  by  his  children; 
that  he  made  the  copy,  and  destroyed  ihd  original.  Held^  that 
the  copy  was  admissible  though  made  after  suit  was  brought, 
since  any  suspicious  circumstances  attending  the  loss  of  the 
original  were  for  the  jury.-— Murphy  v.  Olberding,  547 

87.  Records  of  Executive  Office— A  copy  of  a  proclamation  of 

the  governor  offering  a  reward  for  the  arrest  ot  a  person,  certi- 
fied by  the  secretary  of  state  to  be  a  record  on  file  in  his  office, 
is  admissible  in  iieu  of  the  original. — McPeek  v.  Tel.  Co.,  856. 

Settlements—See  ante  *. 

88.  Trausctotions  with  one  Decectsed— Where  an  opposing  wit- 

ness testified  that  the  grantee  told  him  he  had  inserted  a  des- 
cription of  property  in  a  deed,  the  grantee  (the  grantor  being 
dead)  could  testify  thnt  in  the  same  conversation  he  told  the 
witness  that  he  bought  the  land  of  deceased,  paid  therefor  in 
cash  and  notes,  and  that  at  the  suggestion  of  deceased,  to  avoid 
preparing  another  deed,  he  inserted  the  description  of  one 
already  executed.  This  but  relates  to  the  conversation  with 
the  witness,  a  part  of  which  having  been  shown,  he  could, 
under  section  4615,  bring  out  the  balance.— Walkley  v.  Clarke^ 
451. 

89.  Same— Testimony  that  a  witness  never  transferred  a  note  and 

mortgage  to  any  other  person  than  a  decedent  is  not  evidence 
of  a  personal  transaction. — Idem,  ^ 

40,  Transcript  to  Superior  Oourt— A  judgment  of  a  district  c<Crt, 

consisting  of  a  transcript  filed  therein  of  a  judgment  of  a  supe- 
rior court,  cannot  be  proved  by  a  certificate  of  the  clerk  of  the 
superior  court.— Peterson  v.  Gittings.  806. 

41.  Same— A  creditor's  petition  alleged  that  a  transcript  of  a  judg- 

ment of  a  superior  court  had  been  tiled  in  the  district  court, 
and.  as  an  amendment,  plaintiff  filed  a  certified  transcript  of 
the  judgment  endorsed  (by  the  clerk  of  the  district  court— Re- 
porter):   **  Amendment  to  plaintiff's  petition.    Filed  in  open 
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court,  November  15, 1894  T.  S.  Campbell,  Clerk."  Held,  that 
the  endorsement  did  not  show  the  transcript' to  have  been  filed, 
except  as  an  amendment. — Idem, 

Witnesses— See  *®  ante, 
KXCEPTIONS— See  Pract.  Sup.  Ct.,  ».  ». 

EXECUTION   SALE— See  Equit.  Int..  \  «;  Subrogation. 

Mere  inadequacy  of  the  price  does  not  vitiate  an  execution  sale. 
— Sheppard  v.  Messenger,  717. 

EXECUTIONS— See  Estop.,  «. 

EXECUTORS— See  Peact.,  »;  Wills,  ».  •. 

EXPERTS-See  Evid.  ",  ";  Rail..  «.  ». 

EXTENSION— See  Notes  and  Bills,  \  \ 

FALSE  REPRESENTATIONS -See  Dam.,  »;  Settlemknt,  \  «. 

FEES— See  Pract.,  \ 

1.  Marshals  -Under  Code  1873,  section  536,  providing  that  city 

marshals  shall  receive  the  same  fees  as  sheriffs  and  constables 
for  duties  performed  in  similar  cases,  the  county  is  not  liable 
for  marshal  fees  in  seizing  intoxicating  liquor. — City  v.  Polk 
Co..  525. 

2.  Tramps  €incl  Vagrrants — Compensation  fixed  by  the  board  of 

supervisors  of  a  county  under  act«  Twenty -third  General 
Assembly  chapter  48,  to  be  paid  to  police  judges  in  **tramp 
cases, ^'  cannot  be  paid  in  "vagrancy  cases."— Jffctw. 

8.  Demand— Code  1873,  section  2610.  providing  that  no  action 
shall  be  brought  against  any  county  on  any  unliquidated 
demand  until  it  has  been  presented  to  the  board  of  supervisors, 
and  payment  demanded,  does  not  apply  in  such  oases. — Idem, 

4.  Presentation  of— Where  transcripts  of  fees  in  vagrancy  cases 
tried  before  police  judges  are  certified,  sworn  to  and  filed  with 
the  county  auditor,  a  city  entitled  to  such  fees  may  maintain 
an  action  therefor,  though  the  accounts  were  not  presented  in 
its  name. — Idem. 

FELLOW  SERVANTS-See  Rail.,  ",  ". 
FENCES— See  Dam.,  *;  Estop.,  *; 

FENCE  VIEWERS. 

Jurisdiction— Code  1873.  sections  1490-1493,  giving  fence 
viewers'  jurisdiction  of  controversies  over  the  erection  and 
maintainence  of  division  fences,  gives  them  no  power  to 
establish  or  adjudicate  on  division  lines.— Boyd  v.  Shoop,  10. 

FINES— See  Build,  and  Loan,  ^ 
FORCIBLE  ENTRY- See  Pract.  Sup.  Ct.,  \ 
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FORECLOSURE— See  Build,  and  Loan,  «;  Mtges.,  \  \  \  *;  Pro- 
bate JUBISD. 
FOREIGN  CORPORATIONS— See  Pract.,  «,  »  «>. 
FORFEITURE-See  Deeds,  »,  •.  ^  »,  •;  Insub..  «. 

FORGERY. 

1.  Oheoka— Payment  by  Drawee — Recovery  Back— A,  drawee 

bank  which  pays  a  forg^ed  check  to  a  holder  for  value  and 
without  notice,  and  who  is  without  negligence  in  making  due 
inquiry,  cannot  recover  back  from  him.— Bank  v.  Bank,  827. 

2.  Indobsbmbnt— A  drawee  bank  which  pays  a  forged  check  to 

the  owner  who  is  also  a  subsequent  indorser,  cannot  recover 
back  from  him,  as  having  by  his  indorsement  guaranteed  a 
prior  indorsement  which  was  forged. — Idem, 

8.  Negliqbncb  of  First  Pater— Negligence  of  a  bank  which  first 
cashes  a  forged  check  and  puts  it  in  circulation,  cannot  be 
imputed  to  a  subsequent  good-faith  holder  of  the  check  so  as 
to  make  him  liable  to  the  drawee  from  whom  he  has  obtained 
payment  of  the  check.— /dem. 

FORMER  ADJUDICATION— See  Judgments,  \  «. 
FRAUD— See  Contracts,  *;  Mort.,  *;  Plea  and  Proof,  *;  Settle- 
ment, *\  Wills,  •. 

FRAUDULENT    CONVEYANCES-See   Cred.    Bills.  «; 
Judgments.  *,  *;  Lim.  of  Act.,  *. 

1.  Homesteads— A  wife,  having  title  to  the  homestead,  and  her  hus- 
band being  solvent,  consented  to  a  sale  thereof  upon  the  prom- 
ise of  her  husband  that  the  proceeds  should  be  used  to  build  a 
house  on  other  lands  then  owned  by  her.  After  ihe  house  was 
built  and  paid  for  by  the  husband  he  became  insolvent.  Held, 
that  a  creditor  who  became  such  after  the  house  was  paid  for 
could  not  complain  that  the  transaction  was  fraudulent. — 
Everist  v.  Pierce.  44. 

2*  Bvidence— It  is  held  that  an  action  to  set  aside  a  fraudulent 
conveyance  is  not  barred  by  laches.— Applegate  v.  Applegate, 
812. 

GENERAL   ASSIGNMENT-See  Trusts.  •. 

1.  Mortprafires— Where  a  chattel  mortgage  has  been  signed  and 
delivered  in  good  faith,  but  without  being  acknowledged  by 
the  mortgagor,  what  he  may  afterwards  do,  or  what  the  mort- 
gagee thereafter  may  learn  in  regard  to  the  mortgagor's  as- 
signment for  the  benefit  of  creditors  on  the  following  day,  can 
not  affect  its  validity.— /n  re  Windhorst,  58. 
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2.  Same— Where  a  creditor  accopts  a  oonveyaDce  of  property 
from  his  debtor  in  good  faith  and  ia  payment  of  a  valid  in- 
debtedness, it  is  not  rendered  void  by  the  fact  that  the  debtor 
intended  it  as  part  of  an  assij^nment  for  the  benefit  of  cred- 
itors.—Bank  v.  Garretson,  196;  Manton  v.  Seiberling,  584. 

8*  Enforcbmbnt— A  mortgagee  is  not  required  to  file  his  mortgage 
with  the  mortgagor's  assignee  for  the  benefit  of  his  creditors 
where  he  does  not  claim  under  the  assignment  but  demands 
payment  of  the  lien  independent  thereof .—/n  re  Windhorst,  58. 

4.        Waiver  of  Lien— A  mortgagee  does  not  waive  his  lien  by  yield, 
ing  possession  of  the  property  to  the  mortgagor's  assignee 
for  the  benefit  of  creditors,  where  the  latter  knew  of  the  lien 
and  that  the  mortgagee  did  not  intend  to  relinquish  or  waive 
it,  and  recognized  it  in  obtaining  possession. — Idem. 

5*  Eatoppel^lihe  fact  that  a  creditor  of  an  insolvent  company 
who  has  accepted  a  conveyance  from  a  debtor  of  the  company 
in  satisfaction  of  its  claim  against  the  company,  afterward 
filed  his  claim  against  the  general  assignee  of  the  company, 
and  withdrew  it  again,  is  not  evidence  that  the  transaction 
was  fraudulent  as  to  the  creditors  of  the  person  making  the 
conveyance,  where  there  was  uncertainty  whether  the  con- 
veyance was  intended  as  a  payment  or  merely  to  secure  the 
indebtedness.— Bank  v.  Garretson,  196. 

6*  Preference— A  payment  by  an  insolvent  debtor  of  the  claim  of 
one  of  his  creditors  is  not  void  as  to  the  others  where  it  is  not 
a  part  of  the  general  assignment  and  preference  may  not  be 
attacked  by  one  not  a  creditor  of  the  assignor.— /c^em. 

7.  Corporations — An   insolvent   corporation    may   secure   its 

creditors  and  prefer  one  over  another,  provided,  that  it  does 
not  do  so  by  an  instrument  or  instruments  of  general  assign- 
ment, or  which  are  construed  to  be  assignments  for  the 
benefit  of  creditors. — Manton  v.  Seiberling,  5H4. 

8.  Same — A  mortgage  made  by  an  insolvent  company  to  a  bona 

fide  creditor,  nearly  two  months  before  a  general  assingment 

is  determined  upon,  is  not  void  as  part  of  the  assignment. — 

Idem* 

9.    Conflict  of  Laws— The  provisions  of  a  statute  that  assignments 

in  trust,  made  in  contemplation  of  insolvency,  with  the  intent 

to  prefer  one  or  more  creditors,  shall  inure  to  the  benefit  of  all 

creditors,  does  not  apply  to  a  mortgage  of  real  properly  sil- 

ualedin  another  state.— Idem. 

GOOD  FAITH— See  Evid.,  *. 
GRADES— See  Mun.  Corp.,  »,  ». 
GRAND  JURY— See  Crim.,  »°. 
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GRANTOR  AND  GRANTEE— See  Deeds,  ";  Quiet.  Title. 

GUARANTY. 

A  bank  is  under  no  lef^al  oblifcation  to  protect  from  loss  the  ^ar- 
an  tors  of  a  note  assigned  to  it,  by  first  resorting  to  the  property 
pledged  as  security  therefor  which  was  not  in  its  custody  or 
care.— Blanding  v.  Wilsey.  46. 

GUARDIAN  AD  LITEM-Sae  Costs.  \ 

GUARDIAN  AND  WARD-See  Wills.  «>. 

A  ward  who  has  attained  bis  majority  can  compel  his  guardian 
to  account  in  the  probate  court. — In  re  EitatcTof  McMurray. 
648. 

HARMLESS  ERROR— see  Evid.,  «  «.  «  «  »  *•;  iNSfR.,   ;  Libel.,  »; 
Pract.,  «>, ",  »;  Pract.  Sup.  Ct.,  «;  Rail,  »,  »;  Teleg.  Co.,  »  . 
HEIRS— See  Estates.  *;  Homesteads,  *;  Insur.,  «, ';  Wills,  •. 
HERD  LAW— See  Land,  and  Tenant,  K 
HIGHWAYS— See  MuN.  Corp.,';  Neglig.,  *. 

HOMESTEADS-See  Estates.  ^  «. 

!•  Where  a  homestead  was  not  selected,  and  the  answer  in  fore- 
closure did  not  ask  to  have  other  land  exhausted  first,  defend- 
ants cannot  complain  that  the  decree  does  not  so  provide. — 
Kilmer  v.  Gallaher,  676. 

2,  Bxexnptions— The  liability  of  a  surety  is  a  debt,  within  Code, 
section  2985,  providing  that  a  homestead  descending  to  issue  is 
exempt  from  antecedent  debts. — Bank  v.  Eyre.  18. 

HUSBAND  AND  WIFE— See  Deeds,  ";    Joint  Porchas.;    Liens; 

Trusts,  ■. 
INDICTMENT— See  Crim.  Law,  »,  «,  ^  «.  •,  '<>. 
INDORSEMENT— See  Forgery.  «;  Notes  and  Bills,  ». «. 
INFORMATIONS— See  Contempt,  «. 

IX JtJXCTIONS— See  Contempt,  «;  Office,  *;  Tax.,  «. 

Continuing  Trespass — An  injunction  will  lie  to  restrain  defend- 
ants who  have  entered  upon  land  and  begun  to  sink  a  shaft  and 
have  threatened  to  carry  away  ore. — Ualpin  v.  McCune,  494 

INSOLVENCY— See  Build,  and  I^ans.  »;  Pract  Sup.  Ct.,  «*. 

INSTRUCT10NS~See  Crim.  Law.  ",  ",  »;  Dam.,  *;  Plea  and 
Charge;  Pract.,  ",  ";  Pract  Sup.  Ct.,  ».  «•. «';  Rail..  »  »,  ". 
w  19  »  11.  Teleg.  Co.,",". 

1.  Where  defendants  had  contracted  to  keep  plaintiff's  cattle  * 'con- 
stantly in  good  pasture,'*  they  were  not  prejudiced  by  an  in- 
struction, that  such  pasture  was  "not  necessarily  the  very  best 
pasture.** — Cattle  Co.  v.  Anderson,  231. 
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2.  SAMB^Wbere  the  quality  of  the  pasturage  to  be  furnished  by 
defeadaots  was  expressly  defined,  instructions  that  defendants 
were  only  required  to  furnish  pasturage  of  an  average  quality 
and  quantity  for  the  locality  where  such  contract  was  to  be 
performed,  and  in  view  of  the  climatic  conditions  during  the 
season  covered  thereby,  were  properly  refused. — Idem. 

8.  Oonstrued—An  instruction  that,  if  a  writing  was  not  so  signed 
or  accepted  as  to  become  a  contract,  the  jury  might  consider 
it  in  determining  the  terms  of  and  parties  to  the  contract,  if  not 
objectionable  as  instructing  that,  though  the  jury  find  the 
writing  to  be  the  contract,  they  might  consider  it  an  oral  con- 
tract. Such  charge  is  too  favorable  to  the  one  claiming  under 
the  contract,  and  not  to  be  complained  of  by  him  — Brennecke 
V.  Heald,  876. 
4*  Same.  An  instruction  that  plaintiff's  damages  for  breach  of  con- 
tract for  the  sale  of  property  was  the  value  of  the  property  '  'and 
rights,'*  is  not  misleading,  where  the  good  will  of  the  business 
was  part  of  the  consideration,  and  on^  of  the  rights  claimed  to 
have  been  lost  by  plaintiff. — Idem. 

5.  Same — An  instruction  that  the  verdict  must  be  based  on  the 
'evidence,  and  the  law  as  given  by  the  court,  and  that  ex- 
traneous statements  should  be  discarded,  was  not  erroneous, 
as  eliminating  any  part  of  counsel's  argument. — State  of 
Iowa  V.  Butts,  654. 

6«  Oonfliot— Instructions  held  to  be  in  conflict. —Gibson  v.  Ry., 
596,  602. 

?•  Bequesttngr—An  objection  that  an  instruction  is  not  sufficiently 
comprehensive  will  not  avail,  in  the  absence  of  a  request  for 
further  instructions  on  the  point  involved. ^Cattle  Co.  v. 
Anderson,  281.. 

8*  Same— In  the  absence  of  proper  request,  failure  to  define  the 
plain  and  unambiguous  terras  of  a  contract,  is  not  error.— 
Idem, 

INSURANCE— See  Conteaots,  «;  Plead.,  »»;Pract.,  ^";  Peact. 
Sup.  Ct.,»^. 

1*  "Aooidents"  Defined— Death  of  insured  will  not  be  held  acci- 
dental merely  because  it  results  from  the  rupture  of  an  artery 
as  he  reached  to  close  a  window,  it  not  appearing  that  any- 
thing was  done  or  occurred  which  he  had  not  foreseen  and 
planned,  except  the  rupture.  Though  a  result  may  not  be 
designed,  foreseen  or  expected,  yet,  if  it  be  the  natural  and 
direct  effect  of  acts  voluntarily  done  or  of  conditions  volunta- 
rily assumed,  it  is  not  accidental.— Feder  v.  Iowa  S.  T.  M.  A., 
588. 
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2.  Additional—  What  is  Contract  f or f—lnavLved  tol4  an  agent,  who 
was  acting  for  several  oompaoies,  that  he  ought  to  have 
another  $1,000  insaranoe,  and  the  agent  assented.  Nothing 
was  said  as  to  the  particular  property  to  be  covered,  or  the 
terms  of  the  policy.  No  premium  was  paid,  but  it  had  before 
been  agreed  that  the  agent  should  receive  credit  for  snob 
premiums  on  his  private  account  with  insured,  without  sug- 
gestion that  the  agent  was  to  pay  it  to  or  for  the  company. 
Rates  and  companies  were  discussed,  but  not  positively  agreed 
on,  and  the  agent  was  to  ca  1  again  for  particulars.  Held,  not 
to  be  other  insurance,  which  would  avoid  existing  policies; 
though  the  agent  issued  a  policy  in  accordance  with  the 
agpreement,  after  the  loss  had  occurred,  which  policy  his  com- 
pany repudiated. — Taylor  v.  Insur.  Co.,  375. 

5.  Forfeiture — By  Salr — Insured  made  a   contract  to   sell  the 

property  which  was  to  stand  as  the  bond  for  a  deed,  but  upon 
which  no  payment  was  made  nor  possession  delivered.  A 
clause  provided  that  either  party  might  recede  from  the  con- 
tract on  payment  of  8500  as  liquidated  damages.  Held,  that 
there  was  no  such  change  of  title  or  ownership  as  would  avoid 
the  policy. — Pringle  v.  Des  Moines  Ins.  Co.,  742. 

4.  Ownership — In  an  action  on  an  insurance  policy  which  had 
been  transferred  to  new  premises,  to  which  new  exposures 
were  added  after  issuance  of  the  policy,  it  is  immaterial  that 
they  substantially  conform  to  the  construction  of  the  original 
risk. — McCoy  v.  Ins.  Co.,  80. 

5*  Same— An  insurance  policy  conditioned  to  be  void  if  the  in- 
sured's interest  was  less  than  absolute  and  that  fact  was  not  so 
stated  in  the  policy,  is  not  violated  by  an  omission  to  so  state, 
where  insured  had  the  entire  beneficial  interest  except  the 
naked  legal  title. — Idem. 

6.  Legral  Heirs— Payment — An  insurer  is  bound  to  pay  to  in- 

sured's illegitimate  children  their  share  under  a  certificate 
payable  to  "legal  heirs,''  where  insured  bad  made  them  his 
legal  heirs,  by  recognizing  them  in  writing,  though  he  did  not 
inform  insurer  of  their  existence,  and  insurer  paid  the  amount 
of  the  policy  to  the  legitimate  children  after  having  used  dili- 
gence to  find  the  legal  heirs.    Brown  v.  Legion  of  Honor,  489. 

7.  Joint  Indebtedness— The  sum  due  to  "legal  heirs"  on  a  cer- 

tificate of  life  insurance  is  not  a  joint  indebtedness,  in  the 
sense  that  payments  to  part  of  the  heirs  will  operate  as  a 
discharge  as  to  sM^Idem. 

8.  Proof  of  Loss— FTatuer— After  a  fire,  insured's  attorney  wrote 

the  company  informing  of  the  nature  of  the  fire,  the  loss,  and 
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the  number  of  the  policy,  and  the  company's  secretary  replied 
that  the  notice  would  receive  prompt  attention.  Held,  that 
the  company  waived  the  provision  of  acts  Eighteenth  Genera 
Assembly,  chapter  211,  section  8,  that  proof  of  loss,  shall  be 
accompanied  by  an  affidavit  stating  how  the  loss  occurred. — 
Pringle  v.  Des  Moines  Ins.  Co.,  742. 

d.  Same— The  court  cannot  hold  that  a  provision  of  a  policy,  that 
no  stipulation  can  be  changed  except  in  a  certain  manner  pre- 
vents the  waiver  of  the  sufficiency  of  the  proofs  or  loss  in  any 
other  manner,  where  the  record  does  not  show  that  the  policy 
contains  any  stipulations  as  to  the  form  or  contents  of  proofs 
of  loss.— /dew. 

10.  BesolBion— Where  a  contract  for  insurance  in  which  the  under- 

writer agrees  In  consideration  of  the  insurance  to  make  a  loan 
to  the  insured  is  broken  by  a  refusal  to  make  the  loan,  the 
premium  paid  may  be  recovered  back.  The  insurer  must 
accept  or  reject  the  contract  in  toto. — Key  v.  Ins.  Co.,  446. 

11.  Stook  and  Mutual  Insurance— The  fact  that  a  mutual  insur- 

ance company  incorporated  under  Code  1878,  section  1160, 
authorizing  such  companies  to  insure  property  of  its  members 
on  the  mutual  plan,  provides  in  its  articles  for  a  guaranty,  to 
consist  of  shares  issued  to  subscribers,  does  not  make  it  a 
stock  company.— /n  re  Mutual  G.  F.  Ins.  Co.,  148. 

12*  Membership—  One  who  insures  his  property  in  a  mutual  company 
in  a  stated  amount,  for  a  specific  premium,  does  not  thereby 
become  a  member. — Idem, 

13*  Liability  of  Members— While  the  officers  and  directors  of  a 
mutual  insurance  company  may  be  liable  to  one  not  a  member 
whose  property  they  wrongfully  insured,  for  the  loss  sustained, 
the  other  members  cannot  be  held  liable  therefor  as  partners. — 
Idem. 

14*  Estoppel.  Where  a  mutual  insurance  company  issued  a  policy 
to  one  not  a  member,  insuring  his  property  for  a  fixed  premium, 
the  company  is  not  estopped  from  defending  an  action  thereon 
on  the  ground  of  ultra  vires,  though  it  received  and  used  the 
premium  paid. — Idem, 

15.  PoLicr — Ultra  vires — A  policy  of  a  mutual  fire  insurance  associa- 
tion insuring  property  of  one  not  a  member,  in  consideration  of 
a  fixed  premium,  is  a  violation  of  statute  and  therefore  void. 
(Code  1878,  section  1160.)— idem. 

IN'l'ENT-See  Co-Ten,  «. 
INTEREST- See  Deeds,  K 
INTERROGATORIES-See  Pract.,  \  ».  ", »«. 
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INTOXICATING  LIQUORS-S«e  Contempt,  «,  •;  Fbks,  ':  Tax  . 

8    4 

»     ■ 

1.  Mulot  Law — An  insufficient  statement  of  consent  is  no  defense 
to  prosecution  for  selling  liquor  though  the  seller  believed,  in 
good  faith,  that  the  consent  filed  was  sufficient. — Bartel  t. 
Uobson,  644. 

2.  Same— Where  one  takes  orders  for  beer  in  saloons  and  fills  them 
with  beer  stored  in  a  house  separated  from  the  street  by  a 
railroad  right  of  way,  delivery  and  payment  being  made  in 
said  saloons,  he  is  not  selling  "in  a  single  room  having  but  one 
entrance  or  exit  and  that  opening  upon  a  business  street'*  as  is 
authorized  by  the  mulct  law  under  certain  conditions. — Idem. 

JOINDER  OF  CAUSES-See  Pract.,  «. 
JOINT  DEBT— See  Insub..  ^ 

JOINT  PURCHASERS-See  Deeds.  ". 

Property  was  conveyed  to  the  wife  in  consideration  of  the  joint 
agreement  of  herself  and  husband  to  care  for  the  grantor  dur- 
ing life.  She  fulfilled  her  part  of  the  agreement  for  about  half 
the  remainder  of  the  grantor's  life,  when  she  became  insane, 
and  her  husband  completed  the  agreement  alone.  Held^  that 
the  husband  was  not  entitled  to  the  absolute  ownership  of  tfie 
property.— Burk hard t  v.  Burkhardt,  869. 

JUDGE  AND  COURT-See  Grim.  Law,  ». 

JUDGMENTS— See  Adjud.,  •;  Contempt,  «;  Plead.,  »•;  Pract. 
Sup.  Ct.,  ". 

1.  A6iu.dioa,tion^ Presumptions— A,   decree   establishing   a   title 

relates  back  to  the  time  action  was  begun  and  to  time  since, 
only.— Sigler  v.  Murphy,  128. 

2.  Probate  Court— PracWcc— Where  one  brings  action  upon  a 

claim  against  a  decedent  in  the  district  court  and  on  the  law 
side  he  cannot  avoid  its  judgment  against  his  claim.  The  pro- 
bate court  does  not  have  exclusive  jurisdiction  of  such  claims 
and  by  the  bringing  of  his  action  he  consented  to  the  jurisdic- 
tion of  the  district  court.  Neither  is  the  judgmest  to  be 
avoided  because  the  action  was  against  the  administrator 
instead  of  the  estate  under  Code  of  1878,  section  2409.  The 
action  on  claim  was  properly  entitled  against  the  adminis- 
trator.—Clough  V.  Ide,  669. 

8.  Oorreotion— Code,  1873,  section  179,  providing  that  entry  made 
at  a  previous  term  can  be  altered  only  to  correct  an  evident 
mistake,  does  not  authorize  correction  of  a  judgment  for  costs 
which  was  not  in  accordance  with  an  agreed  division  thereof 
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which  the  parties  made  on  a  reference  of  the  cause. ^Manning 
V.  NelsoD,  84. 
4.  Oreditor'B  Bill— A  jadgment  rendered  in  an  accounting  in  an 
action  between  a  firm  and  its  individual  members  fixing  the 
amount  due,  ordering  execution  and  providing  for  the  appli- 
cation of  the  funds  in  the  hands  of  a  receiver  and  the  individual 
partners,  is  a  final  judgment  on  which  an  action  to  set  aside  a 
fraudulent  conveyance  may  be  brought  as  soon  as  rendered, 
although  subsequently  the  court  made  further  findings  deter- 
mining what  amounts  should  be  applied  upon  the  judgment 
from  the  money  and  property  in  the  hands  of  the  receiver  and 
of  some  of  the  members  of  the  firm .— Applegate  v.  Applegate,dl2. 

5«  Judgment  as  Basis— A  personal  judgment  against  the  ex- 
ecutor of  plaintiff's  deceased  debtor,  after  he  had  been 
discharged  from  his  trust,  gave  plaintiff  no  right  to  com- 
plain of  any  fraudulent  conveyance  thereof.— ic^m. 

6.  Error  in  Desoription— Where,  in  a  bill  to  subject  land  to  a 
judgment,  the  land  was  properly  described,  and  in  the  decree 
based  thereon,  and  in  other  places  in  the  record,  it  was  also 
properly  described,  a  discrepancy  in  a  copy  of  the  judgment 
contained  in  an  amendment  to  the  bill  will  not  control.— Bank 
V.  Johnson,  865. 

7*  BiUe  Applied — A  judgment  will  not  be  disturbed  on  the  ground 
that  the  range  in  which  the  land  was  located  was  incorrectly 
given  in  a  copy  of  the  judgment  in  the  law  case,  set  out  in  the 
petition,  where  the  land  wa^  correctly  described  in  the  peti- 
tion and  the  judgment  does  not  refer  to  the  copy  but  to  the 
judgment  record  in  the  law  case. — Idem. 

8.  ReoitctlB  in  Judfifment—^tt rden  o/ fVoo/"— Where  a  judgment 
recites  service  of  process  according  to  law,  the  burden  of  proof 
is  on  one  attempting  to  show  want  of  service  to  overcome  the 
presumption  arising  from  the  recitals.— Farnsley  v.  Stillwell, 
681. 

^.  Evidence  to  Overcome— The  recitals  of  a  judgment  showed 
the  service  of  notice  of  the  suit  according  to  law.  The  action 
to  set  aside  the  judgment  was  brought  20  years  after  its  entry 
and  evidence  was  held  insufficient  to  overcome  the  presump- 
tion of  service  arising  from  the  recitals  in  the  judgment. — 
Idem. 

10.  Supersedeas  -Where  a  decree  provides  that  "defendants  have 
thirty  days  to  file-a  supersedeas,  and  in  the  meantime  no  exe- 
cution to  issue,"  filing  the  bond  within  that  time  does  not  pre- 
vent the  enforcement  of  the  decree  after  expiration  of  said 
time  unless  an  appeal  be  taken  in  that  time. — Oyster  v.  Bank, 
89. 
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11.  Transcript  Judfirment— Enforcbmbnt— «7timd»ct^on— When  a 

transcript  of  a  superior  court's  judgment  is  tiled  in  the  district 
court,  the  superior  court  cannot  retain  jurisdiction  of  one  whom 
it  has  appointed  to  collect  notes  on  which  it  has  decreed  a  lien, 
and  hold  them  and  their  proceeds  subject  to  its  order,  nor  the 
property  in  his  possession.  And  the  district  court  has  power 
to  order  such  person  to  turn  over  the  notes  and  proceeds  by 
him  received,  to  the  judgment  creditor. — Idem. 

12.  Vacation— A  judgment  awarding  costs  can  be  vacated  for  mis* 

take,  only,  by  motion  tiled  within  a  year  or  by  a  petition  in 
equity  if  the  error  is  discovered  too  late  for  motion. — Manniof^ 
V.  Nelson.  84. 

18*  SAME~The  mere  fact  that  a  cost  judgment,  given  on  motion 
whose  hearing  counsel  did  not  attend,  fails  to  conform  to  an 
agreed  division  of  costs,  will  not  vacate  same. — Idem. 

JURISDICTION— See  Fence  Viewers;  Judgments.  ";  Mal.  Pros., 
*;  Justices  or  the  Peace  ;  Pract  ,  ^***;  Probate  Jubisd,; 
Kkfbrees  ;  Wills,  *. 

JURORS— See  Pract..  ",>\ 

1*  Non-Residence*  Where  a  juror  leaves  the  state  in  March, 
1897.  and  returns  in  September,  1898,  and  states  that  he  left 
because  of  his  health,  taking  his  family  and  some  of  his  house- 
hold goods,  and  without  any  intent  to  take  up  a  residence  else- 
where, but  with  intent  to  return,  and  that  he  did  not  vote  dur* 
ing  his  absence,  he  is  competent  as  a  juror  after  his  return. — 
State  of  Iowa  v.  Burke,  659. 

£•  Waiver— Where  no  examination  of  a  juror  is  had  before  hi8 
acceptance,  and  it  is  not  shown  that  an  alleged  disqualification 
was  not  known  to  defendant  at  the  time,  the  right  to  object  is 
waived. — Idem. 

JURY— See  Crim.  Law,  »;  Evm., »;  Justices  of  the  Peace. 
JURY  QUESTION-See  Crim.  Law,  ";  RA1L..»^  ". ",  ";  Praot.  Sup. 
Ct.,  «;  Teleg.Co.,  •. 

JUSTICES  OF  THE  PEACE— See  Contempt.  >;Mal.  Pros., 

1  t 

Where  a  jury  disagrees,  the  justice  cannot  delay  a  new  precept 
for  two  days  and  then  hold  a  retrial  without  new  notice;  and 
on  writ  of  error  the  district  court  may  remand  the  case  to  the 
justice. — Gates  v.  Knosby,  289. 

LACHES— See  Fraud.  Conv.,  «;  Quiet.  Tfile. 

LANDLORD  AND  TENANT-See   Attach.,   Pract.   Sup. 

Ct..  K 
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1.  Attaohxnent— 2>ama^es— S,  whose  crops  were  levied  on  tinder 
a  writ  sued  out  by  M,  and  were  injured  by  M's  cattle,  while 
subject  to  the  levy  of  the  writ,  may  recover  of  M  for  the 
injury,  thouf^h  the  herd  law  is  not  shown  to  have  been  in  force, 
and  thouf(h  the  sheriff  was  enjoined  by  S  from  selling  the  crops 
as  perishable. — Sigler  v.  Murphy,  128. 

2*  Surrender  of  Lease— A  lease  is  not  surrendered  by  operation 
of  law  because  the  landlord,  after  his  tenant  has  vacated  and 
abandoned  the  premises  without  cause,  assumes  possession 
thereof  and  releases  them  to  another  after  giving  notice  to  the 
original  tenant  of  his  intention  to  hold  him  for  the  rent 
reserved  and  that  he  has  resumed  possession  for  the  purpose  of 
protecting  the  reversion  and  has  re-let  to  reduce  the  damages 
which  he  might  otherwise  sustain. — Brown  v.  Cairns,  727. 

8*  Same — A  tenant  is  not  excused  from  his  liability  to  pay  rent  be- 
cause he  notified  his  landlord  of  his  intention  to  surrender  the 
possession  to  the  premises  and  did  surrender  them  and  the 
latter  leased  the  premises  to  another  who  entered  into  posses- 
sion, where  the  second  leasing  was  made  after  the  commence- 
ment of  an  action  to  recover  rent. — Idem, 

4*  Same — A  tenant  is  not  released  from  his  liability  upon  a 
special  covenant  to  pay  rent  because  he  never  occupied  the 
premises  or  in  any  manner  took  possession  of  or  asserted  a 
right  thereto.— -/dcr». 

LAKCEN  Y— See  Crim.  Law,  ";  Slander;  Pract.  Sup.  Ct.,  «. 
LAW  AND  EQUITY— See  Evid  ,  •,  ». 
LEASES— See  Land  and  Ten.,  *, »,  *. 
LEGAL  HOLIDAYS— See  Contempts,  *, 
LEGATEES— See  Adjdd..  » 

LIBEL— See  Pract.,  ".  ". 

1.  Evidenoe— Though  the  publication  of  a  libel  be  admitted,  evi- 

dence of  the  manner  and  of  the  extent  of  the  publication  is 
competent  on  the  question  of  damages. — Locke  v.  Chicago 
Chronicle  Co.,  890. 

2.  Same— And  so  is  the  action  of  its  agent  in  circulating  copies  of 

the  paper  containing  the  libel. — Idem. 

8.  Harmless  Brror — Admitting  in  evidence  the  declarations  of  an 
agent  for  a  newspaper  corporation  as  to  his  agency,  and  that 
the  paper  had  been  sued,  and  that  it  would  have  to  sell  many 
papers  to  realize  sufficient  money  for  the  payment  of  the 
claims,  is  not  prejudicial  error.— /dem. 

4*  Same.  Allowing  proof  of  falsity  where  no  justification  is  pleaded 
is  harmless  error  where  defendant  under  general  denial  denies 
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falsity.    Moffitt  v.  Chicago  Chronicle  Co.,  407;  Locke  v.  Com- 
pany, 890. 

LIENS— See  Cred.  Bills,  V. 

Agency — No  lien  can  be  established  against  the  property  of 
a  married  woman,  on  the  theory  of  her  husband's  agency, 
for  lightning  rods  erected  upon  her  house  and  barn,  where  she 
objected  to  their  purchase  and  stated  to  her  husband,  in  the 
presence  of  the  agent,  that  if  he  entered  into  the  contract  he 
must  pay  for  the  rods  with  his  own  money,  and  at  all  reason > 
able  times  protested  against  their  erection.— James  v.  Dalbey, 
468. 

LIMITATION    OF    ACTION  S-See  Plead,  ",  Rail  ,  «>. 

1.  Written  Contract^A  written  agreement  upon  the  back  of  an 
assessment  certificate  issued  for  a  special  assessment  to  pay 
for  street  paving,  which  is  a  plain  assumption  by  the  owner 
of  the  property  of  an  obligation  to  pay  and  a  waiver  of  all 
legal  objections  to  the  claim,  in  consideration  of  additional 
time,  is  a  written  contract  upon  which  action  is  not  barred 
until  ten  years  from  the  time  it  accrued, — Talcott  v.  Noel,  470. 

2*  Same — ^The  right  to  attack  a  conveyance  to  a  non-resident  is  not 
barred  if  exercised  within  five  years  after  the  property  is  con- 
veyed to  a  resident.— Applegate  v.  Applegate,  812. 

LIQUIDATED  DAMAGES— See  Contracts.  ^ 

MALICIOUS  PROSECUTION. 

1.  Justice— Where  a  justice  issued  a  subpoena  for  a  witness,  with- 

out authority,  and,  on  the  witness  not  appearing,  arrested  and 
fined  him  for  contempt,  evidence  of  such  facts  is  sufficient  to 
take  a  case  of  falHC  imprisonment  against  the  justice  to  the 
jury. — Chambers  v.  Oehler,  155. 

2.  Oonstables—Where  constables   served   warrants,  apparently 

regular,  arresting  a  vvitness  for  disob-ying  an  invalid  subpoea 
issued  by  the  justice,  they  are  not  liable  for  false  imprison- 
ment.— Idem. 
MARSHALLS— See  Fees,  \ 

MASTER  AND  SERVANT-See  Evid.,  »;  Intox.  Liq..  V; 

Parent  and  Child  ;  Rail.,  ",",*»,*\",»*. 
1.  Risk  of  Employment— A  boy  fifteen  years  of  age  who,  with- 
out objection  or  promise  of  repair,  works  for  three  years  with 
a  machine  with  revolving  iron  rollers  placed  within  three- 
quarters  of  an  inch  of  each  other,  assumes  the  risk  incident  to 
its  use  and  waives  any  defects  therein. — McCarthy  v.  Mul- 
grew,  76. 
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2.  Samb-  The  danger  of  oaing  a  machine  with  unguarded  revolv- 
ing rollers  three-fourths  of  an  inch  apart  is  so  obvious  that  the 
master  need  not  warn  a  servant  of  it. — Idem. 

S.  Same— Plaintiff,  whose  hand  was  injured  by  being  caught 
between  the  rollers  of  an  ironing  mangle  while  she  was  putting 
beeswax  on  one  of  the  rollers  in  obedience  to  her  employers' 
orders,  was  twenty-one  years  old,  and  had  often  used  the  man- 
gle. She  knew  the  danger  of  having  her  hand  caught,  and 
knew  that  the  guard  had  been  removed  from  in  front  of  the 
rollers  in  order  to  allow  her  to  do  the  work.  Held,  that  her 
employers  were  not  liable,  although  they  did  not  warn  her  of 
the  dinger.— Hanson  v.  Hammel,  171. 

MECHANIC'S  LIENS. 

1*  Affidavit—An  affidavit  purporting  to  be  that  of  one  partner  in 
claimant's  firm,  signed  in-the  firm  name  and  sworn  to  before 
the  other  partner,  as  an  notary,  is  not  a  proper  verification  of 
a  statement  for  a  mechanic's  lien.— McGillivary  v.  Case,  17. 

2.  Correction— Code,  section  857,  providing  that  no  defective 
affidavit  shall  prejudice  the  party  making  it  if  it  be  rectified 
withiu  a  reasonable  time,  so  as  not  to  cause  essential  injury, 
will  not  permit  amendment  of  a  defective  affidavit  for  a 
mechanic's  lien  as  against  a  subsequent  bona  fide  mortgagee. — 
Idem. 

8.  Breaoh  of  Oontraot— An  owner,  who,  on  the  default  of  a  build- 
ing contractor  completes  the  work,  under  the  provisions  of 
the  contract  permitting  him  to  do  so,  and  to  deduct  the  cost 
from  the  amount  due  the  contractor,  has  the  same  right  to 
reimburse  himself  out  of  the  amount  reserved  during  the  pro- 
gress of  the  work  by  the  contractor  against  the  holders  of 
mechanic's  liens  as  against  the  contractor  himself. — Beach  & 
Weld  V.  Wakefield,  567. 

4*  Bquitable  Interests  —  Foreclosure  ■— K  mechanic's  lien  may 
attach  to  an  equitable  interest  in  real  property,  and  when 
foreclosed  the  decree  is  a  lien  thereon.— Sheppard  v.  Mes- 
senger, 717. 

5.  Estoppel- A  material  man  stated  to  a  house  owner,  while  the 

house  was  unfinished,  that  the  principal  contractor  '*had  paid 
all  his  bills  as  he  had  paid  them  last  winter, — when  the  build- 
ings were  finished."  Held,  that  this  did  not  estop  him  from 
asserting  his  lien  for  material  furnished  the  contractor.— Green 
Bay  Lumber  Co.  v.  Adams,  672. 

6.  Inoumbrancers— The  maker  of  a  note  held  by  a  bank  then  in 

liquidation  obtained  its  surrender  by  reason  of  the  fact  that 
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the  president  of  the  bank  paid  the  note  either  in  cash  or  by  a. 
charge  to  his  account  which  had  sufficient  to  its  credit.  The 
maker  of  the  surrendered  note  gave  the  president  new  note» 
payable  on  demand  and  secured  them  by  mortgage.    Held, 

a.  The  president  acted  for  himself  and  not  as  trustee  for  the 
bank. 

b.  While  by  reason  of  the  taking  of  demand  notes,  there  was- 
no  extension  of  time,  yet  the  new  notes  did  not  secure  or 
evidence  an  antecedent  debt,  and  they  rested  on  sufficient, 
consideration  to  bring  their  holder  within  the  rights  of 
incumbrancers  for  valuable  consideration  under  the  mech- 
anics's  lien  law. — McGillivary  v.  Case,  17. 

7.  Bailroads — A  builder  constructing  a  union  depot  for  a  terminal 

railway  and  warehouse  corporation,  which  was  a  railroad  with- 
in the  statute,  Hnd  where  the  building  of  such  depot  was  the- 
real  and  primary  purpose  of  the  corporation's  organization, 
has  a  mecbanic*s  lien  on  the  corporation's  entire  railroad  pro- 
perty.  prior  to  incumbrances  and  liens  accruing  subsequent  to 
the  beginning  of  the  work. — Beach  &  Weld  v.  Wakefield,  567. 

8.  Suboontr€U3tors — Where  a  house  owner,  knowing  that  a  mater- 

ial man  was  furnishing  material  for  which  he  had  not  been 
paid,  and  having  funds  due  the  contractor  sufficient  to  pay  the 
duly-perfected  lien  for  material,  pays  the  contractor  in  advance 
and  also  other  subcontractors,  who  had  not  filed  their  liens,  he 
is  liable  for  the  amount  of  the  material  man's  lien.— Green  Bay 
Lumber  Co.  v.  Adams,  672. 

MISJOINDER— See  Pract.,  «. 
MISTAKE— See  Judgment.  ».  ". 
MORTALITY  TABLES— See  Evid.,  ". 

MORTGAGES— See  Adjud.,  «;  Corp.,  ».*,•;  Instruc,  •;  Gen. 
Assign.,  \\\*\  Notes  and  Bills,  «;  Pleading,  ";  Pbobatr 
JuB.;  Rail.,  ". 

1*  PoreolOBure- Attorney's  Fees— A  mortf^age  providing  that  it 
shall  secure,  in  addition  to  the  principal  debt,  all  sums  in  any 
way  to  become  due,  including  attorney's  fees,  does  not 
include  sums  due  for  services  of  a  stranger  in  trying  to  obtain 
an  extension  of  the  mortgage,  where  he  is  unsuccessful. — 
Steckel  &  Sons  v.  Standley,  694. 

2.  Same— Nor  does  it  secure  a  stranger  performing  services,  as 
against  a  purchaser  of  the  land,  though  the  stranger  after- 
wards acquires  the  mortgage. — Idem. 

8*  Same— A  chattel  mortgagee  is  not  entitled  to  expenses  of  a  trip 
to  foreclose  a  mortgage,  which  he  does  not  show  to  be  neces- 
sary or  reasonable.— /n  re  Windhorst,  58. 
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4.  Defbn8B3~  Waiver— The  fact  that  a  purchaser  withholds  a  por- 
tion of  the  price  claimed  by  the  mortgagee,  as  security  against 
the  claim  does  not  prevent  him  from  disputing  the  ralidity  of 
the  claim. — Steckel  &  Son  v.  Standly,  694. 

•5*  Installments  not  Due— Though  a  decree  in  foreclosure  may 
preserve  a  lien  for  installments  not  due«  yet  plaintiff  may  not 
make  his  lien  for  installments  not  due  senior  to  those  due,  and 
sell  subject  to  the  senior  lien.  He  must  sell  sufficient  only  to 
satisfy  installments  due,  or  sell  the  whole,  and  look  to  the  sur- 
plus to  satisfy  installments  not  due.— Kilmer  v.  Gallaher,  676. 

6*  Tender— A  tender  to  a  mortgagee  of  the  amount  due  on  the 
mortgage  is  kept  good  although  no  money  was  paid  to  the  clerk 
of  the  district  court  in  pursuance  thereof  because  the  latter 
preferred  a  certificate  of  deposit,  where  the  money  was  at  all 
times  subject  to  his  order  and  under  his  control.— Steckel  v. 
Standley,  694. 

7*  Waiver^A  mortgagee  waives  his  right  to  insist  that  the  money 
owing  on  ihe  mortgage  be  produced  where  the  owner  of  the 
property  subject  to  the  mortgage  offered  to  pay  the  amount 
due  and  could  have  produced  it  within  a  few  minutes  and 
offered  to  do  so  but  was  assured  by  the  former  that  the  money 
would  not  be  accepted  unless  his  alleged  claim  was  paid  in 
full.— /dem. 

S»  ^eoor6ins  —  Notice — A  recorded  chattel  mortgage  does  not 
impart  constructive  notice  where  the  only  description  is  by 
reference  to  the  names  of  the  various  items  of  machinery  cov- 
ered by  the  amount  apportioned  to  each,  without  any  statement 
as  to  the  possession,  ownership,  or  location,  or  other  things  to 
aid  in  its  identification.— Iowa  Lumber  Co.  v.  Cassidy  &  Bro., 
564. 

^.  Settlement  by  Debtor— A  mortgagee  may  complain  of  a 
fraudulent  settlement  between  the  mortgagor  and  the  holder 
of  a  mechanic's  lien  paramount  to  the  mortgage  whereby  the 
amount  of  the  lien  is  fixed  at  a  sum  in  excess  of  that  actually 
due.— Beach  &  Weld  v.  Wakefield,  667. 

10*  Tetokinff — A  valid  claim  not  secured  by  mortgage  at  the  time  of 
a  purchase  of  real  property  cannot  be  tacked  to  the  mortgage 
debt  and  made  a  lien  upon  the  property  by  the  purchase  of  the 
mortgage  after  the  title  to  the  property  has  vested  in  the  pur- 
chaser although  the  latter  retains  a  portion  of  the  purchase 
price  on  account  of  the  claim,  not  because  it  was  conceded  to 
be  due  but  as  security  against  liability  therefor.— Steckel  & 
Son  V.  Standley.  694. 

MOTIONS— See  Judgment,  ";  Pract.,  «,«•, 
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MOTION  AND  DEMURRER— See  Adjdd.,^;  Plead.,  »,»«;  Pbact., 

";  Pract.  Sup.  Ct.,  «. 
MULCT  LAW— See  Intox.  Liq..  \*\  Taxation.  •/. 

MUNICIPAL  CORPORATION~See  Bonds,  ^  «,  Evid  ,  ",«; 
Constitutional  Law,  *\  Lim.  Actions,  M  Negli.,  *;  Office 
AND  Officers,  », «;  Taxation,  \  «. «,  *,  •,  ^  % ». 

1.  Debt— A  contract  for  a  street  improvemeat  under  which  a  city 

agrees  to  pay  a  specific  sum  at  a  stated  time  is  a  debt  within 
the  constitutional  inhibition  against  incurring  indebtedness  in 
excess  of  five  per  cent,  of  the  value  of  its  taxable  property^ 
where  the  contractors  are  under  no  obligation  to  accept  the 
proceeds  of  local  assessment  bonds  or  the  amount  derived  from 
such  assessments  on  abutting  property,  and  the  city  has  no 
funds  which  it  can  lawfully  use  to  meet  the  payments  as  they 
fall  due  under  the  contract,  and  has  issued  bonds  and  levied 
assessments  to  reimburse  itself  for  the  amount  to  be  paid  to- 
the  contractors. — Allen  v.  City,  90. 

2.  Constitutional  Limit  —  Money  raised   to    pave  one  street  be- 

comes a  trust  fund,  and  if  used  on  another  street  a  debt  i& 
made  to  that  trust  fund.  If  the  debt  so  made  exceeds  the  con- 
stitutional limit,  a  paving  assessment  to  reimburse  the  city  for 
the  trust  money  and  bonds  for  that  purpose,  payable  out  of  a 
special  paving  tax,  are  both  invalid,  and  no  paving  contract 
may  be  made  looking  to  such  reimbursement. — Idem 

3*  Order  of  Payment — The  income  of  each  year  must  be  used  to- 
pay  debts  of  that  year,  to  the  exclusion  of  prior  warrants 
issued,  presented  for  payment  and  endorsed  *'  Unpaid  for  want 
of  funds.'*- Phillipsv.  Reed,  381. 

4.  Priorities— Code,  section  660,  providing  that  warrants  when 
presented  to  the  city  treasurer,  if  not  paid  for  want  of  funds, 
shall  be  endorsed  by  that  officer  with  the  date  of  presentation, 
and  paid  in  order  thereof,  applies  only  as  between  warrants 
issued  in  a  given  year. — Idem, 

5*  Oontraot— Paving— The  statute  making  it  incumbent  on  a  city 
to  establish  the  grade  of  a  street  before  paving  it  does  not  pre- 
clude the  city  from  ordering  the  paving  and  making  the  con- 
tract therefor  before  it  has  established  the  grade,  where  the 
contract  is  made  with  reference  to  a  pro  osed  grade,  which  i» 
established  before  any  work  is  done. — Allen  v.  City,  90. 

6.  Same — A  contract  by  a  city  with  a  paving  contractor  requiring^ 
the  contractor  to  rpplace  defective  work  at  any  time  within 
two  years,  and  providing  that,  if  he  fails  to  do  so,  the  city  may 
replace  it  and  recover  the  expense  of  him  and  his  bondsmen,. 
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does  not  provide  for  an  expenditure  for  repairs  of  streets, 
within  Code,  section  465,  requiring  the  city  to  pay  for  such  ex- 
penses out  of  the  general  fund. — Idem. 

7*  Hififliway — Notice — A  city  is  chargeable  with  notice  of  an  exca- 
vation extending  to  the  sidewallc,  made  for  the  purposes  of  a 
basement  window,  under  the  direction  of  a  member  of  a  firm 
of  building  contractors  who  was  a  member  of  the  city  council 
and  chairman  on  streets  and  alleys,  notwithstanding  that  he 
had  not  obtained  a  permit  to  make  the  excavation,  where  it 
does  not  appear  that  such  a  permit  was  necessary.— Key es  v. 
City,  509. 

8.  OrdincuioeS'— A  charter  requirement  that  ordinances   be  re- 

corded is  merely  directory,  is  complied  wilh  by  their  publica- 
tion in  book  form,  and  where  it  provides  for  their  receipt  in 
evidence  without  further  proof,  their  having  been  signed  by 
the  mayor  will  be  presumed. — Allen  v.  City,  90. 

9.  STATVTR—Bepeal — An  act  expressly  repealed  in  a  statute  under 

which  a  municipal  ordinance  was  placed  and  enacting  a  sub- 
stitute therefor  does  not  affect  the  ordinance  if  in  harmony 
with  the  new  provisions. — Idem, 

10.  Taxation^-AssBSSMBNT   Cbrtificatbs—A    town    council     is 

authorized  to  issue  an  assessment  certificate  for  aspecial  assess- 
ment to  pay  for  street  paving,  expressing  the  assessment  as 
due  and  payable  immediately,  unless  the  owner  of  the  property 
assessed  shall  sign  an  agreement  endorsed  thereon  so  as  to 
extend  the  time  of  payment.— Talcott  v.  Noel,  470. 

11.  Notice  oj  Records — A  purchaser  of  an  assessment  certificate 

issued  by  a  town  council  upon  a  special  assessment  to  pay 
for  street  paving  is  charged  with  notice  of  the  records  of  the 
town  disclosing  the  condition  as  to  the  improvement,  con- 
tract and  assessment  and  of  the  town  ordinance  on  the  sub- 
ject of  such  improvement  providing  for  the  issuing  of  the 
certificate,  and  permitting  an  owner  liable  for  an  assess- 
ment by  an  agreement,  to  change  the  time  of  payment  as 
therein  specified. — Idem. 

12.  Assessment  Rule— The  front  foot  rule  applied  to  the  assessment 

of  land  abutting  a  street  for  paving  the  street  will  be  sustained, 
though  the  assessment  exceeds  the  benefits  conferred. — Allen 
V.  City.  90. 

18*  Fatnn(/— Though  a  city  cannot  assess  an  abutting  lot  owner 

for  money  expended  merely  to  grade  a  street,  it  can  in- 
clude in  a  paving  assessment  such  cost  of  excavating  as 
would  be  reasonable  and  necessary  to  prepare  the  surface 
for  paving.— /dem. 
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14*  Exemptions — Lands  within  the  limits  of  a  city,  portions  of 
which  are  used  for  farming,  lumbei  yards,  stone  qaarries  and 
'  an  ice  house,  a  part  rented  for  pasture  and  another  for  a 
nursery,  and  which  adjoin  or  have  upon  them  municipal  con- 
veniences, such  as  light,  patrol  boxes,  and  the  like,  are  not 
occupied  and  used  in  good  faith  for  agricultural  purposes  so  as 
to  be  exempt  from  taxes  for  city  purposes.  Neither  is  a  special 
paving  tax  one  to  which  such  exemption  may  apply. — Idem, 

15*  Publlo  Improvements — ^The  fact  that  a  special  assessment 
levied  by  a  town  council  to  pay  for  a  street  paving  was  not 
certified  to  the  county  auditor  for  collection  by  the  county 
treasurer  does  not  excuse  a  purchaser  of  the  real  property  on 
which  such  assessment  is  a  lien  from  failure  to  talce  notice  of 
such  assessment.— Talcott  v.  Noel,  470. 

16*  Same— Where  an  improvement  was  ordered  made,  and  the 
assessment  levied  with  the  right  in  view  of  the  city  to  agree 
with  the  lot  owner  to  an  extension  of  time  of  payment  of  the 
assessment  certificate,  it  cannot  be  objected  that  the  city  had 
exhausted  its  authority  in  the  premises  before  executing  the 
agreement,  this  being  a  part  of  the  entire  scheme  for  making 
the  improvement.— /dem. 

NEGLIGENCE- See  Banks,  M  Damages,  •;  Evid.,";  Forgery, 

1     >•  "RatT        6    10    11     is     is    17     18    tS     S4    tS    M 

1*  Bvidenoe — Evidence  that  after  plaintiflf  was  thrown  from  de- 
fendant's baclc  and  received  the  injuries  complained  of  the  lat> 
ter  had  a  door  placed  upon  the  hack,  is  not  admissible  for  the 
purpose  of  proving  that  the  defendant  was  negligent  in  not 
having  a  door  on  the  hack  at  the  time  of  the  accident,  espe- 
cially where  the  only  negligence  complained  of  is  in  the  man- 
ner in  which  the  hack  was  driven. — Beard  v.  Guild,  476. 

2*  Same— Evidence  as  to  the  general  build  and  make-up  of  a  hack 
from  which  plaintiff  was  thrown  is  admissible  in  that  state  of 
the  pleadings  — Idem. 

8*  CoMPETENcr— A  witness  cannot  give  an  opinion  as  to  the  condi- 
tion of  repair  of  a  house  destroyed  by  fire.— McMahon  v.  City, 
62. 

4.  Higrh ways- Con^r 1 6f /^ory  Negligence— One  was  not  guilty  of 

contributory  negligence  precluding  recovery  for  injuries  sus- 
tained by  falling  into  an  unguarded  and  unlighted  excavation 
in  the  street  extending  to  the  sidewalk,  in  attempting  to  pass 
over  the  walk  at  night.— Keyes  v.  City,  509. 

5.  Muzdoipal   Oorporations— A  city  in  making   contracts   for 

macadamizing  its  streets,  stipulated  that  a  certain  price  per 
square  >ard  should  be  deducted  from  the  estimate  for  the  use 
of  the  steam  road  roller.    The  city*s  agent  used  the  roller 
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without  suficROStioQ  from  the  contractor,  and  the  city  retained 
the  stipulated  price.  Held,  that  it  could  not  escape  liability 
for  a  fire  set  by  the  roller  on  the  ground  that  the  use  of  the 
roller  was  for  the  public  benefit.— McMahon  v.  City,  62. 

6.  Plea  and  Oharsre — Where  the  negligence  charged  consisted  of 
driving  a  hack,  in  which  plalntiflf  was,  over  a  rough  street,  at 
a  rapid  pace,  and  a  careless  attempt  to  go  around  another 
team,  it  was  cfrror  to  submit  the  issue  of  failure  to  furnish  safe 
horses,  careful  drivers,  or  good  vehicles,  and  to  keep  the  lat- 
ter in  repair.— Beard  v.  Guild,  476. 

NEGOTIABLE  PAPER-See  Notes  and  Bills.  \  \  »,  •.  \  \  •. 
NEW  TRIAL— See  Pract..  ". 
NOTARIES— See  Banks,  \  *, 

NOTES  AND  BILLS— See  Contkacts,  »,  *,  »;  Estoppel,  M 
EviD..  *. 

1.  Alteration— An  alteration  of  a  promissory  note  after  its  execu- 
tion by  the  insertion  of  the  figure  **6**  which  made  it  draw  in- 
terest at  that  rate  per  cent,  is  not  m  iterial  where  as  executed 
the  note  bore  interest  from  date  and  the  law  tixed  same  rate  — 
James  v.  Dal  bey.  468. 

2*  Assigrnmont  of  Mortgrasre— The  purchaser  of  a  promissory  note 
upon  which  a  payment  is  endorsed  and  to  whom  real  estate 
mortgages  given  to  secure  it  are  delivered  does  not  acquire 
title  to  chattel  mortgages  given  as  additional  security  and 
transferred  to  one  who  made  the  endorsed  payment  — Waller 
V.  Staples,  738. 

8*  Delivery — One  to  whom  a  note,  left  with  two  of  the  makers  for 
immediate  delivery,  upon  condition  that  a  jndgmont  against 
those  makers  with  interest  and  costs  should  be  paid  forthwith 
and  satisfied  of  record  and  the  other  maker  be  released  from 
all  liability  thereon,  was  subsequently  delivered  without  hav- 
ing the  judgment  including  costs  paid  in  full,  is  not  charged 
with  knowledge  of  the  conditions  and  is  not  affected  by  them 
where  the  agent  who  acted  for  her  throughout  the  transaction 
had  no  knowledge  of  such  conditions. — Sawyers  v.  Campbell, 
897. 

4.  Implied  Warranty—One  who  transfers  without  recourse  a 

promissory  note  together  with  a  mortgage  apparently  given  to 
secure  it,  thereby  implicitly  warrants  the  validity  of  the  secu- 
rity.—Waller  V.  Staples.  788. 

5.  Indorser— One  of  two  joint  makers  of  a  note  executed  a  mort- 

gage to  secure  it.  stipulating  that,  in  case  of  a  default  in  the 
interest,  the  principal  should  become  due.    For  failure  to  pay 
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the  interost.  the  priocipal  was  declared  due  under  the  mort- 
gage, judgment  was  entered  thereon  against  the  mortgagor, 
and  the  mortgage  was  foreclosed.  Held^  that  the  note  did  not 
thereby  become  due»  so  as  to  charge  the  payee  on  his  indorse- 
ment made  on  the  transfer  of  the  note. — Trease  v.  Haggin,  458. 

•  Present OQent— The  presentation  of  a  note  not  p&yable  at  any 
particular  place  at  the  old  place  of  business  of  the  maker  and 
at  a  bank  in  the  town  where  it  is  payable,  is  not  such  a  demand 
as  will  charge  an  indorseron  his  indorsement,  where  no  inquiry 
was  made  as  to  the  maker^s  whereabouts. — Idem. 

7*  Sureties— A  provision  in  a  note  for  an  extension  on  request  of 
the  ''makers**  includes  sureties,  where  they  signed  as  makers, 
though  the  payee  knew  they  were  sureties  only. — Sawyers  v. 
Campbell,  897. 

8*  ExTBNSiON—J/^ero^ion— A  provision  written  across  the  face  of  a 
note  **Upon  the  written  request  of  all  the  makers  of  this  note 
made  on  or  before  June  15.  1896,  the  payee  agrees  that  the 
time  of  payment  shall  be  extended  six  mouths  from  the 
maturity  thereof,  or  note  renewed  for  that  time.**  is  not  such 
an  alteration  as  will  release  the  sureties  who  also  signed  the 
note,  where  such  words  were  intended  to  include  such  sure- 
ties.— Item. 

9*  Renew AL—Sureties  on  a  note,  on  its  maturity,  executed  a  joint 
note  to  the  payee,  on  the  margin  of  which  he  made  an  endorse- 
ment to  the  effect  that  payment  of  the  note  would  cancel  the 
old  note,  which  was  attached.  Held^  that  this  was  a  renewal 
of  their  surety  obligation  and  not  the  creation  of  a  new  and 
independent  indebtedness. — Bank  v.  Eyre,  18. 

NOTICE— See  MuN.  Corp.  ^  ";  Pract.  ";  Trusts,  »,  ^\ 

OBJEC ITONS— See  Evid.  ". 

OBJECTION  BELOW— Sea  Crim.  Law,  ^  Practs.  Sup.  Ct.  »,  ". 

OFFICE  AND  OFFICER~See  corp  ,  •. . 

1.  Where  a  council  is  empowered  to  appoint  a  street  commissioner 
at  a  stated  meeting,  fails  to  appoint  then  and  approves  incum- 
bent's bond  as  a  hold-over,  it  cannot  later  reconsider  that  ap- 
proval and  appoint  a  successor. — State  v.  Alexander,  177. 

2*  Tie  Vote— Go  a  vote  by  a  city  council  to  appoint  k  street  com- 
missioner, three  members  vot«>d  yea,  two  did  not  vote,  and  one 
voted  for  another  person  ;  the  latter  three  were  recorded  as 
voting  no,  and  the  mayor,  deciding  that  there  was  a  tie,  voted 
yea  and  declared  the  motion  carried.  Held,  that  such  pro- 
ceeding was  void. — Idem. 
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8.  TestiDfir  Rifflit  to  Offloe— C7ourte— The  district  court  has  juris- 
diction of  an  action  to  test  the  right  to  office  of  a  street  com- 
missioner appointed  by  the  city  council  under  Code,  1878, 
section  524,  authorizing  a  city  council  to  provide  by  ordinance 
for  such  city  offices  aa  should  be  necessary,  though  there  it  an 
ordinance  which  provides  a  contest  before  the  council  as  to 
elective  municipal  officers. — Idem, 

4.  Injunction— Code,  1878.  section  8886,  authorizing  an  injunction 
in  certain  actions  by  ordinary  proceedings,  does  not  authorize 
a  court  to  enjoin  a  public  officer  from  exercising  the  duties 
pertaining  to  his  office,  in  an  action  to  test  his  right  to  hold  it, 
where  the  pleadings  show  that  he  was  in  actual  possession  of 
the  office  and  discharging  its  duties  at  the  time  the  action  was 
commenced. — Idem. 

ORDINANCES-See  MuN.  Corf.,  •, ». 

ORIGINAL  NOTICE-See  Pract..  *»,  «,  *•;  Wills,  \ 

PARENT    AND    CHILD— See  Trusts,  »,*. 

Where,  in  action  for  wrongful  discharge  from  employment,  there 
was  evidence  that  plaintiff  was  of  age,  and  that  he  worked  for 
his  father  after  he  was  discharged,  evidence  that  he  received 
no  compensation  from  his  father  is  admissible. — Gwinn  v. 
Richardson,  207. 

PARTIES— See  County  Att'y.  «;  Pract.,  \  *. 
PARTITION  -  See  Estoppel,  «. 
PAVING-See  MuN.  Corp..  »,  •.  »•. 
PAYEES— See  Guaranty. 

PAYMENT. 

1.  By  Acceptance  of  Order — Where  a  building  contractor  gave  his 
subcontractor  an  order  on  the  owner  for  the  amount  due  the 
subcontractor,  which  order  was  expressed  to  be  in  full  settle- 
ment and  was  accepted  by  said  owner,  it  operated  as  a  pay- 
ment.—Beach  &  Weld.  V.  Wakefield,  568. 

2*  Samb— A  subcontractor's  right  to  a  lien  is  not  extinguished  by 
his  taking  in  payment  of  his  claim  against  the  contractor  an 
accepted  order  drawn  by  the  contractor  on  the  owner  which 
order  is  not  paid. — Idem. 

PERSONAL  INJURIES— See  Damages,  >,  «,  ';    Evm.  ",  «,  «.  »*,  "; 

MuN.  Corp.  '. 
PERSONAL  TRANSACTIONS  WITH  DECEASED-See  Evid.  »»,  »•. 

PLEA  AND  CH ARGE-See  Negli.  •. 

Suit  on  contract  for  labor.  Contract  admitted,  with  claim  that 
substitute  was  made.   Reply  denying  that  substituted  contract 

Small  figures  refer  to  •ubdlvislons  of  Index.    The  others  to  page  of  report. 


796  Indbx. 

Plba  and  CH4B6B    Continued  to  Plbad. 

had  been  completed,  without  allegation  that  new  contract  was 
conditional  on  the  performance  of  a  condition  by  the  defend- 
ant. Held,  an  instruction  that  plaintiff  could  recover  if  the 
new  contract  was  conditioned  on  a  performance  which  defend- 
ant had  refused  to  perform,  is  a  departure  from  the  issues. — 
Pitstick  v.  Osterman,  189. 

PLEA  AND  PROOF-LiBEL,  ^  Negli.  «;Pract.  «;  Rail.  ». 

1.  A  plaintiff  in  a  creditor's  suit,  who  bases  his  claim  on  a  judg- 
ment of  the  .district  court,  secured  by  filing  a'transcript  of  a 
judgment  of  the  superior  court,  cannot,  on  failing  to  prove 
that  such  transcript  had  been  filed,  rely  on  the  judgmcDt  of 
the  superior  court.— Peterson  v.  Gittings.  806. 

'2*  Same — Where  no  excuse  on  account  of  drought  is  pleaded  to  a 
contract  of  agistment,  evidence  that  pasture  furnished  was 
good  pasture  for  a  drought  year  is  immaterial.—Cattle  Co.  v. 
Anderson,  281. 

B.  Fraud— An  alleged  false  representation,  that  plaintiff's  attoroey 
bad  offared  to  settle  his  suit  for  a  stated  sum  is  not  admissible 
to  avoid  a  settlement  made  between  plaintiff  and  defendant's 
attorney,  unless  set  up  in  pleading. — Johnson  v.  Railway,  1. 

4.     Waiver— A  party  who   permitted  the   introduction,  without 
objection,  under  a  general  denial,  of  evidence  relevant  to  an 
issue  of  fraud,  which  was  not  averred,  is  deemed  to  have  con- 
sented to  the  trial  of  that  issue. — Beach  &  Weld  v.  Wakefield, 
567. 

PLEADING— See  EviD., ';  Pract.,  «,  •, »«;  Rail  ,  ». 

1*  Abatement— Pfea  in  abatement  is  not  necessarily  good  because 
Code  1878,  section  2738,  provides  that  such  a  plea  may  be  joined 
with  one  in  bar,  since  the  statute  does  not  undertake  to  specify 
what  shall  be  considered  a  good  plea  in  abatement. — Moffitt  v. 
Chicago  Chronicle  Co.,  407. 

2*  Aznendtnents— An  amendment,  filed  after  the  submission  of  the 
case,  asking  additional  relief,  is  properly  disregarded,  where 
such  relief  cannot  be  given  without  rt^-opening  the  case  and 
hearing  further  testimony.— Burkhardt  v.  Burkhardt,  869. 

8.  CnaiNO  Variance— In  an  action  for  an  accountiifg,  there  was  a 
plea  of  full  settlement,  and  evidence  which  tended  to  show 
special  settlements,  and  that  there  were  mistakes  if  not  fraud, 
in  them,  and  which  warranted  a  finding  that  there  bad  been  no 
full  and  final  settlement,  and  that  defendant  was  not  misled  by 
a  claim  of  fraud  and  mistake  set  up  by  an  amendment  filed  by 
plaintiff,   without  leave,  after  verdict.    Held,  it  was  not  an 

Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


Index.  79T 

Plbad.    Continoed 

abuse  of  discretion  to  permit  the  amendment  to  stand.— Weiland 
V.  Ehlers,  186. 

4.  "Cause  of  AotiOD"  Defined— In  an  action  to  recover  dama^ices 

for  negli^nce,  "the  cause  of  action,"  as  used  in  pleadin^^,  ia 
not  the  injury  wrongfully  inflicted  through  defendant's  neg- 
ligence, but  is  the  fact  or  facts  that  justify  the  action,  or  show 
the  right  to  maintain  it.  If  this  were  not  the  rule  one  petition 
charging  one  negligence  might  always  be  amended  so  long  as 
the  amendment  confined  itself  to  charging  some  other  negli> 
gence.— Box  v.  C.  R.  I.  &  P.  Ry.  Co.,  660. 

5.  Oonstrued — A  petition  for  contribution,  alleging  that  plaintiff 

and  defendant  were  tenants  in  common  of  land,  does  not  by 
implication  state  they  were  partners,  because,  in  the  deed  con- 
veying the  land  to  them,  attached  as  an  exhibit  to  the  petition, 
their  names  were  written  as  partnership  titles  usually  are« — 
Koboliska  v.  Swehla,  124. 

6.  Contributory  Negrllffenoe — A  petition  based  on  defendant's 

negligence  in  shooting  plaintiff  with  a  revolver  must  show  that 
plaintiff  was  free  from  contributory  negligence.— Kleineck  v» 
Reiger.  325. 

7.  Demurrer — A  demurrer  to  a  complaint  in  a  special  proceeding 

because  the  facts  stated  do  not  entitle  plaintiff  to  the  relief  de- 
manded is  insufficient. — In  re  McMurray,  648. 

8*  Mection  of  Remedies— Defendant  in  an  action  for  goods  sold 
and  delivered  may,  after  a  plea  of  rescission  and  tender  back 
of  the  goods  has  been  held  bad  on  demurrer,  because  the  prop* 
erty  was  held  for  an  unreasonable  time,  amend  by  pleading  a 
breach  of  a  warranty  of  the  goods.— Thorson  v.  Baker,  49. 

9.  Motion  andc Demurrer— Motion  for  more  speciiic  statement 
and  not  demurrer  is  the  remedy,  where  petition  of  one  who 
has  paid  a  mortgage  for  contribution  from  his  cotenant,  does 
not  state  the  da'es  of  payment  or  the  rate  of  interest.— Kobol- 
iska V.  Swehla,  124. 

10.  Same— Immaterial  matter  cannot  be  expurgated  by  demurrer, 

under  Code,  section  8618,  providing  that  such  matter  may 
be  stricken  out  on  motion. — In  re  McMurray,  649. 

11.  Prayer— Cos^s— One  who  held  land  as  security  for  a  debt  was 

induced  by  fraud  against  himself  and  debtor  to  deed  the  land 
to  a  ihird  party,  who  deeded  to  another,  who  was  also  a  party 
to  the  fraud.  He  sued  them,  and  secured  a  decree  setting  aside 
the  deeds,  subjecting  the  land  to  his  claim,  and  awarding  fore- 
closure. Held,  that,  except  as  to  foreclosure,  he  was  entitled 
to  costs  against  the  fraudulent  defendants  under  a  prayer  for 
general  relief  and  costs. — Mountain  v.  Low,  408. 
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12.  Same — An  allowance  for  rent  collected  by  a  mortgagee  as  agent 
for  a  mortgagor  is  properly  allowed  to  the  latter*s  transferee 
in  an  action  to  foreclose  the  mortgage  where  he  does  not  seek 
by  way  of  counterclaim  to  recover  for  the  rent  bat  alleges  that 
the  claim  therefor  was  assigned  to  him  and  asks  to  have  it 
adjudicated  in  the  action. — Steckel  &  Son  v.  Standiy,  695. 

18.  Batifioation — Batifioation  of  the  act  of  an  alleged  agent  is 
equivalent  to  prior  authority  and  need  not  be  specially 
pleaded.— Smith  v.  Dea  Moines  Nat.  Bank,  627. 

14.  Waiver — That  the  expiration  of  the  time  limit  on  a  ticket  was 
waived,  must  be  pleaded. — Trezona  v.  By.,  22. 

15*  Same— The  defense  that  a  condition  in  policy  prohibiting  addi- 
tional exposures  was  waived,  and  which  was  not  pleaded, 
should  not  be  submitted ;  nor  is  evidence  that  the  exposures 
were  shown  an  agent  admissible,  as  relating  to  a  description 
of  the  property. — McCoy  v.  Ins.  Co.,  80. 

16.  Same — A  waiver  of  a  right  to  recover  must  be  pleaded  to  be 
available  and  relief  not  prayed  for  should  not  be  granted. — 
Brown  v.  Legion  of  Honor.  489. 

17*  Limitations — Where  a  defendant,  in  his  demurrer  does  not  raise 
the  question  of  limitation  of  the  action  it  will  be  treated  on 
appeal  as  waived — In  re  McMurray,  649. 

PLEA  IN  ABATEMENT-See  Pleading.  K 

PRACTICE— See  Adjdd.,  «;  Codntt  Att'y,  •;  CBEDrroRS,  \  «; 
Cbim.  Law,  »»;  Evid.,  ",  ",  ";  Fraud  Conv..  •;  Instructions. 
•;  Judgments,  •,  ^;  Jurors,  *;  Plea  and  Proof,  ^  Pleading, 
\  »,  »»;  Tel.  Companies,  •,  ",  ";  Wills.  »,  *,  K 

1*  Aotlons — Party  in  Interest — Acts  Seventeenth  General  Assem- 
bly, chapter  56,  provides  (section  1)  that  all  cities  of  the  first 
class  may  provide  by  ordinance  for  the  payment  of  salaries 
to  officers,  and  (section  2)  that  all  fees  allowed  by  law  for 
their  services  shall,  by  such  officers,  when  collected,  be  paid 
into  the  city  treasury.  Held,  that  where  a  city  has  so  pre- 
scribed by  ordinance,  it  may  maintain  an  action  against  the 
county  for  fees  earned  by  such  officers  in  vagrancy  cases. — 
City  V.  Polk  Co.,  525. 

2.  Foreign  Corporations— -Es<oppe^— A  foreign  corporation  which 
had  obtained  no  permit  authorizing  it  to  do  business  in  the 
state,  was  not  thereby  rendered  incapable  of  maintaining  an 
action  in  the  local  courts  against  a  non-resident  for  damages 
under  a  contract  executed  and  to  be  performed,  except  as  to 
the  delivery  of  the  property,  in  another  state. — Cattle  Co.  v. 
Anderson,  281. . 

SmiiU  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


Index.  799 


Pbao.    Continued 


8*  Venue— The  venue  of  an  action  upon  a  bond  executed  by  the 
officers  of  an  accident  association  conditioned  upon  the  per- 
formance by  the  association  of  the  requirements  of  a  contem- 
plated decree  of  the  Supreme  Court,  will  be  changed  to  the 
county  in  which  the  signers  of  the  bond  resided  when  the 
action  was  brought,  and  continued  to  reside  at  the  time  of  the 
filing  of  an  application  to  transfer  the  cause  to  that  county. — 
Prader  v.  Ass'n.,  481. 

4.  Action  on  Bond— A  decree  against  a  corporation  required  the 
officers  to  make  provision  for  payment,  and  for  failure  to  com- 
ply therewith  contempt  proceedings  were  instituted  against 
them,  which  the  Supreme  Court  stayed  on  their  giving  bond 
to  secure  the  performance  of  any  deoree  rendered  in  the  cause 
by  the  Supreme  Court  on  appeal.  The  bond  did  not  specify 
any  place  of  performance.  Held,  that  by  the  contempt  pro- 
ceedings the  officers  did  not  become  parties  to  the  decree,  so 
as  to  authorize  a  suit  against  them  on  the  bond  in  the  county 
in  which  the  decree  was  rendered,  under  Code,  1873,  section 
2581,  authorizing  a  suit  on  a  contract  to  be  performed  in  a  par- 
ticular place  to  be  brought  in  a  county  where  performance  is 
to  be  had. — Idem. 

^.  Same — They  did  not  become  such  parties  by  giving  the  bond, 
though  it  provided  for  the  performance  of  the  decree  of  the 
district  court. — Idem. 

6*  S^me — An  action  on  a  bond  to  secure  the  performance  of  a 
decree  which  merely  makes  the  signers  liable  for  damages  for 
non-performance,  and  does  not  require  them  to  perform  it,  is 
a  personal  action  and  must  be  brought  in.  the  county  where 
defendants  reside. — Idem. 

7»  Admissions  for  One  Trial— The  weight  to  be  attached  to  a 
concession,  entered  in  an  action  on  a  policy  for  the  purposes 
of  one  trial  only,  that  a  contract  of  insurance  existed  which 
might  operate  as  a  forbidden  additional  insurance,  was  for  the 
trial  court  on  a  subsequent  trial  against  another  company,  the 
fact  of  the  additional  insurance  being  then  denied. — Taylor  v. 
Insur.  Co.,  275. 

Aeeuoy — See  '»,*^  post. 

8.  Amendment  and  Answer — A  petition  to  which  no  interroga- 

tories to  defendant  are  attached  cannot,  after  issue  joined,  be 
refiled,  with  interrogatories,  under  the  guise  of  an  amendment, 
thus  compelling  answer  a  second  time. — Theis  v.  By.  Co.,  622. 

9,  Arrest  of  Judement— Pleading— Under  Code  1878,  sections 

2842,  2843,  requiring  an  amendment  filed  by  leave  of  court 
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after  verdict  and  pending  motion  in  arrest  to  be  denied  or  con- 
fessed, a  failure  to  move  to  strike  or  respond  amounts  to  an 
admission  of  the  facta  stated. — Beard  v.  Guild,  476. 

Bonds— See ',  *,  *,  •  ante;  **posL 

10»  Certiorari  -The  writ  of  certiorari  cannot  be  gpranted  when  the 
error  can  be  corrected  on  appeal.— Oyster  v.  Bank,  89. 

11»  Ohalienfire  to  Juror— Error  in  overruling  a  challenge  to  a  juror 
is  not  prejudicial,  where  the  peremptory  challenges  of  the 
party  are  not  exhausted. —Haggard  v.  Peterson,  417. 

12*  Same— A  challenge  to  a  juror  who  was  examined  as  to  his  feeling 
or  bias  in  the  words,  **The  plaintiff  challenges  ^.he  juror  for 
cause,**  is  too  indefinite  in  not  stating  the  grounds.— /(i«m. 

18«  Ohanire  of  Venue — Motion — Defendants  who  are  non-residents 
of  the  county  must  move  to  dismiss  the  action,  as  required  by 
Code,  section  3502,  to  entitle  them  to  a  dismissal,  after  there 
had  been  a  dismissal  as  to  the  resident  defendants,  though  the 
nonresidents  alleged  in  their  answer  that  the  action  was 
brought  in  the  wrong  county,  where  the  issue  raised  by  such 
allegation  had  been  litigated  by  the  denial  of  their  motion  for 
a  change  of  venue,  and  from  this  they  are  not  relieved  because 
the  case  is  taken  under  advisement. — Brown  v.  Legion  of 
Honor.  440. 

Cities- i?ee  \  ante, 

14.  Collateral   Attcusk — A   judgment  determining  that  jurisdic- 

tional facts  authorize  the  court  to  proceed,  is  good  against 
collateral  attack,  and  if  good  between  the  parties  is  so  against 
strangers,  in  the  absence  of  fraud  or  collusion. — Applegate  v. 
Applegate,  812. 

15.  Executor  and  Administratok— The  validity  of  the  appoint- 

ment of  an  administrator  with  the  will  annexed  cannot  h% 
collaterally  attacked  in  an  action  by  him  to  recover  assets  of 
the  estate.— Seery  v.  Murray,  884. 

16.  Continuance — Plaintiff  is  not  entitled   to  a  continuance  to 

await  the  result  of  an  appeal  he  intends  to  make  from  a  ruling 
Fustaining  exceptions  to  interrogatories  filed  with  petition,  on 
the  answer  to  which  he  is  compelled  to  rely  to  prove  his  case, 
even  if  such  order  be  appealable. — Theis  v.  By.,  528. 

17.  Same — Continuance  in  an  action  for  libel  will  not  be  granted  on 

the  ground  of  the  absence  of  the  reporter  who  wrote  the  arti- 
cle complained  of,  where  he  was  not  subpoenaed,  but  was 
present  at  defendant's  request  when  the  case  came  on  for  triaL 
and  subsequently  left  the  city  because  the  latter*s  counsel  re- 
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peated  to  him  a  remark  of  plaintiff's  attorney  that  he  onght  to  be 
prosecated  for  criminal  libel,  and  refused  to  return  unless  as- 
sured that  no  effort  would  be  made  to  indict  him,  and  although 
defendant's  counsel  knew  that  he  intended  to  leave  the  city  no 
effort  was  made  to  detain  him.  and  no  showing  was  made  that 
the  witness*  evidence  could  be  obtained  at  any  time. — Moffitt 
V.  ChicaflTO  Chronicle  Co.,  407. 

Demurrer— See  ",  post. 

Equity  and  Law— See  ••,  post. 

18.  Bstoppel— See  *,  ante — The  fact  that  after  a  loss  a  policy  was 

issued  and  antedated,  and  insured  sued  on  it,  and  forced  a 
compromise,  does  not  estop  him  to  deny  the  existence  of  the 
contract  in  an  action  on  another  policy  prohibiting  additioaal 
insurance. — Taylor  v.  Insur.  Co.,  273. 

19.  BxoeptionB— A/oWon  for  New   Trial— Where  instructions  are 

excepted  to  when  given,  it  is  immaterial  that  such  exceptions 
in  the  motion  for  new  trial  are  general.— Ellis  v.  Leonard,  487. 

Fees — See  \  ante. 

Foreign  Corporations— See  *,  ante; »,  *»,  *»,  post. 

Harmless  Brror-^See  »,  ",  post. 

20.  Instruotions— A  refusal  to  strike  ^n  item  from  a  claim  and  the 

admission  of  evidence  thereon  is  harmless  where  instructions 
exclude  the  item  and  same  is  remitted  after  verdict. — Gwinn 
V.  Richardson  &  Co.,  207. 

21.  Requesting  Instructions- Where  evidence  is  admissible  for  a 

particular  purpose,  appellant  cannot  object  on  appeal  to  the 
court's  failure  to  limit  its  consideration  to  such  purpose,  if  it 
was  not  requested  so  to  do,  and  no  error  was  assigned  for  such 
failure.— Hasbrouck  v.  W.  U.  Tel.  Co.,  160. 

22«  Joinder  of  Oauses— A  cause  of  action  on  a  bond  to  secure  the 
performance  of  a  decree,  the  bondsmen  not  being  liable  on  the 
decree,  and  the  judgment  debtor  not  liable  on  the  bond,  cannot 
be  united  with  a  cause  of  action  on  the  decree,  under  Code, 
1873,  section  2680,  authorizing  causes  of  action  against  the  same 
parties  and  in  the  same  right  to  be  joined.— Prader  v.  Ass*n, 
431. 
Judgments— See  ante  ^*. 

28.  Jurisdiotion  -Special  Appearance— By  defendants  appearing 
to  set  aside  a  default  which  he  alleged  had  been  entered 
through  a  misunderstanding  between  counsel,  and  afterwards 
answering  to  the  merits,  the  court  acquired  jurisdiction  over 
him.— Moffit  V.  Chicago  Chronicle,  407. 

2i.  Same — Special  Appearance— Cares  such  service,  if  defective. — 
Locke  V.  Chicago  Chronicle  Co.,  390. 
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Jurors— See  ", ",  ante. 

Law  and  Equity— See  ",  post. 

MotionEi — See  ",  ante. 

25*  A  motion  may  be  heard  without  trial  notice. — Manning  ▼. 
Nebon,  84. 

26«  Same — A  motion  to  tax  costs,  where  a  referee  had  lost  jurisdic- 
tion, may  be  heard  in  court  without  notice  to  counsel. — Idem. 

27*  TiMB  FOR — Defendant's  motion  to  transfer  the  cause  to  the  law 
docket  after  his  demurrer  was  overruled  and  an  answer  filed 
is  not  too  late. — McCormick  v.  Markert,  340. 

28.  Demurrer  and  Ifo^ton— The  objection   that  the  facts  stated  in  a 

petition  disclose  that  the  action  is  cognizable  in  law  and  not  in 
equity  cannot  be  raised  by  demurrer. — Idem. 

New  Trial— See  ",  ante. 
Notice— See  «*. ««,  ante. 
Original  Notice. 

29.  Service — Foreign  Corporations— Code  1873,  section  2585,  au- 

thoriziug  a  corporation  having  an  office  for  the  transaction  of 
business  In  any  county  to  be  sued  in  such  county  with  respect 
to  any  business  growing  out  of  or  connected  wiih  the  business 
of  the  agency,  merely  fixes  the  county  in  which  suit  may  be 
brought,  and  does  not  define  the  manner  of  acquiring  jnrisdic* 
lion.— Moffitt  V.  Chicago  Chronicle  Co.,  407. 

80.  Same— Code  1873,  section  2613,  provides  that,  where  a  corpora- 

tion has  an  office  or  agency  in  another  county  than  the  place  of 
its  residence,  service  in  an  action  connected  with  or  growing 
out  of  the  business  of  the  agency  may  be  made  on  the  agent  or 
clerk  employed  in  such  office.  Section  2612  authorizes  service 
on  a  corporation  by  serving  the  trustees  or  agent  employed  in 
the  general  management  of  its  business.  Beld,  that  the  mode 
of  service  prescribed  by  section  2613  is  not  exclusive,  and  hence 
by  proper  service  jurisdiction  may  be  acquired  of  a  foreign 
corporation  having  no  agency  or  office  in  the  state.— i(iem. 

81.  Agency— An  agent  of  a  newspaper  corporation,  employed   to 

advertise  it  by  traveling  from  town  to  town  and  distribute 
sample  copies,  and  to  solicit  orders,  visited  a  town,  remaining 
there  several  days,  distributing  copies  of  the  paper,  and  a  cir- 
cular advertising  in  advance  an  edition  of  the  paper.  He  made 
several  collections  for  the  corporation,  and  sold  copies,  though 
without  authority  from  the  publisher.  Held,  in  an  action 
against  the  publisher  for  libel  appearing  in  one  of  the  editions 
distributed,  that  such  person  might  be  found  to  be  the  agent 
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of  the  corporation  for  the  transactioQ  of  the  business  out  of 
which  the  suit  arose.— Locke  v.  Chicago  Chronicle  Co.,  890. 

Party  in  Interest— See  ^  ante, 

Pleadinff^See  ante  \ 

82.  BulinfiTS— The  trial  court  may  reconsider  a  ruling  on  motion. — 
Theis  V.  Ry.  Co..  628. 

Special  Appearanoe — See  ",  •♦,  ante. 

88.  Special  InterrogratorieB— Form— The  submission  to  the  jury 
of  interrogatories  which  do  not  call  for  ultimate  facts  material 
to  the  issues  is  not  prejudicial  where  all  the  inquiries  are 
relevant. — Nodle  v.  Hawthorn,  880. 

84»  Same — It  was  error  to  refuse  to  submit  special  interrogatories 
which  called  for  esaential  ultimate  facts. — McCoy  v.  lasur.  Co., 
80. 

85.  Same — Division  of  a  requested  interrogatory  into  two,  contain- 

ing every  material  fact  in  the  one  requested,  is  not  prejudicial 
error. — Pratt  v.  Ry.,  287. 

86.  Time  for — Interrogatories  to  a  defendant  accompanied  a  so- 

called  "substituted  petition/*  which  was  practically  the  same 
as  the  original,  and  filed  at  the  trial  term,  after  the  case  had  been 
pending  several  months,  though  plaintiff  had  early  become 
aware  that  defendant  was  his  only  source  of  procurioff  the 
testimony  sought  to  be  elicited  by  the  interrogatories,  and  also 
that  defendant  could  answer  only  through  agents.  Held^  that 
as  plaintiff's  delay  was  without  excuse,  and  as  it  would  have 
resulted  in  a  continuance  to  let  the  interrogatories  stand,  ex- 
ceptions to  them  were  properly  sustained. — Theis.  v.  Ry.  Cc 
522. 
87*  Striking  Pleculingr— It  is  harmless  to  strike  a  pleading  where 
others,  not  stricken,  fully  raise  the  same  issue.— Johnson  v. 
Railway,  1. 

88.  Transfer  to  La'w  Docket — Harmless  Error — Defendant  was 
not  prejudiced  by  a  refusal  to  transfer  to  the  law  docket  an 
action  erroneously  brought  as  an  equitable  proceeding,  where 
the  pleadings,  under  the  undisputed  evidence,  presented  noth- 
ing  but  issues  of  law. — McCormick  v.  Markert,  840. 

Trial  Notice— See  **,  *«,  ante. 

Venue — See  •,  *,  *,  •,  ante, 

PRACTICE  SUPREME  COURT -See  Criminal  Law.    ; 

Pract.,  ". 

!•  Abatement  of  Appeal— Forcible  Entry— Where,  pending 
appeal  from  a  judgment  for  plaintiff  in  an  action  to  recover 
realty,  a  writ  of  ouster  i^^sues  and  plaintiff  is  put  in  possession. 

Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


804  Index. 

Pbac.  Sup.  Ct.    Continued 

and  there  remains  nothing  for  the  appellate  court  to  decide 
but  the  question  of  costs,  because  the  claimed .  lease-term  of 
defendant  has  expired  pending  appeal,  the  appeal  will  be  dis- 
missed.— Moller  v.  Gottsch,  238. 

2.  Abstraot— Abatement— Where  an  amendment  curing  a  defect 
in  an  abstract  is  filed  within  a  reasonable  time  after  the  defect 
was  pointed  out,  and  appellee  argues  the  case  on  the 
merits,  the  amendment  will  not  be  stricken  as  being  too  late, 
and  as  being  a  surprise  to  appellee. — Steckel  <&  Son  v.  Stand- 
ly.  695. 

8*  Cosls^Where  an  amendment  to  an  abstract  covered  45  pages, 
setting  out  questions  and  answers,  and  the  conclusion  was 
reached  on  the  appellant's  abstract  alone,  the  appellee,  though 
«nn.cessful,  will  be  taxed  with  all  but  three  pages  of  such  un- 
necessary abstract.— Deering  &  Co.  v.  Beatty  &  Co  ,  701. 

4»  8ame^Co8ta  of  an  amended  abstract  and  a  supplement  thereto, 
filed  by  a  successful  appellee,  will  not  be  taxed  to  him,  although 
the  denial  of  appellant's  abstract  was  not  sufficiently  specific 
to  require  the  filing  of  a  transcript  by  him,  and  the  supplement 
was  filed  after  appellant's  argument,  where  the  matter  con- 
tained is  fairly  material.— Haggard  v.  Peterson,  417. 

5*  Same — Appellee's  amendment  will  not  be  taxed  to  him  where 
additional  matter,  though  a  repetition,  is  needed  to  show  con- 
nection.—Moller  V.  Gottsch,  238. 

6*  Denial — A  mere  suggestion  that  matters  assigned  as  error 
should  not  be  considered,  because  appellant's  abstract  does  not 
show  that  it  contains  all  of  the  evidence,  is  not  sufficient  to  put 
in  issue  the  correctness  of  the  abstract.-- State  of  Iowa  v. 
Miner,  657. 

7*  Same— Under  Code,  section  4118,  an  abstract  will  be  presumed 
to  present  a  record  appropriate  to  a  hearing  de  novo,  unless  de- 
fects be  pointed  out  by  denial  or  additional  abstract,  though 
the  abstract  does  not  certify  that  it  is  full  and  correct,  or  that 
it  contains  all  the  evidence  introduced  or  offered. — McGelli- 
vary  v.  Case,  17. 

8*  Same — A  statement  in  the  abstract  that  notice  was  served,  which 
statement  is  not  denied,  is  not  overcome  by  the  fact  that  the 
abstract  contains  testimony  that  there  was  no  service. — Lum- 
ber Co.  V.  Best,  422. 

9»  Filing  and  Seryigb- Where  an  appeal  was  taken  April  20th, 
and  the  next  term  began  May  8th,  the  October  term  was  the 
first  term  to  which  the  appeal  was  taken,  and  therefore  the 
abstract  need  not  have  been  filed  thirty  days  before  that 
term.— Hanson  v.  Hammel,  171. 
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10*  Appealable  Order— A  decree  established  an  attorney's  lien  on 
notes,  and  provided  that  plaintiff  might  accept  them  at  par  in 
payment  of  the  decree.  Before  all  had  been  credited  on  the 
decree,  the  parties  agreed  that  the  court  might  appoint  the 
clerk  as  their  agent  to  collect  the  notes,  and  to  hold  them  and 
their  proceeds  subject  to  its  order.  Beld,^tha,t  an  order  on  the 
clerk  to  turn  over  the  notes  and  proceeds  to  plaintiff  was 
appealable. — Oyster  v.  Bank,  89. 

11.  Assifirmnent  of  Error— An  assignment  of  error  to  the  giving  of 

an  instruction,  referred  to  by  number,  is  sufficient. — Ellis  v. 
Leonard,  487. 

12.  Bills  of  Exceptions— An  addenda  added  to  a  bill  of  exceptions 

after  its  signiug  and  after  statutory  time  for  examiuations  of 
the  bill  has  expired,  which  if  considered  would  waive  the  ob- 
jection presented  by  the  bill,  cannot  be  considered. — State  v 
Smith,  480. 

Costs— See  ante^ »,  *,  *. 

18.  Where  a  statute  passed  pending  appeal  necessitates  reversal  or 
moditicalion  all  costs  should  be  equally  divided. — Loan  Ass'n 
V.  Heidt,  297;  I^an  Ass'n  v.  Curtis,  504. 

14»  Cross  Appeal — Findings  will  not  be  reviewed  on  appeal  in 
favor  of  a  party  who  has  not  appealed  from  a  judgment. — 
Talcott  V.  Noel,  470. 

15*  Exceptions — One  party  cannot  take  advantage  of  the  excep- 
tions of  the  opposite  party.— Walkly  v.  Clarks,  452. 

16»  Objeotion  Below— The  objection  that  a  claim  was  not  properly 
entitled  cannot  first  be  raised  in  the  supreme  court. — Clough 
V.  Ide,  669. 

17«  Same— Authority  of  a  party  to  take  an  assignment  in  question 
cannot  be  questioned  for  the  first  time  on  appeal.— Preston  v. 
Peterson,  244. 

18.  PreGnunption  of  Prejudice- A  presumption  that  an  erroneous 
instruction  is  prejudicial  prevails  unless  the  evidence  is  such 
as  to  overcome  it.— Loughran  v.  Des  Moines  St.  R'y  Co.,  639. 

19*  Review- Change  of  Venub— The  supreme  court  will  not  inter- 
fere  with  the  discretion  vested  in  the  trial  court  in  passing  on 
an  application  for  a  change  of  venue,  if  it  does  not  appear  that 
the  court  abused  its  discretion.—  State  of  Iowa  v.  Miner,  656. 

20*  Conflict — Where  an  order  on  a  motion  recites  an  appearance, 
and  the  court  refuses  to  set  it  aside,  this  court  will,  on  conflict* 
ing  evidence,  hold  that  there  was  an  appearance.— Manning  y. 
Nelson,  84. 
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21.  Conviction  for  Larceny— A  conviction  for  larceny  will  not  be 

reversed  on  the  ground  that  the  evidence  is  insufficient  to  show 
that  the  property  found  in  possession  of  accused  was  that 
which  was  taken  if  there  is  evidence  to  support  the  finding  of 
the  jury. — State  of  Iowa  v.  Miner.  656. 

22.  Demurrer— Where  demurrer  to    a  petition  is  sustained,  and 

plaintiff  files  an  amendment  repeating  all  the  allegation  of  the 
original  petition,  and  adding  others,  which  are  stricken  out  on 
motion,  and  demurrer  is  then  filed  setting  up  the  same  grounds 
as  the  first,  appeal  may  be  had  from  the  sustaining  of  the  second 
demurrer.— Koboliska  v.  Swehia,  124. 

28*  Evidence — Objection  to  the  admission  of  evidence  will  not  be 
considered  on  appeal,  where  the  essential  facts  clearly  and 
properly  appear  after  disregarding  all  evidence  of  doubtful 
character. — Talcott  v.  Noel,  470. 

24»  Finding  of  Insolvency— A  finding  that  a  judgment  debtor  "did 
not  have  sufficient  property  remaining  to  pay  his  debts*'  is  not 
objectionable  as  being  insufficient  to  support  a  decree  finding 
insolvency.— Bank  v.  Johnson,  865. 

25.  HA.KMLESS  Error— A  reference  in  the  statement  of  the  issues  to 
the  jury  to  allegations  which  are  not  submitted  to  the  jury 
because  there  are  no  proofs  in  regard  thereto,  is  not  pre- 
judicial.- Brennecke  v.  Heald,  376. 

26»  iNSTRUCTiONS—Appellant  cannot  complain  of  an  instruction 
which  was  good  as  far  as  it  went,  since  if  he  desired  further  or 
more  explicit  ones  he  should  have  asked  them. — Keyes  v.  City, 
511. 

27.  Same — If  an  instruction  appears  to  be  erroneous  as  applied  to 

all  the  facts  disclosed  by  the  record,  the  supreme  court  will 
not  refuse  to  reverse  merely  because  the  abstract  does  not 
show  that  it  contains  all  of  the  facts.— State  of  Iowa  v.  Miner, 
656, 

28.  Issues — Where  the  pleadings  are  not  all  before  the  appellate 

court  it  cannot  determine  that  the  issues  did  not  warrant  the 
decree. — Bank  v.  Johnson,  865. 

29.  Trial  de  Novo— A  proceeding  to  set  aside  a  distributive  share 

is  not  triable  de  novo. — In  re  Lund,  264. 

80.  StrikiniT  Evidence — Where  (the  evidence  having  been  strick- 
en) appellant  submits  with  the  case  a  motion  to  consider  the 
cause  on  the  evidence,  because  appellee  filed  an  additional  ab- 
stract setting  out  matters  contained  in  the  transcript  which, 
however,  brings  no  evidence  into  the  record,  and  appellee 
argues  the  case  on  the  theory  gf  the  evidence  being  out  of  the 

Small  figures  refer  to  subdivisions  of  Indei.    Tbe  others  to  page  of  report. 


Indkx.  807 

Pbac.  Sup.  Ct.    Continued  to  Quibtiho  Tatlb 

record,  the  court  will  not  reinstate  the  evidence  and  take  the 
case  where  appellant  objects  to  further  argument  on  part  of 
appellee.— Bank  v.  Johnson,  365. 

81«  Waiver— Where  evidence  of  waiver  is  introduced  without 
objection,  was  admissible  on  whether  there  was  a  necessity  for 
a  demand  and  the  case  was  tried  on  the  theory  that  it  was  not 
necessary  to  plead  it,  the  propriety  of  admitting  the  evidence 
will  not  be  reviewed.— Bonniwell  v.  Madison,  85. 

82.  Same— Where  a  decree  for  plaintiff  provided  for  deposit  of  a 
deed  and  for  certain  payments  within  thirty  days,  as  a  condi- 
tion to  the  relief  sought,  which  included  the  establishment  of 
a  judgment  lien  in  his  favor,  by  complying  with  the  conditions 
of  the  decree,  and  taking  out  an  execution  on  the  judgment, 
he  did  not  waive  his  right  to  appeal  as  to  the  costs. — Mountain 
V.  Low,  403. 

PRAYER-See  Pleading,  ". 

PREFERENCES— See  Gen.  Assign.,  •,  \  «,  ». 

PRESCRiP  I  lON-See  Real  Prop. 

PRESENTMENT- See  Notes  and  Bills,  •. 

PRESUMFTIONS— See  Crim.  Law,  ";  Deeds.  *;  Evid.,  «;  Judgmts, 

^;  Pract.  Sup.  Ct.,  ",  »;  Trusts,  *. 
PRINCIPAL  AND  AGENT-See  Banks.  »;  Contracts,  \  »;  Evid.,  »; 

Liens;  Mun.  Corp  , ';  Plead  ,  ";  Pract.,  ";  Rail  ,  ",  "; Sales, 

«;Teleg  Co.,  *. 

PROBATE  JURISDICTION. 

The  district  court  has  jurisdiction  to  determine  the  validity  of 
mortgages  held  by  the  decedent  against  legatees,  though  it 
could  not  decree  their  foreclosure. — Prouty  v.  Matheson,  259. 

PROBATE  LAW— See  Estates  of  Decd.  \  »,  \  »,  •;  Judgments,  «; 

Pract.  Sup.  Ct.  »;  Wills.  »,  \  «,  ». 
PUBLIC  POLICY— See  Insurance,  '\ 

QUIETING  TITLE. 

Fictitious  Grantee— Lac^e^  -Plaintiff,  claiming  title  to  land  under 
a  deed  from  H.,  alleged  that  M.,  the  common  source  of  the 
title,  made  a  deed  to  D.  under  the  assumed  name  of  S,  that  S. 
deeded  to  plaintiff  and  that  a  deed  from  S.  relied  on  by  defend- 
ants  was  a  forgery.  Held,  that  where  plaintiff  and  H.  had  paid 
no  attention  to  the  land  for  twenty-three  years,  until  just 
before  the  commencement  of  this  suit,  during  which  time 
defendants  and  their  grantors  paid  taxes,  made  valuable  im- 
provements, and  spent  large  sums  in  acquiring  their  title, 
plaintiff*s  claim,  in  view  of  his  unexplained  laches,  supported 
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only  by  the  testimony  of  H.,  could  not  be  main tained.—Uol man 
V.  Winterboer,  270. 

RAILROADS — See  CoBP.  •;  EviD.,  ",  «*;  Instruction,  •;Mech. 
LiBKS, ';  Pleading,  *,  ";  Settlement,  *. 

1*  Bonds — A  termiDal  railroad  and  warehouse  company,  the  pur- 
pose of  which,  as  stated  in  its  articles  of  incorporation,  is  the 
construction,  maintenance  and  operation  of  one  or  more  lines 
of  railway  within  the  corporate  limits  of  a  city,  with  all  neces- 
sary side  tracks,  depot,  yards,  warehouse,  stora^ife  boose, 
elevators,  and  all  other  terminal  facilities,  is  a  railroad  cor- 
poration within  McOlain's  Code,  section  1965,  authorizing 
railroad  corporations  to  mortgage  their  property,  including 
their  franchises.— Beach  &  Weld  v.  Wakefield,  567. 

2»  Statutes— Code,  1878,  section  1061,  limits  the  amount  of  indebt- 
edness of  corporations  for  pecuniary  profit  to  two-thirds  of 
their  capital  stock.  Acts  Twentieth  General  Assembly,  chap- 
ter 23,  provided  that  such  statute  should  not  apply  to  railroad 
companies'  bonds  issued  to  a  stated  amount  per  mile  of  track. 
Acts  Twenty-first  General  Assembly,  chapter  57,  made  this  in. 
applicable  to  bonds  oc  debentures  of  any  corporation  secured 
by  actual  transfer  of  real  estate  securities  of  equal  value,  which 
securities  were  first  liens  on  lands  of  double  their  face  value. 
Htldy  that  the  latter  proviso  was  applicable  only  to  a  special 
class  of  investment  companies,  and  that  the  said  provisos  did 
not  take  out  of  the  statute  a  terminal  railway  company  which 
executed  bonds  and  a  mortgage  on  its  property  exceeding  in 
amount  two-thirds  of  its  capital  stock. — Idem. 

Burden  of  Proof-Seeposf «»,  «*. 

Oonourring  Negrliffenoe— See  post  **. 

Contributory  NegrUfirenoe— See  post  *,  *,  ",  ",  ". 

8«  Evidence— CoMPETENOT—Crosa-cxamina^tofi — A  witness  who 
has  testified  that  he  acted  as  fireman  for  the  deceased  from 
Jane  to  September  preceding  the  accident,  which  occurred  in 
January,  mny  be  asked  wbether  or  not  it  was  customary  before 
inspecting  the  engine  to  move  it  away  from  the  train,  and  if 
his  answer  can  be  construed  to  apply  to  time  of  which  he  has 
no  knowledge,  the  fact  in  that  respect  may  be  brought  out  by 
cross-examination.— Gibson  v.  Burlington,  C.  R.  &  N.  K*y  Co. 

4«  Contributory  Negligrnce— In  an  action  for  the  death  of  a 
locomotive  engineer  killed  by  running  of  the  engine  while  he 
was  inspecting  it  by  cars  coming  in  contact  with  it,  a  witness 
who  has  testified  that  he  had  made  one  run  on  deceased*s  train 
before  his  death,  may  testify  that  on  that  occasion  the  deceased 
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took  the  engine  awaj  frona  the  train  before  inspecting  it,  where 
the  deceased's  failure  to  move  the  engine  away  before  inspect- 
ing it  is  claimed  to  constitute  contributory  negligence. — Idem, 

^.  Plea  and' Proof— A  railroad  company  may  in  support  of  a  plea 
of  contributory  negligence  in  an  action  for  the  death  of  an  en- 
gineer caused  by  cars  coming  in  contact  with  his  engine  while 
he  was  inspecting  it,  prove  that  there  is  a  rule  that  if  an  en- 
gineer goes  into  a  dangerous  place  about  his  engine  he  is  to 
notify  all  persons  working  about  the  train,  although  such  rule 
has  not  been  pleaded,  and  though  the  rule  was  not  a  formal  or 
printed  one.— Idem, 

6.  ExPKRTS—Ezpert  testimony  is  admissible  on  whether  a  broken 
axle  might  derail  an  engine,  and  on  whether  certain  peculiar 
actions  of  the  engine  indicated  a  broken  axle.— Brownfleld  v. 
Ry.  Co.,  254. 

-  7.  Findings — A  finding  that  deceased  could  not  have  seen  an 
approaching  train  had  he  looked,  is  sustained  where  there  is 
evidence  that  the  view  of  the  track  was  obstructed  by  a  corn- 
crib  and  section  houses.— Pratt  v.  Ry.,  287. 

S.  Harmless  £rror— Where  the  evidence  showed  that  inspection 
of  an  engine  in  the  manner  made  by  an  employe  was  danger- 
ous, admission  of  expert  evidence  that  it  was  dangerous  was 
not  prejudicial,  though  it  was  not  shown  that  the  experts  were 
competent.— Gibson  v.  Burlington,  C  R.  &  N.  Ry.  Co. 

t)»  Jury  Question — Whether  a  fireman  wasjustitied  in  remaining  on 
the  engine  when  the  engineer  continuf  d  on  his  run  after  notic- 
ing unusual  actions  of  the  engine  in  running  over  the  track, 
thecauseof  the  unusual  actions  being  unknown  to  the  fireman, 
and  whether  the  derailment  of  a  train  was  due  to  a  broken 
engine  axle  are  jury  questions— Brownfield  v.  Railway  Co.,  254. 

10.  Same — Where  it  appeared  that  a  team  became  unmanageable, 
the  question  whether  the  fright  of  the  team  was  increased  by 
the  negligent  sounding  of  a  whistle,  and  whether  it  was  negli- 
gent not  to  have  a  flagman  at  the  crossing,  are  jury  questions. 
—Pratt  V.  Railway,  287. 

11«  Negligence — A  servant  is  not  necessarily  negligent  in  adopting  a 
dangerous  way  of  accomplishing  a  task  when  a  safe  way  is 
open  to  him,  but  the  question  is  one  of  fact  to  be  determined 
according  to  the  circumstances  of  the  case,  the  reasons  f<>r  do- 
ing what  was  done  and  the  care  used  to  avoid  danger. — Gibson 
V.  Burlington,  C.  R.  &  N.  Ry.  Co. 

12.     iSame— Whether  an  employe,  in  making  choice  of  methods  for 
performing  his  work,  used  ordinary  care  and  prudence  to  pro- 
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tect  himself  from  injury  was  a  question  of  fact  for  the  jury  and 
not  a  matter  of  law  for  the  court. — Idem, 

Experts— See  ante,  •. 

18.  Fellow  Servants— 4 <7ency— Where  an  employe  of  a  railroad 
company,  riding  on  a  hand  car,  strikes  at  another,  who  in  an 
attempt  to  avoid  the  blow,  pushes  off  a  third  employe,  who  is 
run  over,  the  injury  is  not  a  willful  one.— Kincade  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  882. 

14.  Same— Where  an  employe  riding  on  a  hand  car  struck  at  another, 

who«  in  an  attempt  to  avoid  the  blow,  pushed  of  a  third 
employe,  who  was  injured,  the  company  is  not  liable,  though 
the  injured  employe  was  operating  the  car.— /detn. 

Findings— See  ante  ^ 

Harmless  Brroi^— See  ante  •,  post  ". 

15.  Instructions — An  instruction  that  if  the  circumstances  and 

surroundings  of  the  railroad  crossing  at  which  plaintiff's  intes* 
tate  was  killed  were  such  that,  with  the  signals  given  of  the 
approach  of  defendant's  train  and  the  speed  the  train  was 
going,  persons  at  and  near  the  crossing  using  ordinary  care  to 
learn  of  its  approach  had  reasonable  warning  thereof,  defend- 
ant was  under  no  obligation  to  check  the  speed  of  the  train, 
does  not  place  too  much  stress  on  the  giving  of  signals  where 
there  is  evidence  that  the  view  of  the  crossing  was  obstructed 
and  that  the  train  was  running  at  a  reckless  rate  of  speed;  and 
where  there  is  undisputed  evidence  of  such  obstruction  the 
court  may  assume  its  existence.— Pratt  v.  Ry  ,  287. 

16.  Same— Where  no  city  ordinance  requires  a  sounding  of  a  whis- 

tle a  failure  to  charge  on  the  duty  to  sound  such  whistle  is  not 
error  in  an  action  for  injuries  within  the  limits  of  such  city. — 
Idem. 

17*  Same— la  an  action  for  injuries  received  by  a  fireman  in  inspect- 
ing an  engine,  where  there  was  evidence  to  show  that  it  was 
his  custom  to  notify  othnr  employes  that  he  was  about  to  inspect 
the  engine  and  that  he  failed  to  do  so  at  the  time  of  the 
accident,  a  charge  that  such  failure  was  contributory  neglig- 
ence was  properly  given.— Gibson  v.  Burlington  C.  R.  &N.  Ry. 
Co.,  596. 

18*  Same  — Thous^h  the  question  whether  it  was  the  duty  of  an  em- 
ploye to  use  reasonable  precautions  to  do  his  work  carefully 
for  his  own  safety  was  one  of  law  for  the  court  the  employe 
was  not  injured  by  a  charge  submitting  that  question  to  the 
jury. — Idem. 

10,  Same— An  instruction  in  an  action  against  a  railroad  company 
for  the  death  of  an  employe,  alleged  to  have  been  caused  by  a 
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defective  switch,  which  attempts  to  iDclude  all  the  elements 
necessary  to  be  proved  to  warrant  a  recovery  is  reversible 
error  where  it  ignores  the  defense  that  the  decedent,  with 
knowledge  of  the  actual  condition  of  the  switch,  remained  in 
the  employment  of  the  railroad  company  and  assumed  the  risk 
incident  to  its  condition,  though  such  defense  is  elsewhere  cor- 
rectly charged  upon.— Quinn  v.  C,  R.  1.  &  P.  Ry.  Co.,  710. 

20.  Same— Where  the  defendant  in  the  action  for  the  death  of  a 
brakeman,  alleged  to  be  due  to  a  defective  switch,  relies 
equally  upon  the  defenses  of  contributory  negligence  and 
assumption  of  risk,  an  instruction  that  "the  first  and  principal 
question  to  be  determined  is  that  of  negligence"  is  error.— 
Idem. 

2U  SAME—In  an  action  for  the  death  of  a  brakeman  alleged  to  be 
due  to  a  defective  switch  an  instruction  submitting  to  the  jury 
the  question  whether  the  switch  was  out  of  repair,  •  where 
there  is  not  evidence  to  that  effect,  is  error.— /dew. 

Jury  QuestiOD— See  antCf  •, '«, ", ". 

22.  Mortgrag'es— The  power  conferred  upon  railroad  companies  by 

Mcclain's  Code,  section  1965,  to  mortgage  their  property  would 
imply  authority  to  mortgage  after  acquired  property  in  the  ab- 
sence of  section  1966,  expressly  authorizing  the  mortgaging  of 
after  acquired  property.— Beach  &  Weld  v.  Wakefield,  567. 

23.  Negrliffenoe — Burden  of  Proof—The  burden  is  on  the  servant 

to  prove  the  negligence  which  was  the  proximate  cause  of  his 
injury.— Brownfield  v.  Ry.,  254. 

24*  SAUE—Jties  ipsa  loquitur  does  not  apply  to  injuries  received  by 
a  locomotive  fireman  riding  on  an  engine  which  was  derailed 
because  of  a  broken  axle.— Jc^m. 

25.  Concurring  Nbgligence— A  railroad  company  whose  negli- 
gence in  approaching  a  crossing  was  a  proximate  cause  of  the 
death  of  a  person  at  such  crossing,  is  not  relieved  from  liabil- 
ity on  the  ground  that  the  team  which  decedent  ivas  driving 
was  frightened  and  unmanageable  and  that  such  fright  was  a 
concurring  cause. — Pratt  v.  Railway  Co.,  287. 

26»  Proximate  Injury— The  court  charged,  if  defendant  company 
was  negligent  in  failing  to  ring  the  bell  or  blow  the  whistle  of 
its  approaching  train,  still,  if,  by  reason  of  the  team  becoming 
unmanagable,  the  giving  of  the  signals  would  not  have  pre- 
vented the  injury,  then  it  could  not  be  said  to  have  been  caused 
by  such  failure.  Eeld,  a  sufiicient  charge  as  to  the  effect  of 
the  conduct  of  the  team  on  the  question  of  the  proximate  cause 
of  the  injury.- /dern. 
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27.  liixnlted  Tidket  "PBOB&nserB— Ejecting  Holder^ One  who  gets 

upon  a  train  with  a  ticket,  the  time  limit  of  which  has  expired, 
cannot,  although  he  thinks  the  limitation  unreasonable,  reooTer 
damages  for  being  ejected  if  he  refuses  to  pay  fare.— Trezona 
V.  R'y,  22. 

28.  Same— Where  the  holder  of  a  ticket  marked  '*not  good  after  date 

of  sale''  makes  no  attempt  to  use  same  until  a  year  after  its 
date,  he  is  not  entitled  to  passage,  without  reference  to  whether 
said  time  limit  is  reasonable.— Idem. 

2d.  Recovkry  of  Fare  Paid— The  holder  of  such  ticket  who  does 
not  use  it  for  passage  during  its  life  is  not  entitled,  as  matter 
of  law,  to  have  the  purchase  price  refunded.— /dem. 

80»  Pleculinfir— Amendment — Statute  of  LimUalion — A  complaint 
by  a  brakeman  against  a  railroad  company  for  injuries 
received  in  coupling  cars,  alleging  negligence  in  using  differ- 
ent systems  of  bumpers  in  the  coupling  of  its  trains,  instead 
of  the  ordinary,  improved  bumper,  cannot  be  amended,  after 
the  running  of  limitations,  by  charging  negligence  in  having 
the  bumpers  loose  and  out  of  repair,  for  the  reason  that  the 
amendment  states  a  new  cause  of  action. — Box  v.  C,  R  I.  &  P. 
Ry.  Co ,  680. 

Proximate  Cause  —See  ante,  ". 

81.  Biskof  Brnployment— An  employe  who  knows  of  improper 

appliances  used  in  his  work,  but  does  not  object,  assumes  the 
risk. — Idem, 

82.  Same— An  employe  of  a  railway  company  is  chargeable  with 

knowledge  of  the  defects  in  a  switch  in  not  having  a  proper 
space  between  the  main  railroad  and  the  point  of  the  switch 
rail  and  in  not  having  blocking  in  the  space,  where  he  has 
worked  over  and  about  the  switch  in  question  for  many  years 
and  hundreds  of  times  wUhln  the  year  preceding  the  accident 
and  the  condition  of  the  switch  and  its  surroundings  was  un- 
changed during  that  time.— Quinn  v.  C.  R.  I.  &  P.  Ry.  Co.,  710. 

83.  Special  Findio^rs— In  an  action  for  injuries  at  a  crossing,  the 

court  requested  special  findings  as  to  whether  the  attention  of 
deceased  was  so  divided  by  the  fright  of  his  team,  that  under 
the  circumstances,  he  was  not  guilty  of  negligence  in  not  stop- 
ping and  listening  before  going  on  the  crossing,  and  whether 
his  attention  was  so  diverted  that  he  was  not  guilty  of  negli- 
gence in  not  knowing  the  approach  of  the  train.  Held^  that 
the  finding^  requested  called  for  important  facts  bearing  on 
the  question  of  contributory  negligence.— Pratt  v.  Ry.  287. 

RATIFICATION-See  Pleading,  ». 


SouaU  flgures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report 


Index.  8 13 

BlAL  r'BOP.  TO  SALBS 

REAL  PROPERTY. 

^undaries — Prescription — A  parohaser  of  land  sold  a  moiety 
and  had  his  vendor  convey  to  his  grantee  by  metes  and 
bounds;  and  the  dividing  fence  was  built  on  a  line  agreed 
upon,  based  on  a  survey,  and  maintaiued  and  occupied,  with 
the  acquiescence  of  all,  for  twenty-three  years.  Heldy  that  the 
grantee  owned  to  the  fence,  though  it  was  not  on  the  true 
line. — Boyd  v.  Shoop,  10. 

RECEIVERS. 

1.  Comity  Between  States— Comity  will  not  permit  a  foreign 
receiver  to  sue  in  Iowa,  where  his  claim  is  without  equity,  and 
contravenes  the  rights  of  the  citizens  of  Iowa.— Wyman  v. 
Eaton,  214. 

2.  Same— A  foreign  receiver  has  no  absolute  right  to  sue  in  Iowa  to 
enforce  the  law  of  his  own  state  against  the  citizens  of  the  lat- 
ter ;  and  this,  although  the  order  of  appointment  gives  him 
authority  to  sue  in  other  states.— Wem, 

RECOGNITION— See  Bastards,  \«;  Insurance,  •. 
REDEMPl'ION-See  Equitable  Interests,  ». 

REFEREES — See  Judgments.  »;  Pract.  «. 

Where  a  matter  is  referred  for  report  by  a  stated  time,  the  fail- 
ure of  the  referee  to  so  act  and  report  leaves  the  matter  as 
though  there  had  been  no  reference,  and  the  district  may 
award  costs. — Manning  v.  Nelson,  84. 

REFORMATION— See  Contracts,  «. 

REMAND— See  Justice  of  the  Peace. 

RENEWALS— See  Mech.  Liens,  «;  Notes  and  Bills,  •. 

RENT— See  Attach  ;  LAND,  and  Ten.  «,  »,  *. 

REPLEVIN— See  Pleading,  ". 

RES  ADJUDICATA— See  Judgments.  \  «. 

RIGHT  OF  WAY— See  Deeds,  >«. 

RISK  OF  EMPLOYMENT— See  Master  and  Ser.  \  «, »;  Rail.  ",  » 

RULES— See  Rail.  ». 

RULING— See  Pract.  «. 

SALES— See  Damages,  •. 

1.  Aooeptance— Where  plaintiff  filled  defendant's  order  for  a  cer- 

tain chattel  within  the  specified  time,  no  other  acceptance  of 
such  order,  or  notice  thereof,  was  necessary. — McCormick  t. 
Markert,  840. 

2.  Same— Approval  of  sale  is  sufliciently  manifested  by  the  ship- 

ment of  the  goods  ordered.— Plow  Co.  v.  Meredith,  498. 
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&•  Samb— A  conditional  right  of  rejection  must  be  exercised  within  a 
reasonable  time. — Idem, 

4*  Same — The  act  of  a  buyer  of  machines  after  receiving  them  and 
paying  freight  on  them,  adyertising  them  for  sale  aod  selling 
part  of  them,  is  entirely  iuconslstent  with  a  coDtiQuance  of 
right  to  the  property  in  the  seller,  and,  in  ihe  absence  of  any 
satisfactory  explanation,  conclusiye  of  their  acceptance  by  the 
buyer.  —Idem, 

5*  CJouNTERMAND— A  Written  order  for  certain  goods,  which  were 
to  be  shipped  at  a  future  date,  was  not  countermanded  by  let* 
ters  merely  requesting  a  delay  in  the  shipment  of  such  goods, 
while  recognizing  the  existence  of  such  contract.— /dem. 

6.  Agency— An  order  for  a  manufactured  chattel,  given  to  an  agent 

of  the  manufacturer,  was  not  countermanded  when  the  pur- 
chaser notified  another  agent  that  he  wished  the  order  returned 
to  him,  which  request  was  not  communicated  to  the  princi* 
pal.— McCormick  v.  Markert,  840. 

7.  Bvidenoe—A  vender  has  the  burden  of  proving  that  a  vendee 

agreed  to  tak^  a  defective  title  and  that  he  so  agreed  for  a  con- 
sideration where  the  contract  of  sale  provided  for  a  good 
title.— McGuire  v.  Blanchard,  490. 

SCHOOLS- 

1*  Arbitration— Arbitrators  appointed  under  Code  1873,  section 
1715,  can  consider  only  such  assets  and  liabilities  as  existed 
l>etween  the  school  districts  at  the  time  the  new  district  was 
organized.— Ind.  Dist.  v.  Lu  Verne,  73. 

2*  Contract  With  Tecu)her— A  board  of  directors  of  a  school  dis- 
trict has  no  authority  to  employ  a  teacher  or  superintendent 
for  a  period  of  five  years  nor  for  longer  than  one  year.— Burk- 
head  v.  Ind.  Dist.,  29. 

8*  Samk— A  contract  to  teach  is  not  invalid  because  it  does  not  state 
the  time  the  school  was  to  be  taught,  as  required  by  Code,  sec- 
tion 2778,  where  the  rules  and  regulations  of  the  district  fixed 
the  time  the  schools  were  to  be  open  and  were  made  part  of 
the  contract.— /rfctn. 

4*  Remedies— The  remedy  of  a  teacher  who  is  discharged  without 
a  hearing,  on  account  of  the  alleged  illegality  of  his  contract 
of  employment,  is  by  action  for  breach  of  contract  instead  of 
appeal.— /ticm. 

SETTLEMENT-See  Evid..  «;  Mortqs.,  •;  Payment,  »;  Plea 
AND  Proof,  »;  Plead.,  »;  Settlement,  »;  Tel.  Co.,  •,  •*;  Wills,  » 
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1. «  Fraud— A  settlement  is  not  frandulent  because  defendant's 
attorney  represented  to  plaintiff  that  he  had  no  cause  of  action, 
unless  that  was  not  his  opinion.— Johnson  y.  Railway,  1. 

2«  Same— Though  plaintifTs  testimony  tends  to  show  that  fewer 
people  saw  a  brakeman  push  him  off  a  car,  a  representatioa 
by  defendant  that  six  witnesses  would  show  he  was  not  pushed 
off,  is  not  made  out  to  be  false;  since  the  representation  is  not 
that  they  were  eye  witnesses. — Idem. 

8.  Reliance— After  commencement  of  a  suit,  plaintiff  and  his 
mother  went  to  defendant's  attorney  and,  without  the  knowl- 
edge of  their  attorney,  made  a  settlement.  Held^  that  such 
settlement  was  made  without  reliance  on  an  opinion  as  to  the 
merits  of  plaintiff's  cause  of  action,  expressed  by  defendant's 
attorney.— /dcm. 

4.  Same— A.  settlement  of  an  action  with  defendant's  attorney 
direct  is  not  fraudulent  because  he  stated  that  it  could  be  made 
in  the  absence  of  plaintiff's  attorney,  where  plaintiff  and  his 
mother  were  the  moving  parties  and  went  to  the  town  where 
he  was  located  to  procure  it.  —Idem, 

h.  Oorporatlons--The  president  of  a  terminal  railway  and  depot 
corporation  has  no  implied  power  to  make  a  settlement  with  a 
building  contractor  in  a  sum  larger  than  the  amount  actually 
due  so  as  to  cover  subcontractor's  claims,  and  thereby  concil- 
iate certain  interests,  in  order  to  secure  concessions  to  the  cor- 
porations, where  such  settlement  operates  to  create  a  lien 
which  impairs  the  securities  of  junior  lien  holders,  in  the 
expectation  that  they  will  make  good  the  over-allowance.— 
Beach  «fe  Weld  v.  Wakefield,  567. 

SHORT  HAND  NO I'ES-See  Bill  of  Exceptions. 

SL\NDEK. 

Larceny — Defendant  owned  wire  on  a  line  fence  between  him- 
self and  plaintiff.  Plaintiff  removed  the  wire  from  the  old 
posts,  and  placed  it  on  new  ones  set  by  him  on  or  near  the 
line.  Held,  an  accusation  of  larceny  was  not  justified. — 
Murphy  v.  Olberding,  547. 

SPECIAL  FINDINGS— See  Pract.  «;  Rail.  ',  ". 
SPECIFIC  PERFORMANCE-See  Contracts. 

STATUTES — See  Build,  and  Loan  Assn.  *, »;  Constitutional, 

1    s    s 

»  »  • 
Statutes  in  affirmance  of  the  common  law  will  be  construed  in 
accordance  with  it  as  to  their  consequences,  interpreted  in  its 
light  and  with  reference  to  its  principles  in  force  at  the  time 
of  their  passage.— Peterson  v.  Gittings,  306. 
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BUBCOXTRACTOUS  TO  TaZ. 

SUBCONTRACTORS— See  Mech.  Libns,  «,  •;  Payment.  «;  Settlb- 

MBNT,  ». 

SUBPCEN AS-See  Contempt,  \  *, 

SUBROGATION- See  Comtek. ». 

Buyer  on  Execution-  £quitable  Interests— The  holder  of  & 
sheriff's  deed  has  the  ri|(ht  to  be  subrogated  to  all  the  rights  of 
the  debtor  in  an  equitable  estate  upon  paying  the  holderof  the 
legal  title  in  trust  the  debt  due  him  from  her  for  whom  the  title 
was  held  in  trust,  and  this,  though  the  holder  of  the  legal  title- 
was  not  made  a  party  to  the  foreclosure.— Sheppard  v.  Messen- 
ger, 717. 

SUPERIOR   COURT— See  Cbeditors*  Bill.  \  «;  Evn>.  *>,  «;  Jcdg- 

ments,  ";  Plea  and  Proof,  '. 
SUPERSEDEAS- See  Judgments.  '^ 
SURETIES— See  Homesteads,  «;  Notes  and  Bills,  ^  », ». 
TACKING— See  Mortgages,  ". 

TAXATION— See  LiM.  Actions,  ';  Mun.  Corp.  ^  ",  »  »,  ",  »  ». 

!•  Equalization  of  Taxes— 6'%  and  County— The  county  board 
cannot  equalize  assessments  in  the  several  districts  of  a 
city.— Montis  v.  McQuiston,  651. 

2.  Remedies— /w/ttnc^ion — An  action  lies  to  enjoin  the  collection 
of  taxes  based  on  an  illegal  increase  made  by  the  county 
board. — Idem, 

8*  Mulct  Law — When  an  owner  of  a  lot  occupies  a  house  on  one 
end  thereof,  in  which  he  sells  liquors,  and  rents  a  house  oo 
the  other  end,  the  tax  is  chargeable  only  on  the  former  part, 
though  the  whole  lot  is  assessed  for  general  taxation  and 
though  the  owner  uses  the  rents  in  his  liquor  business.— Luca» 
County  V.  John  Leonard. — 598. 

4.  Same: — The  tax  is  assessable  not  only  on  the  building  and  the 
ground  on  which  it  stands,  but  also  on  all  land  appurtenant 
to  and  used  in  connection  therewith. — Idem. 

5*  PavisfiT— An  assessment  for  paving  a  street  is  not  invalid  in  tofo 
because  the  cost  of  grading  and  interest  is  included  therein^ 
and  no  tax  payer  can  object  to  it  without  tendering  that  part 
of  it  which  is  valid.— Allen  v.  City,  90. 

6.  Waterworks—  Tax  Levy  may  Precede — A  tax  to  build  water- 

works may  be  levied  before  the  contract  for  the  purchase  or 
construction  of  the  work  is  consummated  or  approved  by  the 
electors.— Youngerman  v.  Murphy,  688. 

7.  Constitutional  Law— Acts  Twenty-sixth  General   Assembly^ 

chapter  1,  authorizing  the  levy  of  taxes  by  cities  in  aid  of  the 
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purchase  or  construction  of  waterworks,  is  not  in  contraven- 
tion of  constitution,  article  7,  section  7,  providing  that  every 
law  which  imposes  a  tax  shall  distinctly  state  the  tax  and  the 
object  to  which  it  is  to  be  applied,  and  that  it  is  not  sufficient 
to  refer  to  any  other  law  to  fix  such  tax  or  object—  Idem, 

8.  Same— The  authority  conferred  upon  cities  of  the  first  class  by 

acts  Twenty-sixth  General  Assembly,  chapter  1,  to  levy  taxes 
in  anticipation  of  the  purchase  or  erection  of  waterworks  is 
not  unconstitutional  upon  the  grounds  that  the  object  of  the 
levy  is  uncertain  and  indeterminate,  although  any  contract  for 
purchase  or  erection  must  be  approved  by  the  electors.  — Idem. 

9.  Same — Such  an  act  is  not  in  violation  of  constitution,  article  1, 

section  1,  providing  that  all  men  have  the  inalienable  right  of 
acquiring,  possessing  and  protecting  property  and  pursuing 
and  obtaining  safety  and  happiness— /dem. 

10.  C7oMr/5— Courts  have  the  undoubted  right  to  inquire  into  the  ob- 
ject of  a  tax  and  to  declare  invalid  all  taxes  that  are  levied  for 
other  than  government  purposes  and  a  tax  may  be  held  invalid 
on  account  of  some  prohibition  of  the  constitution,  but  the 
courts  will  not  interfere  unless  it  is  clear  that  the  legislature 
has  exceeded  its  power. 

TAX  PAYER— See  Bonds,  «. 

TELEGRAPH  COMPANIES-SeeEvID,»^ 

1.  Afirenoy — A  telegraph  company  whose  agent  received  a  message 

and  undertook  to  deliver  It  while  acting  within  the  scope  of 
his  agency,  although  not  within  the  hours  fixed  for  the  active 
discharge  of  his  duties,  is  not  relieved  from  its  obligation  to 
deliver  the  message  because  it  was  received  to  be  delivered 
out  of  office  hours  — McPeek  v.  Tel.  Co.,  856 

2.  Damaff 68— Damages  in  an  action  against  a  telegraph  company 

for  its  failure  to  promptly  deliver  a  message  are  not  limited  to 
those  which  might  reasonably  have  been  within  the  contemnlao 
tion  of  the  parties,  but  recovery  may  be  had  for  all  the  injur- 
ious results  which  flow  therefrom  by  ordinary  natural  sequence 
without  the  interposition  of  any  other  negligent  act  or  over- 
powering force.— Idem, 

8.  Same  -The  fact  that  plaintiff  did  not  know  that  a  reward  Iiad 
been  offered  at  the  time  of  the  delivery  of  the  message  for 
transmission  does  not  affect  his  right  to  recover,  as  he  under- 
stood it  would  be  offered  and  was  acting  to  secure  it.— Ideitu 

4.  Same—A  telegraph  company  whose  agent  knew  that  the  sendee 
of  a  telegram  was  uxpecting  a  message  which  would  relate  to 
the   capture  of  a  criminal,  and  that  prompt  delivery  was 
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required,  is  oliarfced  with  knowledge  that  a  reward  might  be 
made  for  such  capture,  and  might  reasonably  reckon  on  such 
a  contingency  in  omitting  its  duty  to  promptly  deliver  the 
message. — Idem. 

5.  Bvidenoe— Burden  of  Proof— The  burden  is  on  plaintiff  to 

prove  that,  in  all  reasonable  probability,  the  loss  claimed  by 
him  to  have  been  sustained  by  the  failure  of  a  telegraph  com- 
pany to  deliver  to  him  a  message  resulted  from  the  negligence 
of  the  company.— /cZem. 

6.  Importance  of  Telegram— Extrinsic  evidence  is  admissible  to 

show  that  a  telegraph  company  had  notice  of  the  importance 
of  a  message  delivered  to  it  for  transmission. — Idem. 

7.  Intent— Where  a  principal  wired  his  agent  to  settle  a  claim, 

because  of  a  message  he  received  from  him  which  was  changed 
in  transmission,  it  was  not  error  to  permit  the  principal  to 
testify  that,  if  the  message  had  been  delivered  as  sent,  he  would 
not  have  authorized  settlement. — Hasbrouck  v.  W.  U.  T.  Co., 
160. 

8.  Jury  Question— Whether  an  agent  of  a  telegraph  company  ex- 

ercised reasonable  diligence  in  attempting  to  deliver  a  m.essage 
is  a  question  for  the  jury,  where  he  testified  that  he  rapped 
loudly  and  repeatedly  upon  the  door  and  received  no  re- 
sponse, and  the  daughter  of  the  sendee  testified  ihat  she  was 
in  the  house  and  had  not  retired  at  that  time,  hut  heard  no 
noise  at  the  door,  and  the  sendee  and  his  wife  testified  that 
they  heard  no  such  noise,  and  that  they  would  have  been  likely 
to  have  heard  it  had  there  been  aay;  and  so  is  the  question 
whether  he  would  have  succeeded  in  making  an  arrest  had  the 
message  been  delivered — McPeek  v.  Tel.  Co.,  856. 

0.  Injurious  Settlement— A  principal  received  an  erroneous  tele- 
gram from  his  agent,  which  he  thought  of  doubtful  meaning. 
The  company's  agent  informed  him  that  it  had  been  repeated, 
and  that  it  was  correct;  and  the  principal  then  acted  on  the 
telegram  as  plaintiff  understood  it.  Held,  that  he  was  not 
guilty  of  contributory  negligence,  as  a  matter  of  law.— Has- 
brouck V.  W.  U.  T.  Co.,  160. 

10.  Relevancy — Plaintiff  and  others  made  an  arrangement  for  the 
capture  of  an  accused,  pursuant  to  which  one  of  the  for-mer 
sent  a  telegram  to  plaintiff  to  come.  The  telegram  was 
delayed,  thereby  frustrating  the  capture.  J7eM,  that  in  an 
action  against  the  company  for  damage  occasioned  by  the 
delay,  testimony  by  plaintiff  and  his  colleagues  as  to  the 
arrangement  made  between  them  is  admissible,  as  bearing 
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upon   the   probability   of   capture   had   the   telegram  been 
promptly  delivered.— Mc Peek  v  Tel.  Co»,  356. 

!!•  InstruotiODs— Where  telegrams  confer  authority  on  an  agent 
to  act  as  he  did,  as  a  matter  of  law,  it  was  not  prejudicial  error 
to  submit  that  issue  to  the  jury.— Hasbrouck  v.  W.  U.  Tel. 
Co.,  160. 

12.  Same— On  an  issue  as  to  whether  an  agent  was  authorized  to 
make  a  settlement  by  a  telegram  received  from  his  principal, 
an  instruction  that  the  agent's  failure  to  follow  the  strict  let- 
ter of  his  authority  as  contained  in  the  message  would  be 
immaterial,  unless  his  departure  occasioned  the  loss  com- 
plained of,  was  not  error.— Idem, 

18.  Non-Delivery  of  Teleeraxn— Defenses— A  message  to  plaintiff 
in  relation  to  the  arrest  of  an  accused  read:  "Come  on  first 
train.'*  The  message  was  delayed,  and  the  plaintiff  failed  to 
secure  the  arrest.  Held,  that  in  an  action  against  the  tele- 
graph company  to  recover  the  amount  of  the  reward  claimed 
to  have  been  lost  by  the  company's  negligence,  it  is  no  defense 
that,  even  if  the  mess  ige  had  been  delivered*,  the  arrest  could 
not  have  been  made  because  the  train  did  not  reach  such 
place  in  time,  where  plaintiff  could  have  reached  same  by 
private  conveyance.— Mc  Peek  v.  Tel.  Co.,  356. 

14,  Settlement— Rem KDIE8 — Where  a  principal  authorized  hitt  agent 
to  settle  a  claim  against  his  debtor,  because  of  a  telegram, 
the  terms  of  which  the  telegraph  company  changed  in  trans- 
mission, and  the  agent  settled  before  the  mistake  was  discov- 
ered, the  principal  is  not  bound  to  rescind  the  settlement 
before  proceeding  against  the  company  for  damages.— Has- 
brouck  V.  W.  U.  T.  Co.,  160. 

15*  Telefirrajn — Consiniction—A  telegram  from  an  agent  to  his 
principal  was  worded  "Has  stock,  $1,200.  Mortgage  on  $1,500. 
Am  offered  note  with  H.  as  security  for  $2,5  0  in  full  settle- 
ment. Shall  I  accept?"  It  was  mistakenly  sent  thus:  "Have 
secured  $1,200,  mortgage  on  ^^1,500  ^nd  am  offered  notes 
for  $3,400  with  H  as  security,  shall  1  accept?"  The  fol- 
lowing answer  was  sent:  "If  $1,200  mortgage  is  on  $1,500 
property,  accept."  The  agent  settled  for  the  $2,500  note  alone, 
thus  taking  $1,100  less  than  a  $1,200  mortgage  and  a  $2,400 
note.  Held,  the  agent  was  justified  in  so  settling  unless  the 
debtor  was  better  off  than  one  who  has  a  $1,200  mortgage  on  a 
$1,500  stock,  and  in  construing  the  answer  to  authorize  a  settle- 
ment.— Idem, 

TENDER-See  DAMAGE<i, «;  Mortgagks,  «, '. 
TICKETS-See  Rail  ,  ",  «,  ~. 
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Tbaiips  to  Trust* 

TRAMPS— See  Fees,  «. 

TRANSCRIPTS— See  Evid.,  «,  «;  Judgments,  ";  Plea  and  Proof,', 

TRANSFER— See  Evid.  «.  ". 

TRESPASS~See  Injunction. 

TRIAL  de  novo— See  Pract.  Sup.  Ct.  » 

TRIAL  NOTICE— See  Pract.  »,  ««. 

TRUSTS. 

!•  A  trust  arises  as  to  money  received  without  authority  or  even 
wrongfully,  as  between  the  person  receiving  it  and  the  true 
owner.— Smith  v.  Des  Moines  Nat.  Bank,  620. 

2.  Same— Where  property  was  conveyed  to  a  wife,  in  consideration 
of  the  joint  agreement  of  herself  and  husband  to  care  for  the 
grantor  during  life,  and  the  wife  became  insane  before  the 
grantor's  death,  so  that  the  husband  was  obliored  to  complete 
the  agreement,  a  trust  of  the  property  will  not  result  in  his 
favor.— Burkhardt  v.  Burkhardt,  869. 

8.  AdvckDoements— Where  a  father  purchased  and  paid  for  land, 
but  took  the  title  in  the  name  of  his  son.  without  any  arrange- 
ment  or  consultation  with  him,  a  resulting  trust  will  arise  in 
favor  of  the  father,  unless  the  transaction  was  intended  as  an 
advancement  to  the  son.— Culp  v.  Price,  183. 

4.  Same— Land  purchased  and  paid  for  by  a  father,  but  tbe  title  to 

which  was  taken  in  tbe  name  of  the  son,  will  be  presumed  to 
have  been  an  advancement  to  the  son.  See  case  for  evidence. 
—Idem. 

5.  Deed— Under   Revision,   1860,   section    2213,     providing    that 

"declarations  or  creations  of  trusts  or  powers  in  relation  to 
real  estate  must  be  executed  in  the  same  manner  as  deeds  of 
conveyance,"  a  receipt  for  money  which  was  subsequently 
invested  in  land  created  no  trust  therein,  where  not  so  exe- 
cuted, and  where  it  did  not  refer  to  such  land.— Cornelson  v. 
Roberts,  220. 

6«  Evidence— The  evidence  is  held  insufficient  to  establish  a^ trust 
in  certain  land  which  had  been  devised  by  plaintiflTs  mother 
to  his  sister,  it  being  claimed  by  plaintiff  that  the  consider- 
ation paid  therefor  was  money  received  by  the  mother  in  trust 
for  herself,  plaintiff  and  his  sister.— idem. 

7.  Parol  Proof— Code,  1878,  section  1934,  requiring  the  creation 

of  trusts  in  real  property  to  be  executed  in  writing,  does  not 
apply  to  trusts  resulting  by  operation  of  law. — Culp  v.  Price, 
133. 

8.  Trust  Funds — General  Assignment — A  husband  transacted  his 

wife's  business  from  their  marriage,  in  1868,  and[in.  1891  pro- 

Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


Index.  821 

TmusTB    Continued  to  Widows 

cured  her  indorsement  to  a  certificate  of  deposit  belonging  to 
her  and,  procuring  the  money,  loaned  it,  taking  a  note  to  him- 
self. His  wife  indorsed  the  certificate  when  mentally  incom- 
petent, of  which  the  borrower  had  ao  knowledge,  though  he 
knew  the  certificate  belonged  to  the  wife.  The  transaction  on 
his  part  was  bona  fide;  the  husband  representing  that  his  wife 
had  indorsed  the  certificate  and  had  authorized  him  to  make 
the  loan.  Thereafter  the  borrower  made  a  general  assignment 
for  creditors,  and  the  husband  filed  a  claim,  verified  by  him, 
for  the  amount  due  on  the  note  Held,  that  the  assignee  was 
not  bound  to  account  for  the  loan  as  a  trust  fund  belonging  to 
the  wife  in  the  hands  of  its  assignor. — Jewell  v.  Clay,  52. 

9«  NoTiCB — Trust  funds  deposited  with  a  bank  were  applied  on  a 
matured  note  of  the  depositor.  An  o^oer  of  the  depositor 
testified  that  before  making  the  deposit  he  told  the  bank's 
president  that  the  company  was  collecting  money  for  many 
people,  and  must  not  be  placed  in  the  attitude  of  paying  its 
debts  with  the  money  of  otherf^,  specifically  mentioning  a  cer- 
tain transaction  which  be  wished  to  protect.  The  bank's  presi- 
dent testified  that  be  knew  that  a  part  of  the  company's  de- 
posit belonged  to  others,  but  that  he  bad  no  knowledge  that 
any  of  it  except  such  part  was  not  the  company's  money,  nor 
did  he  know  that  any  of  it  belonged  to  plaintiff.  Held,  that 
the  bank  had  no  notice  that  plaintiff  had  any  interest  in  the 
funds  applied  on  the  note. — Smith  v.  Des  Moines  Nat.  Bank,  620. 

10.  5ame— A  cestui  que  trust  cannot  recover  trust  monies  which 
were  deposited  in  a  bank  by  the  trustee  in  his  own  name  and 
which,  without  notice  of  their  trust  character  the  bank  applied 
to  a  matured  individual  note  of  the  trustee,  surrendering  the 
note  to  the  latter. — Idem, 

ULTRA  VIRES -See  Banks,  »;  Corp  .  ^  Insurance,  »,  ",  ". 
USURY— See  Bill  Exchangf;  Build,  and  Loan,  •;  Constitutional 

Law,  \  *. ';  Land,  and  Ten.,  ^ 
VACATION— See  Judgmknts,  »,  ".  ». 
VAGRAN TS-See  Fkes.  «. 
VARIANCE— See  Crim.  Law,  \ »;  Pleading,  ». 
VENUE— See  Pract.,  »,  *, », «. 
VOTE— See  Evid.,  «». 
WAlVERr— See  Deeds,  «,  •;  Ins.,  «, »;  Mortgs.,  *,  ^;  Plea  and  Proof, 

*;  Pleading,  ",  ",  ",  ";  Pract.  Sup.  Ct.,  »,  ",  ". 
WARRANTS— See  Mun.  Corp.,  »,  \ 
WARRAN  rY— See  Notes,  ♦. 
WATERWORKS— See  Tax.,  «,  ^  «,  •. 
WIDOW— See  Estates  of  Dbscd.,  *, «;  Estoppel,  «;  Wills,  *. 
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WILLS— See  EviD.,« 

1.  Oonstruotion— Where  a  testator  directs  that  his   estate   be 

equally  divided  between  his  wife  and  his  wife's  sisters  and 
brothers,  devisees  take  per  capita  and  not  per  stirpes. — Klin^ 
*   V.  Schnellbecker,  636. 

2.  Repugnant  Devises— Under  a  will  directing  that  all  the  residue 

of  an  estate  shall  go  to  the  testator's  wife  and  that  his  daugh- 
ter shall  be  sole  heir  to  the  estate  if  she  survives  the  wife,  but 
that  nothing  in  the  will  is  to  be  construed  as  preventing  the 
wife  from  selling  any  real  estate  while  she  may  live,  and  that 
if  the  daughter  dies  without  issue  before  the  wife  the  latter 
shall  inherit  the  land,  the  wife  takes  an  absolute  estate  in  fee 
simple  in  the  land  and  the  daughter  has  no  remainder  interest* 
—Law  V.  Douglass,  606. 

8*  OonteBt— 8 fanding  of  Executor  Be/ore  Probate — Executors 
named  in  a  will,  but  who  are  not  otherwise  interested  io  the 
will,  cannot  contest  probate  of  a  codicil  revoking  iheir 
appointment  and  appointing  others.— /f»  re  Ste\«ari,  117. 

4*  Bight  of  Widow  to  Mahe—X  widow  can  obtain  her  lawful  share 
of  the  estate  in  spite  of  any  will,  has  no  need  to  set  any  will 
aside  and  has  no  standing  to  contest,  though  she,  instead  of 
testator's  sisters,  might  by  possibility  have  been  the  heir  of  her 
child,  if  there  were  no  will,  and  though  she  might,  were  there 
no  will,  have  been  entitled  to  administer  on  the  estate.— Fal- 
lon V.  Fallon,  120. 

5.  Execution— <St^nr.^ure— Where  a  testator  signs  by  a  mark  it  is 
not  essential  that  his  name  be  written  by  one  of  the  subscrib- 
ing witnesses.— Scott  v.  Hawk,  723. 

6*  Same— A  will  executed  by  a  mark  is  "signed"  within  the  mean- 
ing of  the  law. — Idem, 

7«  Publicalion^A  testator  need  not  declare  an  instrument  to  be  his 
last  will,  and  where  subscribing  witnesses  to  a  will  are  dead 
or  beyond  the  jurisdiction,  proof  of  their  hand  writing  is  com- 
pliance with  the  law  as  to  due  execution;  and  it  need  not  be 
proved  that  the  testator  read  over  the  will  before  signing  it  or 
was  informed  of  its  contents. — Idem. 

8.  Jurisdiction  to  Probate— No  written  petition  asking  for  the 
probate  of  a  will  is  necessary  to  give  the  court  jurisdiction  to 
appoint  an  administrator  with  the  will  annexed. — Seery  ▼. 
Murray,  884. 

9«  Settlement  by  Heirs— An  assignment  by  the  heirs  at  law  to 
devisees,  without  the  probate  of  the  will,  of  all  their  interests 
in  the  estate,  is  not  conclusive  against  the  right  of  an  admin- 
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istrator  with  the  will  annexed  to  recover  the  assets  of  the 
estate,  although  there  are  no  creditors,  especially  where  the 
assignment  is  attacked  for  fraud.— /<ietn. 

10#  Revocation — Capacity — OtiardiansMp — A  testator  has  capac- 
ity to  revoke  a  will  if  he  has  full  and  intelligent  knowledge  of 
bis  property,  of  those  entitled  to  his  bounty,  and  of  the  nature 
of  the  act,  and  acts  without  being  ioflaenced  by  anyone,  not- 
withstanding that  he  is  incapable  of  making  contracts  and  is 
under  guardianship. — Linkmeyer  v.  Brandt,  750. 

WRIT  OF  ERROR— See  Justice  of  Peack. 
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